
  

IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI  
NO. 2015-CA-00578 

 
MISSISSIPPI DEPARTMENT OF 
WILDLIFE, FISHERIES & PARKS    APPELLANT 
 
VERSUS 
 
CANDACE WEBB, THOMAS HARPER 
AND KATHLEEN D. WEBB     APPELLEES 
 
              

 
PETITION FOR WRIT OF CERTIORARI BY APPELLEE CANDACE WEBB 

              
 

The Appellee, CANDACE WEBB, submits this Petition for Writ of Certiorari in 

accord with Miss. R. App. P. 17 as follows: 

I. COURSE OF PROCEEDINGS 

 On December 2, 2014, the Circuit Court of Harrison County, Mississippi, Second 

Judicial District entered judgment in the amount of $466,666.77 in favor of Candace 

Webb (“Webb”) as Guardian of Shane Webb and against the Mississippi Department of 

Wildlife, Fisheries, and Parks (“MDWFP”). The award was based on significant 

personal injuries suffered by Shane Webb, including traumatic brain injury resulting in 

Bell’s palsy and permanent hearing loss. Thereafter, MDWFP perfected an appeal which 

was assigned and transferred to the Court of Appeals.  On April 18, 2017, the Court of 

Appeals rendered its Opinion (“Opinion”) reversing the judgment of the lower court 

and entering judgment in favor of MDWFP. A copy of the April 18, 2017, Opinion and 

Judgment of the Court of Appeals is attached as Appendix “1” and a copy of the May 2, 

2017, Motion for Rehearing filed by Webb is attached as Appendix “2.” 
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II. BRIEF FACTUAL SUMMARY 

  On August 22, 2009, Christopher W. Webb, Shane Webb, and Kailer Harper 

were involved in a boating accident on the Tchoutacabouffa River in Harrison County, 

Mississippi. Shane and Kailer1 were passengers in the pleasure boat operated by 

Christopher Webb.  The Webb boat was violently struck head on and traveled over by 

the boat operated by Donald Bernius (“Bernius”). Bernius is a paraplegic who was 

rampantly intoxicated (.25% BAC several hours after the accident) and was operating 

his boat with physical assistance2 from a passenger, Dexter Bouie.  As Bernius recklessly 

fled from MDWFP Officers Delcambre and Thrash, the officers chased in separate boats 

with activated blue lights and siren. Bernius was eventually stopped3 for reckless 

operation of his boat at a high rate of speed. The officers never conversed with or 

attempted to screen Bernius and never conversed with the passenger, Bouie. The 

officers remained in separate MDWFP boats a distance of 15 to 20 feet (Thrash) and 

60 feet (Delcambre) from Bernius.  This distance foreclosed the opportunity to observe 

the 33 empty beer cans and one empty beer bottle in Bernius’ boat or assess Bernius’ 

physical condition. Officer Thrash, who had never been involved in a BUI stop, made 

one statement to Bernius—to follow the officers downriver [150 yards] to a non-

specified location. Officer Delcambre said nothing and motored away first, followed by 

                                                            
1 Kailer withdrew his claim for damages at the trial level. 
2 Josh Lord, a neutral and independent witness, testified he heard Officer Delcambre reveal to 
another MDWFP officer that he observed Bouie propping up Bernius to aid Bernius in the 
operation of the boat.  
3 According to Officer Thrash, Bernius was not completely stopped because the boat was 
moving with the dynamic of wave action. This argument is nonsensical because the dynamics of 
a moving river will move any stopped boat, even an anchored boat. 
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Officer Thrash, leaving the intoxicated Bernius behind where he remained until he fled 

for the second time.  

III. ERRORS BY THE COURT OF APPEALS 

 The primary issue in this Petition for Writ of Certiorari is the Court of Appeals’ 

reversal of the trial court’s fact-finding ruling on the issue of reckless disregard. To 

reach a reversal, the Court of Appeals rejected the trial court’s critical credibility 

findings as articulated by the trial court in a well-reasoned and lengthy opinion. The 

trial judge recognized “while there are guidelines for applying the reckless disregard 

standard, the ultimate decision concerning recklessness is very much fact-driven, hence 

the totality of the circumstances requirement.”(Opinion p. 27). In finding substantial 

evidence of reckless disregard, the trial court specifically considered the total lack of 

credibility of Officers Delcambre and Thrash and the lack of evidentiary support for 

MDWFP’s alleged defense of a “dangerous river bend” offered to counter the officers’ 

admitted violations of MDWFP’s mandatory Standard Operating Procedures (“SOPs”).  

 The Court of Appeals disregarded controlling authority by supplanting the 

witness credibility findings by the trial court in a bench trial.  See Thomas ex rel. Thomas 

v. Miss. Dept. of Public Safety, 882 So.2d 789, 797 (Miss. Ct. App. 2004); Hall v. State ex rel. 

Waller, 157 So.2d 781, 784 (Miss. 1963)). “When reviewing the circuit court’s fact-based 

findings, [the appellate court] only examine[s] whether the circuit court abused its 

discretion and whether the record contained substantial credible evidence to support 

the decision.” Booth v. Williams, 200 So.3d 1053, 1061 (Miss. Ct. App. 2016).  The Court of 

Appeals stepped into the shoes of the circuit court to weigh the evidence and judge the 
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credibility of the officers as to the dangerous or hazardous curve defense. For the Court 

of Appeals to reject the reckless disregard finding of the trial court, the Court of 

Appeals had to reject the trial court’s credibility findings on the testimony of the 

officers. Webb submits that the Court of Appeals’ determinations that the “trial court’s 

judgment [finding of reckless disregard] lacks credible and substantial evidentiary 

support” and that the trial court “erroneously applied the legal standard of reckless 

disregard” are in error (Opinion pp. 23-24).  

IV. ARGUMENT 

 The Court of Appeals’ ruling can be summarized as follows: “In applying the 

law applicable to traffic stops to the instant case, due to public interest in the officers’ 

safety when conducting a stop, we find that the officers here possessed the discretion 

to request that Bernius pull out of the hazardous and high-traffic area of the river.” 

(Opinion p. 23) (emphasis added). The trial judge made a specific and detailed finding 

that there was no credible evidence of a “dangerous or blind curve” and that the 

testimony of Officers Delcambre and Thrash as to a dangerous or hazardous curve was 

neither truthful nor supported by any evidence, other than their anecdotal testimony 

characterized by the trial judge as “well-rehearsed mantra.” At trial, MDWFP’s defense 

rested exclusively on the officers’ testimony that at the initial stop of Bernius at Bend 2, 

Bernius was directed by Officer Thrash to follow them to an unspecified location 

downriver because Bend 2 was a “dangerous bend.”  Instructing the intoxicated Bernius 

to continue operating the boat under the circumstances was without dispute a violation 

of the SOPs.  The “dangerous bend” or the hazardous area theory was MDWFP’s entire 
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defense for the officers’ admitted failure to adhere to the SOPs. The violations of the 

SOPs were only one of the factors the trial court considered. To find that the bend was 

dangerous, the Court of Appeals had to reject the credibility findings by the trial judge 

and substitute its opinion that the testimony of the officers was credible. In doing so, it 

logically follows that the Court of Appeals’ reversal of the trial court’s findings was 

predicated on rejecting the trial court’s findings as to the weight and credibility of the 

officer’s testimony. Further, the Opinion omitted significant facts which provide further 

evidentiary support for the finding of reckless disregard.  

 The trial court’s observations of the officers’ demeanor, their inability to answer 

straightforward questions, their lack of recall, the numerous inconsistencies, and their 

sworn testimony that flatly contradicted material parts of the official MDWEP reports in 

evidence justifiably caused the trial judge to question the veracity of the officers.  With 

the lack of credibility assigned to the testimony of Officers Delcambre and Thrash, the 

trial court, in its factually detailed opinion, concluded that Bend 2 was not a dangerous 

or hazardous bend. The trial court’s determination that the officers lacked credibility 

was based upon the trial court’s interactions with the officers, who, unlike the Court of 

Appeals, observed the demeanor of the officers during several hours of protracted 

direct and cross examination. The officers’ repeated and non-responsive references to 

Bend 2 as a “dangerous blind curve” was so patently obvious, the trial court properly 

characterized it as a “well-rehearsed mantra.” As our appellate courts have long 

recognized:  
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. . . even if we wanted to be fact finders, our capacity for such is limited in 
that we have only a cold, printed record to review. The trial judge who 
hears the witnesses live, observes their demeanor and in general smells 
the smoke of the battle is by his very position far better equipped to make 
findings of fact which will have the reliability that we need and desire.    

 
Gavin v. State, 473 So.2d 952, 955 (Miss. 1985) (internal citations omitted). The trial court 

was precise in its ruling that the only evidence suggesting that Bend 2 was dangerous 

or hazardous was the uncorroborated testimony of the officers. The trial court found 

that MDWFP offered (1) no photographs depicting the dangerous condition of a blind 

curve; (2) no measurements of Bend 2; (3) no reports and no testimony of previous 

accidents involving Bend 2; (4) no corroborating witnesses; and (5) no evidence of a 

posted sign warning approaching boaters of a “dangerous, “ ‘blind,” or “hazardous” 

bend.4 

 The testimonial excerpts below underscore the officers’ lack of credibility: 

• While Officer Delcambre denied smelling alcohol on Bernius’ breath at the 
accident scene, MDWFP Officer Bond testified that Delcambre stated he 
smelled alcohol on the breath of Bernius.  Delcambre testified that the 
statement attributed to him within Bond’s report was false (R. 1098-1099) 
(Appellant’s R.E. 047-048).  
 

• While Delcambre denied stating that he observed Bernius’ passenger 
Dexter Bouie propping up Bernius [a paraplegic] as the two fled 
downriver, Joshua Lord, an independent witness, testified he heard 
Delcambre state the reason he stopped Bernius was because Bouie was 
propping up Bernius (R. 1098) (Appellant’s R.E. 047).   

 
• While Delcambre and Thrash denied that Bernius was fleeing or that the 

officers were pursuing Bernius, according to Bond both officers informed 

                                                            
4 There is no evidence that Bend 2 was any different than the other river bends, especially the 
downriver Bend 1 the officers sped around leaving Bernius in Bend 2. If Bend 2 was dangerous 
or hazardous, then it defies logic to abandon an operator of a boat, who had just been chased 
down, in an allegedly “dangerous” bend. 
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him of the pursuit events which were then incorporated into the MDWFP 
Report to the District Attorney (Appellant’s R.E. 077-080) (Tr. 350-353). 
 

• While both Delcambre and Thrash testified that they observed no 
indications of Bernius’ intoxication at Bend 2, Bernius’ BAC was measured 
at .25% (3 times the present legal limit) hours after the collision. Bond 
testified such a level of intoxication severely impairs a person rendering 
him unable to stand, articulate, and will lose hand/eye coordination.  It is 
also likely to severely impair all mental, physical and sensory functions.   
(R. 1098) (Appellant’s R.E. 047) (Tr. 348). 
 

• When questioned why he did not move Bernius’ boat to a nearby pier for 
protection from boater traffic and the allegedly dangerous Bend 2, Thrash 
testified it would have been too dangerous to conduct the “stop” at the 
pier as he might have broken a finger due to a boater’s wake. Thrash did 
acknowledge the pier would have provided protection from boat traffic. 
(R. 1102) (Appellant’s R.E. 051)  
 

In contrast, the Court of Appeals’ Opinion accepts in toto the officers’ testimony 

that Bend 2 was a “dangerous” or “hazardous” bend. This finding by the Court of 

Appeals trumps the trial judge’s specific credibility findings as to the officers and the 

specific finding of a complete lack of evidentiary support that the curve or bend was a 

dangerous, blind or hazardous bend. It is not the function of an appellate court to 

reverse the findings of a trial judge in a non-jury trial on the issue of witness credibility. 

There is no factual or legal basis for the Court of Appeals to substitute its judgment for 

the trial judge by now finding that Bend 2 was a blind, dangerous or hazardous bend in 

the river.   

Further, the Court of Appeals totally disregarded critical admissions of Officers 

Delcambre and Thrash. Both officers admitted that they did not have the authority to 

deviate from the mandates of the MDWFP SOPs, including SOP 04.01 and SOP 07/03. 

(Tr. 100). Both Delcambre and Thrash admitted they were required to “meticulously” 
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adhere to these mandates and failure to do so would be reckless. Knowing that they 

were required to meticulously follow the SOPs and that there were no exceptions, 

Delcambre and Thrash admitted ignoring the mandates. MDWFP offered no evidence 

beyond the officers’ testimony that a dangerous or hazardous curve existed. 

Bernius failed to respond to the blue lights and siren when the officers first 

attempted to pull him over. Once the officers stopped Bernius, they maintained a 

distance from his boat directing him to continue to operate his vessel downriver 

without first determining the cause of his conduct or evaluating whether he was 

capable of operating his vessel in a safe manner. The Opinion is hinged on an incorrect 

belief that the sole factor considered by the trial court was the SOP violations.  

The indisputable admissions of the officers establish they were required to 

meticulously adhere to the SOPs without exception. Yet, the Court of Appeals judicially 

grafted an exception to the SOP: “. . . a review of SOP 4.01 reflects no provision 

prohibiting officers from requesting a boater to pull to a safe area to conduct a traffic 

stop.” (Opinion p. 22).  Such an exception is contrary to the testimonial admissions of 

the officers. More importantly, the “traffic stop” had already occurred which triggered 

the absolute duty to follow the SOP and the screening protocol. 

The Court of Appeals found that the trial court’s determination of reckless 

disregard lacks credible and substantial support in the record, notwithstanding the trial 

court’s enumerated 15 critical testimonial admissions by Officers Delcambre, Thrash 

and Bond: 
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Officer Thrash: 
1. It is reckless not to consider whether an operator has consumed alcoholic 

beverages before allowing that person to continue to operate a boat.  He 
never considered it here. 

2. If Bernius had said that Bernius had been drinking, he may have allowed 
Bernius to continue to operate Bernius’ boat, but it would have violated 
the SOP to do so. 

3. He would have issued a citation for reckless operation, but did not do so 
here (due to the decision to move the boats before doing anything). 

4. He should have had a heightened awareness concerning any potential 
physical incapacity as he saw the wheelchair and colostomy bag. 

5. It is reckless to disregard the statute.  He did not enforce any of the 
provisions of the statute in this case. 

 
Officer Delcambre: 
1. It was reckless for him not to be concerned whether Bernius was under the 

influence of alcohol at the time that Bernius was stopped. 
2. He was not concerned at the time of the stop if Bernius had been drinking 

and this was reckless. 
3. He agrees that Bernius was a physically incapacitated operator because 

Bernius was a paraplegic. 
4. He does not know what he would have done if Bernius had said at the 

time of the stop that Bernius had been drinking alcohol. 
5. The Webb boat had no protection from the Bernius boat at the time of the 

accident. 
 

Officer Bond: 
1. A person with a .25% BAC constitutes a serious risk of injury or death to 

those on the River. 
2. It is reckless not to enforce the reckless operation law, especially on a 

Saturday afternoon in the summer on this River. 
3. It is reckless disregard for an officer not to determine why someone has 

been operating recklessly. 
4. The officers should rule out whether someone was impaired or under the 

influence. 
5. It is mandatory that the officers enforce the laws and it is reckless 

disregard not to enforce the BUI laws. 
 
 (R. 1107-1108) (Appellant’s R.E. 056-057) These admissions, paired with the trial judge’s  

rejection of MDWFP’s “dangerous curve” theory,  resulted in the trial court’s finding of 

reckless disregard after considering the totality of the circumstances. The Court of 
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Appeals should not have disregarded the key admissions by the officers. See City of 

Jackson v. Brister, 838 So.2d 274 (Miss. 2003). 

V. CONCLUSION 

This Court has repeatedly reminded the bench and bar that in a bench trial, the 

trial judge has sole authority to determine the credibility of witnesses. Thomas, 882 So.2d 

at 796-97; Rice Researchers, Inc. v. Hiter, 512 So.2d 1259, 1265 (Miss. 1987); Hall v. State ex 

rel. Waller, 157 So.2d 781, 784 (Miss. 1963). In this tragic case, the Court of Appeals 

applied the reckless disregard standard to an alternate set of facts not supported by the 

trial record. This Court should reverse the Court of Appeals and affirm the Final 

Judgment as to Liability and Damages entered by the Circuit Court of Harrison County, 

Mississippi, Second Judicial District. 

 RESPECTFULLY SUBMITTED, this the 25th day of August, 2017. 

     CANDACE WEBB,  APPELLEE 
       
     BY: /s/  JOE SAM OWEN (MS Bar No. 3965) 

 
/s/ ROBERT P. MYERS, JR. (MS Bar No. 9007) 

 
JOE SAM OWEN (MS Bar No. 3965) 
ROBERT P. MYERS, JR. (MS Bar No. 9007) 
OWEN, GALLOWAY & MYERS, P.L.L.C. 
1414 25TH AVENUE 
POST OFFICE DRAWER 420 
GULFPORT, MS 39502-0420 
TEL: (228) 868-2821 
FAX: (228) 868-2813 
Email: jso@owen-galloway.com  
 rpm@owen-galloway.com 
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CERTIFICATE OF SERVICE 

I, JOE SAM OWEN, of the law firm of Owen, Galloway & Myers, P.L.L.C. do 

hereby certify that I have this day electronically filed a true and correct copy of the 

above and foregoing Petition For Writ Of Certiorari By Appellee Candace Webb using the 

MEC system which sent notification to Thomas M. Matthews, III, Esquire at 

matthewthomasmj@bellsouth.net and to Stephen G. Peresich, Esquire at 

stephen.peresich@pmp.org.  I hereby certify I have also mailed a true and correct copy 

of the above and foregoing to the Honorable Lisa P. Dodson, Circuit Court Judge, Post 

Office Box 1461, Gulfport, Mississippi 39502-1461 

SO CERTIFIED, this the 25th day of August, 2017. 

 
/s/ JOE SAM OWEN (MS Bar No. 3965) 
 
/s/ ROBERT P. MYERS, JR. (MS Bar No. 9007) 
 

 
 
 


