
E-Filed Document                Aug 3 2017 11:34:20                2017-WC-00467-COA                Pages: 12

IN THE COURT OF APPEALS OF THE ST ATE OF MISSISSIPPI 

DALTON RAY STEWART 

vs. 

APPELLANT 

NO. 2017-WC-00467-COA 

DYNAMIC ENVIRONMENT AL SERVICES, LLC 

AND 

HDI-GERLING AMERICA INSURANCE COMPANY 

ON APPEAL FROM 
MISSISSIPPI WORKERS' COMPENSATION COMMISSION 

MWCC NO. 16 04210-P-1740-E 30 

REPLY BRIEF OF 
DALTON RAY STEWART 

ORAL ARGUMENT REQUESTED 

APPELLEES 

Wayne E. Ferrell, Jr. (Bar No. 5182) 
Attorney at Law 
P. 0. Box 24448 
Jackson, MS 39225-4448 
Telephone: (601) 969-4700 
Fax: (601) 969-7514 
Email: wferrell@airlawonline.com 

David N. Gillis (Bar No. 4852) 
Attorney at Law 
405 Tombigbee St. 
Jackson,MS 39201 
Telephone: 601-969-5911 
Fax: 601-487-5334 
Email: dgillisl@bellsouth.net 
Attorneys for Appellant 



TABLE OF CONTENTS 

Table Of Contents ............................................................................................................................ .i 

Statement Regarding Oral Argument ..................................................................... .ii 

Table Of Cases, Statutes And Other Authorities ........................................................................... .iii 

Argument ......................................................................................................................................... ! 

Conclusion ....................................................................................................................................... ? 

Certificate Of Service ...................................................................................................................... 8 

-i-



STATEMENT REGARDING ORAL ARGUMENT 

The facts in the cases cited by the Commission in support of its finding that the claimant 

was not hired in Mississippi differ significantly from the facts in the instant case. Also, the 

Commission's finding that the claimant's assignment to work in Texas was of a permanent nature 

has no factual support in the record. Further, with respect to the question of jurisdiction, there do 

not appear to be any cases reported in Mississippi containing facts similar to the facts in this 

case. For these reasons and particularly because the facts concerning whether Mississippi has 

jurisdiction to hear this claim appear to be unique, the appellant believes that oral argument 

would assist the Court in reaching a decision on this appeal. 
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ARGUMENT 

In their brief, the appellees argue that the appellant is urging the Court to apply 

Rule 56 of the Mississippi Rules of Civil Procedure to this case. Brief of Appellees, 16-

19. Contrary to the appellees' assertion, the appellant's brief makes no such argument. 

Instead, the appellant maintains that a dismissal on appeal is reviewed in the manner as 

set forth by Vardaman Dunn. Brief of Dalton Ray Stewart, 9-10. When a motion to 

dismiss is filed in the Commission, "all reasonable inferences deducible from the 

evidence must be resolved in claimant's favor and facts tendered by claimant are required 

to be accepted as true." Dunn, Mississippi Workmen's Compensation, (3rd ed. 1982) 

§361 at p. 462-464. Further, when a case is dismissed without taking testimony, it must 

be assumed on review that the claimant would have been able to prove all the facts of his 

claim. Id. 

The appellees argue that Rule 56 does not apply because the Commission has 

never adopted that rule. Brief of Appellees, 17-18. Appellant submits that it is irrelevant 

that Rule 56 has not been adopted since the appellant does not argue for that rule's 

application. Contrary to the appellees' assertion, the appellant maintains that the proper 

procedure to be followed on review of the dismissal of this claim is as stated in the 

preceding paragraph. 

The appellees argue that the dismissal of this claim was proper under the 

guidelines stated in Procedural Rule 22. Brief of Appellees, 16; 18. However, Rule 22 

simply governs the filing of motions in general terms and does not specifically concern 

the procedure involved when a dismissal motion is filed. Specifically, Procedural Rule 

22 (a) states that a motion is filed with the Commission Secretary who then forwards a 

copy to the Administrative Judge, that a proposed order is to accompany nondispositive 
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motions and that a copy of the motion is to be served on the opposing party. Rules of the 

Mississippi Workers' Compensation Commission, Procedural Rule 22. Subsection (b) of 

Rule 22 concerns the setting and noticing of an oral argument on the motion. Id. 

Subsection ( c) of Rule 22 states that a response to the motion is not required but provides 

a time limitation of filing and serving a response if one is desired, states that the hearing 

may be held by telephone or may be waived by the judge and states that briefs are not 

routinely required. Id. Subsection (d) of Rule 22 concerns motion days held by each 

judge and subsection (e) discusses emergency hearings and motions to reopen claims. Id. 

Contrary to appellees' assertion, the claimant does not take issue with the 

procedural process of the filing and hearing of motions under Rule 22. Brief of 

Appellees, 16. In its Order, the Commission stated that the procedure of presenting the 

motion, filing the response and proceeding to a hearing was followed by the parties under 

the outlines of Rule 22. R. 535. The Commission then stated it found no error in its 

review of the record because it had never adopted Rule 56. Id. As· stated hereinabove, 

the claimant does not assert on this appeal that Rule 56 applies to this case. 

The appellant submits, however, that for the appellant to prevail on this appeal, it 

is not necessary to follow the procedure on review of a dismissal as set out by Vardaman 

Dunn. Appellant contends that the factual evidence in the record shows that Mississippi 

does have jurisdiction to hear this claim. 

According to the Commission, the only contact that Mississippi has with this 

claim is that Mr. Stewart was located in Mississippi when he communicated with the out 

of state employer. R. 533. Because the contract paperwork was completed in Texas and 

because Mr. Stewart simply communicated with the employer while located in 

Mississippi, the Commission found that Mr. Stewart was hired in Texas. Id. In support 
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of this ruling, the Commission cited two previous decisions for the proposition that "a 

telephone call placed by Claimant while in Mississippi and followed by a written 

employment contract in another state does not result in the Claimant being hired in 

Mississippi .... " Stewart v. Advertising Network Solutions, 2014 WL 266102 (Miss. 

Work. Comp. Com. 2014); Phelps v. Builders Transport, Inc., 2000 WL 1930224 (Miss. 

Work. Comp. Com. Dec. 13, 2000). R. 532. 

In their brief, the appellees argue extensively that the facts in the instant case and 

the facts in Stewart and Phelps are exactly on point. Brief of Appellees, 8-11. The 

appellees even go so far as to claim that "The only real difference between the facts of 

Stewart and the facts of this case are that the claimant's initial contact to the employer 

was via Facebook and not via telephone." Id., 10. 

The appellant admits that up to a certain point the facts in the instant case are 

similar to Stewart and Phelps. Between August 28, 2014, and September 30, 2014, the 

facts are similar in the sense that the appellant, while at home in Mississippi, contacted 

the out-of-state employer about a job, filled out and mailed an employment application 

and waited for a response. R. 424-30. Stewart 0000183-189. However, the facts began 

to differ on September 30, 2014. On that date Mr. Stewart advised Mr. Fullilove that he 

had given up on the possibility of employment with Dynamic and had decided to go to 

work with another employer. Id. From that date forward, it was Dynamic that pursued 

Mr. Stewart as an employee. 

In his principal brief, the appellant set out the marked differences between the two 

cases relied upon by the Commission and the same two cases argued extensively by the 

appellees. Brief of Dalton Ray Stewart, 11-16. The claimant submits that the facts in 

Stewart cannot even begin to be compared with the facts in the instant case occurring on 
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and after the date of September 30, 2014. In the Stewart case, there is no evidence that 

Lauren Stewart gave up on getting a job with Advertising Network Solutions because that 

employer failed to act on her application. There is no evidence that Lauren Stewart 

advised her prospective employer that she had decided to go to work for another 

company because of Advertising Network Solutions' apparent disinterest in her coming to 

work for it. There is no evidence that a representative of Advertising Network Solutions 

begged Lauren Stewart to give the company more time to consider her application. There 

is no evidence that Advertising Network Solutions' representative told Lauren Stewart 

that "Yes Sir I really need u over here with me." R. 428. Stewart 0000187. 

Additionally, there is no evidence that Lauren Stewart advised Advertising 

Network Solutions that she had gotten the other job and was going the next day to begin 

her training. There is no evidence that Lauren Stewart thanked Advertising Network 

Solutions' representative for his help in her efforts to get a job, no evidence that she 

offered to buy the representative lunch one day as thanks for that help and there is no 

evidence that the representative then accepted the fact that Ms. Stewart was going 

elsewhere to work and wished her the best of luck in her new job. There is no evidence 

that the representative then left messages with Lauren Stewart on two occasions with the 

request that she call him back. There is no evidence that when Lauren Stewart returned 

the representative's call, she agreed to quit her new job with another company in order to 

accept a job at a higher rate of pay with Advertising Network Solutions. And there is no 

evidence that Lauren Stewart was at her home in Mississippi while all of these non

existent events took place. 

Because there is no evidence that any of these or similar facts occurred in Stewart, 

or in the Phelps case, and because there is evidence that such facts did occur in the instant 
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case, it cannot be said that the facts in Stewart or Phelps are exactly on point with the 

facts in the instant case. Stewart and Phelps are the only two cases cited by the 

Commission in support of its finding that Dalton Ray Stewart was not hired in 

Mississippi. However, as pointed out hereinabove, there are significant differences 

between the facts in Stewart and Phelps and the facts in the instant case. Because of such 

differences, those two cases do not support the Commission's decision in this case. 

In their brief, the appellees mention appellant's cite to the case of Johnson v. Swift 

Transportation Co., Inc., MWCC No. 03-11683-H-8132, and falsely make the assertion 

that the appellant stated "that this is the case that is most factually similar to the case at 

bar". Brief of Appellees, 12. The appellant made no such statement in his brief. As 

clearly stated in appellant's brief, the Johnson case was cited because it recognized the 

relevance of Mr. Johnson's connections to his home state. Brief of Dalton Ray Stewart, 

16. "One could argue that it was while he was in Mississippi that he was hired, by virtue 

of being notified by Swift while at his residence in Mississippi that he should return to 

Memphis to ride with an experienced driver for training." Id. 

In their discussion of the appellant's temporary employment in Texas, the 

appellees unnecessarily argue that Mr. Stewart was not regularly employed in 

Mississippi. Brief of Appellees, 13-16. This argument is not helpful since appellant has 

never claimed that he was regularly employed in Mississippi. Instead, appellant's 

argument is that he was hired in Mississippi and received personal injury by accident 

arising out of and in the course of his employment while temporarily employed in Texas. 

Brief of Dalton Ray Stewart, 11. 

The appellees claim that the Court need not address the issue of temporary 

employment because, according to their argument, the statute first requires that the 
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claimant be found to have been hired in Mississippi. Brief of Appellees, 13,16. 

However, the statute plainly states that compensation is due to be paid under Mississippi 

law if an employee who has been hired in Mississippi is injured while temporarily 

employed outside the state. Miss. Code Ann. §71-3-109. Both factors, i.e., being hired 

in Mississippi and being temporarily employed elsewhere, are necessary to receive 

compensation in this state. 

In its Order, the Commission stated that "Claimant's work for Dynamic was set 

for an indefinite duration, and the trial period of employment was not a specific time 

limitation upon Claimant's employment." R. 534. However, the Commission failed to 

cite to any evidence in the record that would support this finding. The Commission did 

cite certain cases in support of the proposition that Miss. Code Ann. §71-3-109(1) is not 

applicable to a permanent employment transfer. Id. However, in his principal brief, the 

claimant not only distinguished these cases but also showed that the cited cases actually 

supported the appellant's argument that his work assignment was of a temporary nature. 

Brief of Dalton Ray Stewart, 17-20. 

In any event, contrary to the appellee's argument that the Court does not need to 

address the matter, the question of the temporary nature of the out of state employment 

must be decided to award compensation to a claimant who has been hired in this state. 

As has been discussed in appellant's principal brief, Mr. Stewart was working on a 90 day 

temporary assignment in Texas at the time of his injury and was only 1/3 of the way into 

that assignment. Id. During that period, he was subject to being fired for any reason. Id. 

Had Mr. Stewart not been injured, there is no way to know whether he would have 

completed the trial work assignment without being fired. Id. Also, there is no way to 

know whether Mr. Stewart's work would have been considered satisfactory enough to 
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Dynamic that it would have made the decision to hire him for permanent work at the end 

of the trial period. Id. Under these circumstances, for the Commission to conclude that 

appellant's work was for an indefinite period, without offering any evidentiary foundation 

for reaching that conclusion, amounts to a conclusory finding that cannot be upheld on 

this appeal. 

CONCLUSION 

Mr. Stewart was hired in Mississippi and received personal injury by accident 

arising out of and in the course of his employment while temporarily employed in Texas. 

Thus, pursuant to Miss. Code Ann. §71-3-109, Mississippi has jurisdiction to hear this 

claim. The Full Commission Order, therefore, must be reversed and this cause must be 

remanded to the Commission for a full hearing on the merits. 

RESPECTFULLY SUBMITTED, this the 3rd day of August, 2017. 

Wayne E. Ferrell, Jr. 
Mississippi Bar No. 5182 
Attorney at Law 
P. 0. Box 24448 
Jackson, MS 39225-4448 
Tel: (601) 969-4700 
Fax: (601) 969-7514 
Email: wferrell@airlawonline.com 

David N. Gillis (Bar No. 4852) 
Attorney at Law 
405 Tombigbee St. 
Jackson,MS 39201 
Telephone: 601-969-5911 
Fax: 601-487-5334 
Email: dgillis 1 @bellsouth.net 

DALTON RAY STEWART 

By: Isl David N. Gillis 
David N. Gillis 
Attorney for Dalton Ray Stewart 
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CERTIFICATE OF SERVICE 

I, David N. Gillis, attorney for Dalton Ray Stewart, do hereby certify that on this 

day I electronically filed the foregoing Reply Brief Of Dalton Ray Stewart with the Clerk 

of the Court using the MEC system which sent notification of such filing to the 

following: 

Jill R. Miller 
RyanJ.Zumo 
Taylor, Wellons, Politz & Duhe, APLC 
8550 United Plaza Blvd., Suite 101 
Baton Rouge, LA 70809 

M. Madison Taylor 
100 Webster Circle, Suite 104 
Madison, MS 39110 

Further, I hereby certify that I have mailed by United State Mail, postage prepaid, 

the document to the following non-MEC participant: Mississippi Workers' 

Compensation Commission, P. 0. Box 5300, Jackson, MS 39296-5300. 

THIS, the 3rd day of August, 2017. 
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