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STATEMENT OF THE ISSUES 

Pursuant to Miss. Code Ann. §71-3-109, was the claimant hired in Mississippi 

and did he receive personal injury by accident arising out of and in the course of his 

employment while temporarily employed outside of this state so as to entitle him to 

compensation according to the law of this state? 

STATEMENT OF ASSIGNMENT 

This case has been assigned to the Court Of Appeals. 

STATEMENT OF THE CASE 

(A) Nature of the Case. 

This is a workers' compensation case arising from a motor vehicle accident 

occurring in the state of Texas on November 9, 2014. On that date, the employer's truck 

being driven by Dalton Ray Stewart left the road and turned over. As a result of the 

accident, Mr. Stewart suffered severe and permanent injuries and has been unable to 

return to work and earn income. 

(B) The Course of the Proceedings and its Disposition in the Mississippi Workers' 
Compensation Commission. 

Dalton Ray Stewart filed his petition for workers' compensation benefits in the 

Mississippi Workers' Compensation Commission on May 12, 2016. Mr. Stewart alleged 

that he received compensable injuries as a result of a motor vehicle accident while 

driving his employer's truck in Reagan County, Texas, on November 9, 2014. The 

employer and carrier's answer to the petition alleged that Mississippi did not have 

jurisdiction to hear the claim as the claimant was hired in Texas and the accident 

occurred in Texas. The employer and carrier subsequently filed a Motion To Dismiss the 

claim on the grounds of a lack of jurisdiction. After finding that the claimant was not 

hired in Mississippi, that he was regularly employed in Texas, that he was not merely 
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temporarily working in Texas and that the accident occurred in Texas, the Administrative 

Judge ruled that Mississippi did not have jurisdiction and dismissed the claim by Order 

dated November 7, 2016. 

Thereafter, the claimant sought review of the Administrative Judge's Order before 

the Commission. The Full Commission Order, rendered on March 20, 2017, affirmed the 

Order of the Administrative Judge and dismissed the claim. The Full Commission Order 

was supported by its finding that the claimant was not hired in Mississippi but rather was 

hired in Texas and was working on a permanent work assignment in Texas at the time of 

his injury. 

On April 3, 2017, the claimant filed his Notice Of Appeal to the Supreme Court 

on the grounds that the Full Commission Order is not supported by substantial evidence, 

is arbitrary and capricious, is based upon findings of fact which are contrary to the great 

weight of the evidence, and violates the claimant's statutory right to receive compensation 

according to the laws of the State of Mississippi pursuant to Miss. Code Ann. §71-3-109. 

(C) Statement of Facts. 

A trial transcript is not available on this appeal because a full hearing on the 

merits was not held in this cause. R. 237; 240-241. The Administrative Judge's decision 

to dismiss this claim was based solely on the pleadings filed in this cause, including 

exhibits filed with the motion to dismiss and with the response to the motion. R. 237. 

The claimant Dalton Ray Stewart has been employed with Dynamic 

Environmental Services, LLC, on two occasions. R. 424. Stewart 0000183. The 

claimant previously worked with this employer as a truck driver between July 2012 and 

August 2013. Id. Prior to his first employment with Dynamic, the claimant was asked to 

come to work by a Dynamic employee named Tim McLemore, who lived in Morton, 
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Mississippi. Id. On that occasion, the claimant was given a physical examination at an 

MEA Medical Clinic in Pearl, Mississippi. Id. The claimant then began working as a 

truck driver for this employer and primarily drove within the State of Texas although on 

at least one occasion he drove the employer's vehicle to Louisiana. Id. During the time 

the claimant first worked with Dynamic, he became friends with Chad Fullilove, who 

worked as a driver with Dynamic and who was later promoted to a managerial position 

with the company. Id. The claimant left this job position in August 2013 in order to 

return home to Mississippi to work in his brother's air conditioning business. Id. 

In late August, 2014, the claimant contacted Chad Fullilove through Facebook 

and discussed returning to work as a truck driver with Dynamic. R. 424; 427-430. 

Stewart 0000183; 0000186-189. On September 6, 2014, the claimant completed, signed 

and dated an application for employment with Dynamic. R. 425; 311-314. Stewart 

0000184;0000070-73. 

On September 30, 2014, the claimant advised Mr. Fullilove through Facebook 

that because claimant had not heard from Dynamic about his job application claimant 

intended to go to work as a truck driver with Macro Companies located in Broussard, 

Louisiana. R. 425; 427-430. Stewart 0000184; 0000186-189. Mr. Fullilove responded 

by saying that he really needed claimant to come to work with him at Dynamic and that 

he intended to talk the next day to the person in charge of hiring. Id. On October 2, 

2014, the claimant advised Mr. Fullilove over Face book that claimant had gotten the job 

with Macro and that he was scheduled to take a road test with Macro the next day. Id. In 

the same communication, Mr. Fullilove wished the claimant good luck in his new job 

with Macro Companies. Id. 
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Thereafter, the claimant traveled to the Macro Companies office in Louisiana and 

took the road test and was given a physical examination. Id. 

On October 3, 2014, Mr. Fullilove asked the claimant over Facebook to call him. 

Id. Mr. Fullilove again asked the claimant over Facebook to call him on October 5, 2014. 

Id. 

When the claimant called Mr. Fullilove from his home in Mississippi, Mr. 

Fullilove offered the claimant the truck driving job with Dynamic and confirmed that 

claimant's starting pay would be greater than what claimant would have made at Macro 

Companies. R. 425. Stewart 0000184. Claimant, while present in Mississippi, promptly 

accepted the job off er with Dynamic and then advised Macro Companies that he had 

accepted a job with Dynamic and would not be taking the job with Macro. Id. On 

October 6, 2014, claimant drove from Mississippi to Texas to begin his first three-week 

period working with Dynamic. Id. Claimant would not have turned down the job with 

Macro Companies if he had not been certain that he had a job with Dynamic and that the 

job with Dynamic paid more money than what he would have earned with Macro 

Companies. R. 425-426. Stewart 0000184-185. 

All communications between Mr. Stewart and Mr. Fullilove via Facebook or over 

the telephone occurred while Mr. Stewart was present at his home in Mississippi. R. 426. 

Stewart 0000185. 

On November 9, 2014, while driving in the course and scope of his employment 

with Dynamic, the claimant suffered injuries in a motor vehicle accident when his truck 

left the road and turned over in Reagan County, Texas. R. 315-316. Stewart 0000074-

75. The claimant has received medical treatment for the injuries suffered in the accident 

with the following medical providers: Midland Memorial Hospital in Midland, Texas; 
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Alan K. Cole, M.D., Southern Neurologic & Spinal Institute in Hattiesburg, Mississippi; 

Edward L. Manning, Ph.D., University of Mississippi Medical Center in Jackson, 

Mississippi; Howard T. Katz, M.D., Gulf States Physical Medicine and Rehabilitation, 

Jackson, Mississippi; and, Mark C. Webb, M.D., Mississippi Neuropsychiatric Clinic, 

PLLC, Jackson, Mississippi. R. 431-475. Stewart 0000190-234. 

In his initial evaluation dated March 6, 2016, Dr. Katz assessed the claimant with 

the following: (1) Status post mild traumatic brain injury with behavioral and cognitive 

complaints; (2) TMJ dysfunction with chronic daily headaches; (3) Posttraumatic 

migraine headaches; (4) Low back pain; (5) Obesity; (6) Complaints of irritable bowel 

with constipation alternating with diarrhea; and, (7) Complaints of sleep disorder. R. 

470. Stewart 0000229. 

In an addendum to his initial evaluation dated April 12, 2016, Dr. Katz stated his 

opinions as follows: The claimant sustained a mild brain injury in his work-related motor 

vehicle accident; he has not reached MMI; he has been temporarily totally disabled from 

the date of accident on November 9, 2014, through the present; claimant's mild brain 

injury and his impairment and disability are causally related to his work-related accident; 

claimant is not able to return to work due to the closed head injury; additional medical 

treatment, including physical therapy, is recommended; and, a comprehensive 

neuropsychiatric/neuropsychologic evaluation performed by a neuropsychiatrist or 

neuropsychologist is indicated. R. 451. Stewart 0000210. 

Dr. Webb examined the claimant on June 2, 2016. R. 472-475. Stewart 0000231-

234. Dr. Webb's assessment included the following: Axis I, Mild neurocognitive 

disorder due to traumatic brain injury with behavioral disturbance; Axis II, None; Axis 
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III, Status post closed head injury, head pain, decreased right eye vision, hearing 

difficulty. R. 474. Stewart 0000233. 

Dr. Webb summarized his findings and conclusions as follows: The claimant 

states he lost consciousness in his motor vehicle accident, and the scalp laceration he 

sustained indicates that a head injury occurred; the fact that the claimant was combative 

and out of control in the emergency room following the accident is typical behavior for 

someone with a traumatic brain injury; the claimant has suffered with abnormal emotions 

since the accident consisting of mood shifts and depression and he has experienced mood 

lability, sadness and suicidal thoughts which is very typical following a traumatic brain 

injury; the claimant could benefit with treatment for his neurocognitive disorder with 

behavioral disturbances and could benefit from a multidisciplinary program such as a 

QUEST program to help with memory, focus and head injury complaints; he should be 

seen by a psychiatrist to help with memory complaints and mood symptoms; the claimant 

has not reached MMI; the claimant sustained a traumatic brain injury from the work

related accident and is temporarily totally disabled; because the claimant has not had any 

organized treatment, it cannot be stated whether his condition is permanent until he 

receives such treatment over the next 9 to 12 months; and, the claimant requires further 

neuropsychological, neuropsychiatric and medical treatment due to his work-related 

accident. R. 475. Stewart 0000234. 

SUMMARY OF THE ARGUMENT 

1. The dismissal of this case is viewed on appeal in the same way that directed 

verdicts are viewed on appeal from the circuit courts. All reasonable inferences 

deducible from the evidence must be resolved in favor of the claimant, facts offered by 

the claimant must be accepted as true and, because this claim was dismissed without 
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holding a hearing on the merits, it is assumed that the claimant could prove all the facts of 

his claim. 

2. On appeal from the Commission, the Court must determine whether the order 

was supported by substantial evidence, was arbitrary or capricious, was beyond the power 

of the Commission to make or violated a statutory or constitutional right. 

3 (A). The facts of the instant case differ greatly from the facts in the two cases 

cited by the Commission in support of its finding that jurisdiction does not exist in 

Mississippi. In the two cases cited, the Mississippi claimants telephoned the out-of-state 

employers to ask for a job, but those claimants were never pursued for employment by 

the out-of-state employers. By contrast, although Mr. Stewart initially contacted 

Dynamic for employment, he eventually stopped seeking employment when he 

determined that he was not going to be hired and he accepted employment with another 

company. At that point, Dynamic's representative began to aggressively pursue Mr. 

Stewart for employment. Initially, the representative begged for more time to obtain 

approval to hire. After several days had passed, the representative determined that he 

would not receive approval to hire and he so advised Mr. Stewart and wished him good 

luck in his new job. When Dynamic's representative later received hiring approval, he 

offered the job to Mr. Stewart. Mr. Stewart promptly accepted Dynamic's offer because 

it paid more money than his other job. All telephonic and online communications 

between Mr. Stewart and Dynamic took place while Mr. Stewart was present in 

Mississippi. Because the facts in the two cases cited by the Commission differ so greatly 

from the facts in the instant case, those two cases do not support the Commission's 

decision. Instead, the facts in this case support jurisdiction under Mississippi law. 
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3 (B). The facts show that Mr. Stewart took the job with Dynamic because it paid 

more money than his job with Macro Companies and further show that he never would 

have left his job with Macro had he not been certain that he already had the job with 

Dynamic. These facts must be accepted as true and all reasonable inferences deducible 

from this and other evidence must be resolved in Mr. Stewart's favor. When viewed in 

this light, it is reasonable to conclude that Mr. Stewart, while present in Mississippi, was 

hired in this state during his communications with Dynamic's representative. 

4. Mr. Stewart was injured during a 90-day trial period of employment with 

Dynamic. During this period, Mr. Stewart was subject to being terminated by Dynamic 

for any reason. Had Mr. Stewart not been injured, it is unknown whether he would have 

completed his trial employment period and unknown whether he would have been kept 

on permanently once the trial period ended. It is too indefinite and speculative to 

conclude that Mr. Stewart's 90-day trial period of employment would have resulted in 

permanent employment. 

5. The Commission found no error in its review of the record because it had 

never adopted M.R.C.P. 56 and because the parties proceeded to a hearing pursuant to 

Rule 22 of the Procedural Rules of the Commission. Rule 22, however, is not concerned 

with the standards under which a dismissal of a claim must be reviewed. Although 

M.R.C.P. 56 has not been adopted, dismissals are not favored in compensation law and 

only in exceptional circumstances should a claimant not be given a full hearing on the 

merits. Further, in its review, the Commission failed to accept as true all facts offered by 

the claimant and failed to resolve all reasonable inferences deducible from the evidence 

in the claimant's favor. 
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6. The claimant has the right to file his claim in both Mississippi and Texas. If 

the claimant receives an award under Mississippi law, the employer and carrier will be 

entitled to a credit for any money paid under Texas law. 

7. According to the designated doctor appointed in the Texas litigation to review 

Mr. Stewart's claim, Mr. Stewart reached maximum medical improvement only eight 

days after his accident and did not suffer any type of head or brain injury. By contrast, 

Mr. Stewart's Mississippi physicians state that he has not reached MMI, he is totally 

disabled and he is unable to return to work and earn income. Based on the opinions of 

the Texas physician, if this claim is decided solely under Texas law, Mr. Stewart will 

suffer economic prejudice by being denied compensation benefits and will suffer physical 

harm by being denied proper medical care and treatment. 

ARGUMENT 

1. Standard of Review on Motion to Dismiss. 

After an Administrative Judge grants a motion to dismiss a claim, and after the 

Commission affirms that order, the dismissal is reviewed on appeal in the same way that 

directed verdicts are reviewed on appeal from the circuit courts. A summary of that 

procedure is stated as follows: 

The administrative judge may entertain motions to dismiss the 
claim at the conclusion of the claimant's case. If the burden of proof has 
not been met as a matter of law or if it appears that the commission lacks 
jurisdiction, the claim may be finally dismissed on a motion. Dismissals 
on motions, when affirmed by the full commission, are viewed on appeal 
as in the case of directed verdicts in common law trials in the circuit 
courts. On such motions, all reasonable inferences deducible from the 
evidence must be resolved in claimant's favor and facts tendered by 
claimant are required to be accepted as true. And when a claim is 
dismissed without taking testimony, it will be assumed for purposes of 
review that the claimant could prove all of the facts set forth in his claim. 

However, the procedure resulting in the dismissal of a claim on 
motion is not favored in compensation cases, and while it cannot be said 
that a motion to dismiss is never proper, the statutes presuppose generally 
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a full hearing on the merits and a full development of all of the evidence 
pertinent to the issues, and the motion should be sustained only in 
exceptional cases, when claimant clearly fails to establish that he is 
entitled to compensation or when it clearly appears that the commission 
lacks jurisdiction to proceed to an award. 

When a motion to dismiss is erroneously sustained, the case will be 
reversed and remanded for full development of the evidence. The 
necessity for remanding the case and the incident delay, with the resulting 
possible hardship imposed upon needy claimants, is one of the reasons for 
the judicial discouragement of the procedure involved. 

Moreover, even in those cases where the claimant clearly fails to 
meet the burden of proof and a motion is rightfully sustained, the claimant 
may be entitled to an order reopening the case for the introduction of 
additional testimony and a refusal of the commission to grant an 
application to reopen is subject to court review for abuse of discretion. 

Dunn, Mississippi Workmen's Compensation, (3rd ed. 1982) §361 at p. 462-464. 

2. Standard Of Review Of Full Commission Order. 

On an appeal from the Commission, the Supreme Court must determine whether 

the finding of the Commission was supported by substantial evidence, whether it was 

arbitrary or capricious, whether it was beyond the power of the Commission to make or 

whether it violated some statutory or constitutional right of the appellant. URCCC Rule 

5.03. 

Substantial evidence has been defined as follows: 

Substantial evidence is more than a scintilla. It 'means such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.' Substantial evidence 'means evidence which is substantial, 
that is, affording a substantial basis of fact from which the fact in issue can 
be reasonably inferred ... ' 

Central Electric Power Association v. Hicks, 236 Miss. 378, 110 So.2d 351, 356-57 

(1959). 

The terms arbitrary and capricious have been defined as follows: 

"Arbitrary" means fixed or done capriciously or at pleasure. An act is 
arbitrary when it is done without adequately determining principle; not 
done according to reason or judgment, but depending upon the will alone, 
-- absolute in power, tyrannical, despotic, non-rational, -- implying either a 
lack of understanding of or a disregard for the fundamental nature of 
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things. 
"Capricious" means freakish, fickle, or arbitrary. An act is capricious 
when it is done without reason, in a whimsical manner, implying either a 
lack of understanding of or a disregard for the surrounding facts and 
settled controlling principles .... 

McGowan v. Mississippi State Oil & Gas Board, 604 So.2d 312, 322 (Miss. 1992) 

( quoting Mississippi State Department of Health v. Southwest Mississippi Regional 

Medical Center, 580 So.2d 1238, 1240 (Miss. 1991)). 

An order will be reversed if the Court determines that the Commission has made a 

mistake in its findings of fact and conclusions of law. 

Judicial review of findings of the commission extends to a determination 
of whether they are clearly erroneous. And a finding is clearly erroneous 
when, although there is some slight evidence to support it, the reviewing 
court on the entire evidence is left with the definite and firm conviction 
that a mistake has been made by the commission in its findings of fact and 
in its application of the act. 

Central Electric Power Association, 110 So.2d at 357. 

3. The Claimant was hired in Mississippi. 

(A) Distinction of the Facts in the Instant Case from the Facts in the Cases 
Cited in Support of the Full Commission Order. 

It is the claimant's contention that the Mississippi Workers' Compensation 

Commission has jurisdiction to hear this claim because Mr. Stewart was hired in 

Mississippi, was injured while in the course and scope of his employment while 

temporarily employed in Texas and the injury occurred approximately one month after he 

left this state. Extraterritorial jurisdiction to hear this claim rests with the Commission 

pursuant to the following statute: 

(1) If an employee who has been hired or is regularly employed in this 
state receives personal injury by accident arising out of and in the course 
of his employment while temporarily employed outside of this state, he or 
his dependents in case of his death shall be entitled to compensation 
according to the law of this state. This provision shall apply only to those 
injuries received by the employee within six (6) months after leaving this 
state unless, prior to the expiration of such six (6) months' period, the 
employer has filed with the commission of Mississippi notice that he has 
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elected to extend such coverage a greater period of time. 
(2) The provisions of this section shall not apply to an employee whose 
departure from this state is caused by a permanent assignment or transfer. 
(3) Any employee who has been hired or is regularly employed outside of 
this state and his employer shall be exempted from the provisions of this 
chapter while such employee is temporarily within this state doing work 
for his employer if such employer has furnished workmen's compensation 
insurance coverage under the workmen's compensation or similar laws for 
a state other than this state so as to cover such employee's employment 
while in this state, provided the extra-territorial provisions of this chapter 
are recognized in such other state and provided employers and employees 
who are covered in this state are likewise exempted from the application 
of the workmen's compensation or similar laws of such other state. The 
benefits under the workmen's compensation or similar laws of such other 
state shall be the exclusive remedy against such employer for any injury, 
whether resulting in death or not, received by such employee while 
working for such employer in this state. 

Miss. Code Ann. §71-3-109. Contrary to the claimant's assertions, the Full Commission 

dismissed this claim after finding that the claimant was hired in Texas and was 

permanently employed in Texas at the time of his injury. R. 530-535. 

Under paragraph No. 1 of the Order, the Commission found that the only contact 

that Mississippi had with this claim consisted of numerous communications by telephone 

or computer between the claimant and Dynamic's representative while the claimant was 

located in Mississippi. R. 532-533. Because the claimant was simply located in 

Mississippi during these communications and because the actual employment paperwork 

was completed in Texas, the Commission found that the hiring took place in Texas and 

not in Mississippi as alleged by the claimant. R. 533. In support of these findings, the 

Commission cited two Commission rulings for the proposition that "a telephone call 

placed by Claimant while in Mississippi and followed by a written employment contract 

in another state does not result in the Claimant being hired in Mississippi.. .. " Stewart v. 

Advertising Network Solutions, 2014 WL 266102 (Miss. Work. Comp. Com. 2014); 

Phelps v. Builders Transport, Inc., 2000 WL 1930224 (Miss. Work. Comp. Com. Dec. 

13, 2000). 

In the Stewart v. Advertising Network Solutions case cited by the Commission, the 
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Commission had the following facts before it to consider: Stewart was a Mississippi 

resident; the employer was a Louisiana company; the employment contract was signed in 

Louisiana; the work was performed in Louisiana; the injury occurred in Louisiana; and, 

the Commission stated that it was undisputed that Stewart while in Mississippi initially 

contacted the employer in Louisiana by telephone. Stewart v. Advertising Network 

Solutions, 2014 WL 266102 (Miss. Work. Comp. Com. 2014). Based on the facts it had 

before it, the Commission concluded that Stewart was not hired in Mississippi. Id. 

The Phelps case involved the following facts: A Mississippi resident placed a 

telephone call to a potential employer in Alabama; the employer advised that 

employment was possible; and, the employer provided Phelps with a bus ticket so that 

she could travel to Alabama to complete pre-employment requirements. Phelps v. 

Builders Transport, Inc., 2000 WL 1930224 (Miss. Work. Comp. Com. Dec. 13, 2000). 

The Phelps decision concluded that Phelps was not hired in Mississippi. Id. After 

discussing Phelps, the Commission in Stewart stated that a telephone call made by a 

claimant while present in Mississippi followed by a written contract of employment in 

another state does not result in the claimant being hired in Mississippi for jurisdictional 

purposes. Stewart v. Advertising Network Solutions. 

Dalton Ray Stewart submits that the Stewart and Phelps decisions do not support 

the Commission's finding of no jurisdiction because the facts in the instant case differ 

markedly from the facts in those cases. In the instant case, Dalton Ray Stewart initially 

contacted Chad Fullilove over Facebook on August 28, 2014, and asked Fullilove 

whether he needed a steering wheel holder. R. 424-430. Stewart 0000183-0000189. The 

Facebook transcript then indicates that Mr. Stewart inquired about returning to work with 

Dynamic because by September 3, 2014, Mr. Stewart thanked Mr. Fullilove for the 

chance of employment. Id. On September 6, 2014, Mr. Stewart completed, dated and 

signed an application for employment with Dynamic. Id. During the next three weeks 

after September 6, no action was taken by Dynamic on the employment application 
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submitted by Mr. Stewart. Id. 

The facts occurring on September 30, 2014, and thereafter, distinguish the instant 

case from the facts found in Stewart and Phelps. The Facebook transcript reveals that by 

September 30, 2014, Mr. Stewart had given up on being employed by Dynamic and had 

decided to go to work elsewhere. R. 424-430. Stewart 0000183-0000189. On that date, 

Mr. Stewart thanked Mr. Fullilove for his help with possible employment with Dynamic 

and advised Mr. Fullilove that because Mr. Stewart had not heard from Dynamic he had 

decided to go to work with Macro Companies. Id. 

Claimant submits that after Mr. Stewart advised Mr. Fullilove that he was going 

to work elsewhere, Mr. Fullilove began his pursuit of hiring Mr. Stewart on behalf of 

Dynamic. Mr. Fullilove first asked Mr. Stewart to allow him until the next day to talk to 

someone apparently in charge of hiring. Id. The Facebook transcript then reveals that 

Mr. Fullilove stated that "Yes sir I really need u over here with me." R. 428. Stewart 

0000187. Claimant submits that these words and actions by Mr. Fullilove show that by 

this date it was Mr. Fullilove who was actively pursuing Mr. Stewart for employment 

with Dynamic. 

The next day on October 1, 2014, Mr. Fullilove advised Mr. Stewart that Mr. 

Fullilove would know something the following day. R. 429. Stewart 0000188. The 

following day on October 2, 2014, the Facebook transcript shows that Mr. Stewart told 

Mr. Fullilove that Stewart had gotten the job with Macro Companies and was going the 

next day to take his road test. R. 429-430. Stewart 0000188-189. Mr. Stewart thanked 

Mr. Fullilove for his help and offered to buy him lunch one day. Id. Mr. Fullilove 

wished Mr. Stewart good luck with his new job. Id. 

By October 3, Mr. Fullilove had apparently received authority to hire Mr. Stewart 

because on that date Mr. Fullilove contacted Mr. Stewart on Face book and asked Mr. 

Stewart to call him. R. 430. Stewart 0000189. Mr. Fullilove again used Facebook to 

contact Mr. Stewart to call him two days later on October 5. Id. When Mr. Stewart 
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returned the call, Mr. Fullilove offered Mr. Stewart the job with Dynamic. R. 425. 

Stewart 0000184. Because the job paid more money than what Mr. Stewart would have 

made with Macro Companies, Mr. Stewart accepted the job with Dynamic and promptly 

traveled to Texas to begin work with Dynamic. R. 425-426. Stewart 0000184-185. 

The facts in the Stewart and Phelps decisions show that the claimants in those 

cases pursued employment with an out-of-state employer, but there is no evidence that 

those employers ever pursued Stewart and Phelps for employment. By contrast, although 

Dalton Ray Stewart initially sought employment with Dynamic, he eventually informed 

Mr. Fullilove that he had accepted employment with another company. Thereafter, it was 

Dynamic through Mr. Fullilove that began to pursue Mr. Stewart for employment. Mr. 

Stewart was present at his home in Mississippi when Dynamic's employment pursuit 

began, he was present in Mississippi when Mr. Fullilove offered the job and he was 

present in Mississippi when he accepted the job offer. Dalton Ray Stewart, therefore, 

submits that all of these facts show that he was hired in Mississippi. Because he was 

hired in Mississippi and because he was injured while in the course and scope of his 

employment while temporarily employed in Texas, Mr. Stewart is entitled to 

compensation according to the law of the State of Mississippi. Miss. Code Ann. §71-3-

109. 

The facts in another case decided by the Commission were similar to the facts in 

the instant case. In Johnson v. Swift Transportation Co., Inc., MWCC No. 03-11683-H-

8132, Mr. Johnson was a Mississippi resident while Swift was an Arizona company with 

a terminal in Tennessee. Mr. Johnson traveled to Tennessee where he completed an 

employment application and other paperwork required by Swift as well as completed 

tests required by Swift. Id. Johnson then returned home to Mississippi until he was 

notified to go to Tennessee for training with an experienced driver. Id. After completing 

the driving test, Johnson again returned home to Mississippi after which he was notified 

to go to Tennessee to pick up his truck to begin work. Id. The only real difference 
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between the facts in Johnson and the facts in the instant case is that Mr. Johnson drove 

the company truck to his home in Mississippi after completing a work assignment. Id. 

The Commission found that Mississippi law applied in Johnson and recognized 

the relevance of Mr. Johnson's connections to his home state of Mississippi. 

There is a factual dispute as to where the parties entered into an oral 
contract of employment. One could argue that the contract was entered 
into in Tennessee after Johnson submitted to the assorted tests required of 
him and passed these tests. One could argue that it was while he was in 
Mississippi that he was hired, by virtue of being notified by Swift while at 
his residence in Mississippi that he should return to Memphis to ride with 
an experienced driver for training. 

Id. In the instant case, Dalton Stewart completed and submitted his application while in 

Mississippi. When Mr. Stewart was told to go to Texas, he traveled to Texas and 

completed paperwork and passed tests required by Dynamic. Instead of then returning 

home to Mississippi to wait to hear from the employer like Mr. Johnson did, Mr. Stewart 

immediately began working his first three week shift with Dynamic. When the shift was 

completed, Mr. Stewart returned to his home in Mississippi and stayed there until the 

next shift began. 

(B) Resignation from Job with Macro Companies before Reporting to Job 
with Dynamic Creates Inference that Claimant was Hired in 
Mississippi. 

Under paragraph No. 2 of the Order, the Commission makes reference to 

claimant's argument that he resigned from a job with Macro Companies to take the job 

with Dynamic. R. 533. In its Order, the Commission stated that leaving the job with 

Macro Companies did not create an inference that the claimant was hired during his 

electronic and telephonic communications with Dynamic. Id. According to the 

Commission, the fact that the claimant was located in Mississippi while these 

communications occurred did not create jurisdiction in Mississippi. Id. 

In making this finding, however, the Commission failed to follow the legal 

standards for reviewing motions to dismiss. In his affidavit, the claimant stated that he 
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left the job with Macro Companies because the job with Dynamic paid more money. R. 

425-426. Stewart 0000184-185. More importantly, the claimant stated that he never 

would have left the job with Macro Companies if he had not been certain that he already 

had the job with Dynamic. Id. In reviewing the motion to dismiss, the Commission 

failed to accept as true these and other facts tendered by the claimant and failed to resolve 

in claimant's favor all reasonable inferences deducible from the evidence. Dunn, 

Mississippi Workmen's Compensation, §361 at p. 462-464. Further, since a hearing on 

the merits was never held in this case, the Commission failed to assume that Mr. Stewart 

could prove all of the facts alleged in his claim. Id. Under this standard of review, it is 

accepted as true that Mr. Stewart would not have given up his job with Macro Companies 

to take the job with Dynamic had he not been absolutely certain that the Dynamic job was 

his. Mr. Stewart submits that it is reasonable to conclude that he would never have left 

Mississippi for Texas and would never have given up his known job had he not been 

certain the Dynamic job had been offered to him. These facts create the inference that 

Mr. Stewart was hired while still present in Mississippi. In its review of this case, the 

Commission failed to accept these facts as true and failed to resolve inferences arising 

from these facts in claimant's favor. 

4. The Claimant was Temporarily Employed in Texas at the Time of his Injury. 

Under paragraph No. 3 of the Order, the Commission discussed the claimant's 

argument asserting that his employment at the time of his injury in Texas was of a 

temporary nature because of the fact that he was working under a 90-day trial period of 

employment. R. 533-534. The Commission rejected the claimant's argument and held 

that the claimant's departure from Mississippi was caused by a permanent assignment to 

Texas, thereby making Miss. Code Ann. §71-3-109(1) inapplicable to create jurisdiction 

in Mississippi. R. 534. In support of this finding, the Commission cited the following 

three cases: Inman v. Coca-Cola/Dr. Pepper Bottling Co. of Memphis, Tennessee, 678 
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So.2d 992 (Miss. 1996); Houston Contracting Co. v. Reed, 231 Miss. 213, 95 So.2d 231 

(1957); Winborn v. R. B. Tyler Co., 231 Miss. 166, 94 So.2d 340 (1957). Id. 

In the Inman case, after having been employed for some time by Coca-Cola in 

Mississippi, the employer closed its Mississippi operations and transferred Mr. Inman to 

Tennessee where he then sustained injuries. Inman, 678 So.2d at 992. Mr. Inman filed 

for benefits in Mississippi and at his hearing he testified that it was his understanding that 

his transfer to Tennessee was only for a temporary period of time. Id., at 993. However, 

Mr. Inman's supervisor testified that the company had not made any representations that 

the transfer would be temporary. Id. Based upon this evidence, the Commission found 

that Mr. Inman had been permanently transferred to Tennessee and denied benefits. Id. 

The Court held that the Commission's decision was supported by substantial evidence 

and affirmed. Id. 

In the instant case, the Commission simply makes the conclusory statement that 

"Claimant's work for Dynamic was set for an indefinite duration, and the trial period of 

employment was not a specific time limitation upon Claimant' employment." R. 534. 

The Commission does not cite to any evidence in the record that would show that Mr. 

Stewart's employment in Texas was of a permanent nature. At least in the Inman case the 

Commission could cite to evidence from Mr. Inman's supervisor that indicated the 

transfer to Tennessee was permanent. In the instant case, however, the Commission 

failed to base its finding of a permanent transfer on any specific evidence in the record. 

Contrary to the Commission's finding of a permanent assignment, Mr. Stewart 

began his employment with Dynamic under a trial period of employment. R. 360. 

Stewart 0000119. Dynamic required Mr. Stewart to sign a form entitled "90-Day Trial 

Employment Agreement". Id. This agreement stated that "I understand that I am under a 

90-day trial period during which time I could be terminated for any reason Dynamic 

Environmental sees fit." Id. 

At the time of his accident on November 9, 2014, Mr. Stewart was only 1/3 of the 
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way through his 90-day trial period of employment with Dynamic. R. 360. Stewart 

0000119. Mr. Stewart was, in fact, terminated after the accident. R. 305. Stewart 

0000064. Although the date that Mr. Stewart was terminated from employment with 

Dynamic is unclear, the Incident Report indicates that termination occurred at the time of 

or shortly after the accident as a result of violations of company policies found during the 

investigation of the accident. Id. 

In the Winborn v. R. B. Tyler Co. case cited by the Commission, the employer had 

a contract with the United States Government to construct paving along the banks of the 

Mississippi River in the states of Mississippi, Louisiana and Arkansas. R. B. Tyler Co., 

94 So.2d at 341. Mr. Winborn applied for employment as a truck driver at the employer's 

office trailer in Greenville, Mississippi, and first worked on the Mississippi side of the 

river. Id., at 341-342. After the work on the Mississippi side of the river was completed, 

the company moved all of its personnel and equipment to Tallulah, Louisiana, at which 

time Mr. Winborn began work on the Louisiana side of the river. Id., at 342. Thereafter, 

Mr. Winborn, a Mississippi resident, was permanently and totally disabled from injuries 

in an accident which occurred while working in Louisiana. Id., at 341. Mr. Winborn 

filed for benefits in Mississippi but was denied by the Commission and the circuit court. 

Id. 

In the R. B. Tyler Co. case, the Supreme Court found that claimant's work in 

Louisiana was to last only as long as it took to complete the work in that state. Id., at 

343-344. Once the work in Louisiana was finished, the employer had no further work for 

the claimant to perform. Id. The Court noted that a stipulation of facts between the 

parties stated that had Mr. Winborn not been injured the employer might have been able 

to find other work for him after the Louisiana job was completed. Id., at 344. The Court, 

however, stated that the possibility that the employer might have found future work for 

Mr. Winborn was "too indefinite and speculative to cause claimant's employment for a 

limited time in Louisiana to be classified as permanent." Id. 
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Donald Ray Stewart submits that his work performance was being assessed by 

Dynamic during the 90-day trial period of employment. Presumably, Dynamic would 

have kept Mr. Stewart on as an employee if it had been pleased with his work during the 

trial period but would have terminated him if it had been displeased. Mr. Stewart submits 

that, had he not been injured, there is no way to know whether he would have completed 

the full 90-day trial period without being terminated for any reason Dynamic saw fit or 

whether he even would have been allowed to continue work after the 90-day trial had 

been completed. As in R. B. Tyler Co., Mr. Stewart submits that it "is too indefinite and 

speculative to cause" his 90-day temporary employment "to be classified as permanent." 

94 So.2d at 344. 

5. The Commission Erred in its Review of the Record. 

Under paragraph No. 4 of the Order, the Commission considered claimant's 

argument that his claim should be reviewed pursuant to the rules set forth for summary 

judgment in M.R.C.P. 56. R. 534-535. The Commission held that this argument was 

misplaced because the Commission had never adopted M.R.C.P. 56. Id. Also, the 

Commission found no error in its review since the motion to dismiss had been filed 

pursuant to Rule 22 of the Procedural Rules of the Commission. R. 535. 

The claimant submits that Procedural Rule 22 does not concern the standards 

pursuant to which the Commission must review motions to dismiss. Rule 22 simply 

speaks to the procedures involved when a motion is filed in the Commission, including 

the filing and service of the motion, obtaining an oral argument on the motion, filing a 

response to the motion, etc. Procedural Rule 22, Rules of the Mississippi Workers' 

Compensation Commission. Donald Ray Stewart asserts on this appeal that the 

Commission's order affirming the order of the Administrative Judge and dismissing this 

claim must be reviewed pursuant to the standards stated hereinabove by Vardaman Dunn. 

Dunn, Mississippi Workmen's Compensation, (3rd ed. 1982) §361 at p. 462-464. 
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In the instant case, Mr. Stewart has alleged factual evidence showing that he was 

hired in Mississippi and received personal injury by accident arising out of and in the 

course of his employment while temporarily employed in Texas. Under the above 

standards as set forth by Dunn for motions to dismiss, all reasonable inferences deducible 

from this evidence must be resolved in Mr. Stewart's favor, the facts tendered by Mr. 

Stewart must be accepted as true and it must be assumed that Mr. Stewart could prove all 

of the facts set forth in his claim. Id. Further, as noted hereinabove, motions to dismiss 

are not favored in compensation law. Id. Instead, the workers' compensation statutes 

assume that a claimant will be allowed a full hearing on the merits and an opportunity to 

fully develop his factual evidence. Id. When the motion to dismiss is reviewed under 

this standard, it is clear that Mr. Stewart's claim was improperly dismissed. The Full 

Commission Order, therefore, must be reversed and this claim must be remanded to the 

Commission for a full hearing on the merits. 

6. The Claimant May Pursue his Claim in both Texas and Mississippi. 

The employer and carrier argued in their motion that they were being subjected to 

undue hardship in having to defend this claim and incur litigation costs in both Texas and 

Mississippi. R. 41. However, even though some initial benefits may have been paid 

under the workers' compensation laws of Texas, Mr. Stewart has the right to also file his 

claim and seek an award in Mississippi. Martin v. L. & A. Contracting Co., 249 Miss. 

441, 162 So. 2d 870 (1964). In the event Mr. Stewart receives an award under the laws 

of Mississippi, the employer and carrier will be entitled to a credit for any money paid 

under Texas law. The Harrison Company v. Norton, 244 Miss. 752, 146 So. 2d 327 

(1962). 

7. The Employer and Carrier's Motion was Filed to Delay this Claim and to 
Cause Hardship and Prejudice to the Claimant. 

The employer and carrier's motion to dismiss was filed to delay the litigation of 
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this claim, and such delay has caused Mr. Stewart to suffer economic hardship and suffer 

a lack of medical treatment. In fact, the delay caused by a motion to dismiss followed by 

a dismissal of the claim is one of the reasons such motions are not favored in workers' 

compensation law. Dunn, Mississippi Workmen's Compensation, §361 at p. 462-464. 

If the employer and carrier are successful in circumventing the application of 

Mississippi law, this claim will be decided solely under Texas law. If that should occur, 

Mr. Stewart will suffer prejudice by being deprived not only of compensation benefits but 

also by being denied proper medical treatment. In this connection, reference is made to 

the Affidavit of Mr. Tim Singley. R. 374-377. Stewart 0000133-0000136. Mr. Singley, 

the attorney for the carrier in the Texas claim, provided the following medical 

information concerning the Texas litigation: A medical doctor identified as Dr. Dropadi 

Kewairamani was appointed as a so-called Designated Doctor in the Texas litigation; Dr. 

Kewairamani gave his opinion that Mr. Stewart reached MMI on November 17, 2014, 

which was only 8 days after the occurrence of the motor vehicle accident; and, Dr. 

Kewairamani further opined that Mr. Stewart's compensable injury was limited to a head 

contusion and did not include a closed head injury, traumatic brain injury, 

ptsd/anxiety/depression, concussion, memory loss, dizziness, vertigo and/or post 

concussion syndrome. Id. 

The physicians located in Mississippi who have examined Mr. Stewart disagree 

completely with the findings and conclusions of Dr. Kewairamani. For example, among 

other conditions, Dr. Howard Katz assessed Mr. Stewart with status post mild traumatic 

brain injury with behavioral and cognitive complaints and posttraumatic migraine 

headaches. R. 470. Stewart 0000229. Dr. Katz further stated as follows: Mr. Stewart 

has not reached MMI and has, in fact, been temporarily totally disabled from the date of 

his accident through the date of Dr. Katz's report; Mr. Stewart is unable to work due to 

his closed head injury; Mr. Stewart's brain injury and impairment and disability are 

causally related to his motor vehicle accident occurring on November 9, 2014; and, 
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additional medical treatment, including physical therapy, is necessary. R. 451. Stewart 

0000210. 

Dr. Mark Webb's assessments include mild neurocognitive disorder due to 

traumatic brain injury with behavioral disturbance and status post closed head injury and 

head pain. R. 474. Stewart 0000233. Dr. Webb additionally stated that Mr. Stewart 

sustained a traumatic brain injury in his work-related accident, is temporarily totally 

disabled, has not reached MMI and must be treated by a psychiatrist over the next 9 to 12 

months before it can be determined whether his condition is permanent in nature. R. 475. 

Stewart 0000234. 

Mr. Stewart submits that he is one of the "needy claimants" referenced by Dunn 

who has suffered hardship caused by the improper dismissal of his claim. Dunn, 

Mississippi Workmen's Compensation, §361 at p. 462-464. Because this claim was 

improperly dismissed, the Order dismissing it must be reversed and the case must be 

remanded for a full hearing on the merits. 

CONCLUSION 

Because Mr. Stewart was hired in Mississippi and was injured while in the course 

and scope of his employment while temporarily employed in Texas, he is entitled to 

compensation under Mississippi law. The Full Commission Order dismissing this claim 

must be reversed and this claim must be remanded to the Commission for a full hearing 

on the merits. 
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