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STATEMENT OF ISSUE 

 Whether the Hinds County Circuit Court’s refusal to sever and transfer claims of medical 

negligence against Baptist Medical Center-Leake, Inc. (“BMC-Leake”) and Mississippi Baptist 

Health System, Inc. (“MBHS”) relating to medical care provided exclusively in Leake County, 

Mississippi, to the Leake County Circuit Court was an abuse of discretion when Mississippi’s 

medical malpractice venue statute, Miss. Code Ann. § 11-11-3(3), mandates that claims of 

negligence against a medical provider be brought only in the county where the alleged act(s) or 

omission(s) occurred. 

STATEMENT OF THE CASE 

i. Nature of the Case 

 

This case involves a question of first impression for this Court.  Namely, whether a plaintiff 

can avoid the mandatory and exclusive provision of the medical malpractice venue statute that 

requires plaintiffs to pursue claims against local physicians and hospitals only where the subject 

care and treatment occurred by joining claims against other health care defendants who provided 

care and treatment in a separate venue.  The language of Miss. Code Ann. § 11-11-3(3) mandates 

that medical provider defendants shall be subject to suit for medical negligence only in the county 

where the alleged act(s) or omission(s) occurred.  To read the statute any other way ignores the 

express purpose of the Mississippi Legislature’s mandatory and exclusive medical malpractice 

venue statute.  Medical providers will be subject to suit in counties with which they have no 

connection, and venue will follow plaintiffs wherever they happen to go for further medical 

treatment or from where their care started.       

Before the passage of comprehensive tort reform in Mississippi in 2004, the general venue 

statute allowed plaintiffs to bring malpractice claims against medical defendants in the county 

where a defendant resided “or in the county where the cause of action may accrue or accrue.”  
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MISS. CODE ANN. § 11-11-3 (2000).  From 2002 to 2004, the Mississippi Legislature passed a 

series of laws that, inter alia, altered Mississippi’s primary venue statute.  House Bill No. 13, one 

of the bills passed by the Legislature and signed into law by the Governor, contained a new, special 

venue provision for actions alleging medical negligence against an in-state medical provider.  As 

originally amended the special venue provision provided that: 

Any action against a licensed physician, . . . hospital or licensed pharmacy, . . . for 

malpractice, negligence, error . . . shall be brought in the county in which the 

alleged act or omission occurred. 

 

MISS. CODE ANN. § 11-11-3(2) (2003), as amended by Laws 2002, 3rd Ex. Sess., Ch. 2, § 1, 

effective January 1, 2003 (approved October 8, 2002) (emphasis added).  This new venue provision 

for claims of negligence against medical providers established a definitive venue against medical 

providers by requiring those claims be brought where the medical treatment was provided (i.e, 

where the alleged act or omission occurred).  Two years later the Legislature strengthened the 

original mandatory medical practice venue language by inserting the word “only” into the text in 

order to emphasize both the mandatory and exclusive nature of the special venue statute.  See 

Laws 2004, 3rd Ex. Sess., Ch. 4, § 1, eff. Sep. 1, 2004 (approved June 16, 2004).  The amended 

version read:         

[A]ny action against a licensed physician, . . . hospital or licensed pharmacy, . . . 

for malpractice, negligence, error, omission, . . . shall be brought only in the county 

in which the alleged act or omission occurred. 

 

MISS. CODE ANN. § 11-11-3(3) (emphasis added).   

A straightforward reading of the plain language of § 11-11-3(3) requires plaintiffs to bring 

claims against medical provider defendants in the county where the alleged negligent act(s) or 

omission(s) occurred.  The fact that a plaintiff may have received medical treatment in more than 

one county from more than one healthcare provider does not, and should not, discount the 

mandatory and exclusive nature of Miss. Code Ann. § 11-11-3(3).   
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ii. Course of Proceedings and Disposition in the Court below 

Plaintiffs/Appellees Sylvia Harkins and Reggie Harkins (collectively 

“Plaintiffs/Appellees”), residents of Leake County, Mississippi, filed their original Complaint on 

August 29, 2014, against multiple medical providers, BMC-Leake,1 MBHS,2 David L. Moody, 

M.D. (“Dr. Moody”), and Madden Medical Clinic, PLLC (“Madden”)3 in Hinds County Circuit 

Court.  C.P. 10, R.E. 10.  Notably absent from the original Complaint was Defendant Mississippi 

Baptist Medical Center, Inc. (“MBMC”), which is the non-profit corporation that actually operates 

the hospital in Jackson, Hinds County, Mississippi, where Sylvia Harkins received treatment.4  

MBMC is the only named Defendant of the five that provided medical care to Sylvia Harkins in 

Hinds County.   

 On January 12, 2015, Plaintiffs/Appellees filed an Amended Complaint alleging claims of 

medical negligence relating to medical treatment Sylvia Harkins received at BMC-Leake in Leake 

County, Mississippi, and medical treatment she received upon transfer from BMC-Leake to 

MBMC in Hinds County, Mississippi.  C.P. 27, R.E. 24 at ¶ 11.  After Plaintiffs/Appellees filed 

suit in the Circuit Court of Hinds County, Dr. Moody and Madden filed a motion to transfer, and 

                                                 
1 BMC-Leake is a non-profit corporation and operates a hospital in Carthage, Leake County, 

Mississippi.  It is a separate and distinct corporate entity from the other Baptist defendants in the suit. 

 
2 Plaintiffs/Appellees named MBHS as a defendant because it is the sole non-profit member of both 

MBMC and BMC-Leake.   

 
3 Plaintiffs/Appellees likely named Madden, a limited liability company, a defendant in this matter 

under a theory of agency since Dr. Moody is a member and is alleged to have acted on its behalf although 

Plaintiffs/Appellees do not state so expressly in their Amended Complaint. 

 
4 Although Plaintiffs/Appellees allege that MBHS does business as “Baptist Medical Center” and 

is the employer and the principal of individuals who allegedly provided negligent care at the hospital located 

at 1225 North State Street in Jackson, Mississippi, official records of the Mississippi State Department of 

Health shows Mississippi Baptist Medical Center holds the license to operate that hospital in Hinds County, 

not Mississippi Baptist Health Systems.  See Mississippi State Department of Health Directory of Health 

Facilities (2016), http://msdh.ms.gov/msdhsite/_static/resources/6747.pdf.  Thus, MBHS did not provide 

any care to Sylvia Harkins.  Rather, Plaintiffs/Appellees seek to impose liability on MBHS for care provided 

by BMC-Leake in Leake County and MBMC in Hinds County.   

http://msdh.ms.gov/msdhsite/_static/resources/6747.pdf
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asserted that the claims against them should be severed and transferred to Leake County Circuit 

Court because their alleged negligent acts and omissions occurred in Leake County, and they 

played no role in the alleged negligent medical care Sylvia Harkins received in Hinds County.  

C.P. 70, R.E. 39.   

BMC-Leake and MBHS followed up with their own motion and also advocated for the 

severance and transfer for the same reasons.5  C.P. 90, R.E. 44.  A hearing on both venue motions 

took place on April 19, 2015, before the Hinds County Circuit Court.  C.P. Vol. 3, p. 5.6  After 

repeated requests from counsel for BMC-Leake and MBHS for a ruling on the venue motions, the 

Circuit Court eventually entered an order on February 26, 2016, denying both motions.  C.P. 256, 

R.E. 47.  That order did not contain the Circuit Court’s reasons for denying transfer of venue.7  Id.   

iii. Statement of the Facts 

According to Plaintiffs’/Appellees’ Amended Complaint, Sylvia Harkins presented to 

BMC-Leake in Carthage, Mississippi, on March 11, 2013, where she complained of pain in her 

right flank.  C.P. 30, R.E. 27 at ¶ 12.  An emergency room physician at BMC-Leake initially treated 

her before she was admitted to the hospital under the care of her local family physician, Dr. David 

Moody.  C.P. 30, R.E. 27 at ¶¶ 14-15.  Following her admission to BMC-Leake, Sylvia Harkins’s 

condition declined and the next day Dr. Moody initiated her transfer by air ambulance to MBMC 

in Jackson, Hinds County, Mississippi, which is a tertiary medical clinic with a greater level of 

                                                 
5 Plaintiffs/Appellees brought claims against MBHS relating to the care Sylvia Harkins received at 

MBMC in Hinds County and the care she received at MBC-Leake in Leake County.  Accordingly, MBHS 

moved to sever and transfer only those claims against MBHS that relate to the treatment Sylvia Harkins 

received at BMC-Leake in Leake County, Mississippi.  However, MBHS is not a proper defendant in either 

venue because it did not operate the hospital in Leake County or Hinds County.   

 
6 Volume three (3) of the official record is not paginated like volumes one (1) and two (2).  

Therefore, Appellants identify the particular portion in the record by the page and volume where it is 

contained. 

 
7 Although its Order did not state the Court’s reasons for denial, through briefing and two hearings 

on the matter, the Circuit Court was apprised fully of the parties’ arguments. 



 

5 

 

available resource. C.P. 32, R.E. 29 at ¶¶ 24-25.  After Sylvia Harkins’s departure from BMC-

Leake by air ambulance, BMC-Leake, Dr. Moody, and Madden played no further role in her 

medical care. 

Upon Sylvia Harkins’s arrival at MBMC, Plaintiffs/Appellees allege that MBMC hospital 

personnel failed to provide adequate treatment of an obstructing right kidney stone and urinary 

tract infection, which allegedly resulted in urosepsis and ischemia in her extremities.  C.P. 33, R.E. 

30 at ¶ 27.  They further allege that the severe ischemia caused her to develop dry gangrene in her 

extremeties, which eventually resulted in the amputation of her hands and feet on April 24, 2013.  

Id.  She remained in the hospital at MBMC until May 10, 2013, almost two (2) months after her 

transfer there.  Id.   

In their Amended Complaint, Plaintiffs/Appellees do not state with particularity the 

individual allegations against each of the medical Defendants.  Instead, they allege generally that 

BMC-Leake hospital personnel (nurses), Dr. Moody and Madden breached the applicable standard 

of care while providing medical care for Sylvia Harkins at BMC-Leake in Leake County, 

Mississippi, while the separate medical provider MBMC allegedly breached the standard of care 

applicable to it while treating Sylvia Harkins at its hospital Hinds County, Mississippi.  C.P. 34-

36, R.E. 31-33 at ¶¶ 31-35.  On May 11, 2016, this Court entered an order staying the trial court 

proceedings until resolution of this appeal and the corresponding appeal of Dr. Moody and 

Madden.      

SUMMARY OF THE ARGUMENT 

Defendants’ forum rights under venue statutes “have long been construed to be valuable 

and substantial, not a mere technicality.”  Gillard v. Great S. Mortgage & Loan Corp., 354 So. 2d 

794, 797 (Miss. 1978).    The mandatory and exclusive medical malpractice venue statute, Miss. 

Code Ann. § 11-11-3(3), subjects medical provider defendants to defend allegations of negligent 
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acts or omissions only in the county where the alleged negligent acts or omissions occurred.  In 

this case, the clear and unambiguous language of the statute dictates that venue is proper for the 

claims against medical defendants MBC-Leake, MBHS, Dr. Moody, and Madden only in Leake 

County, where those alleged negligent acts or omissions occurred.  The Mississippi Legislature’s 

2004 revision of the statute to include the word “only” highlighted the exclusivity of venue in these 

types of actions.  The general principle of “venue for one defendant is good for all” simply does 

not override the Legislature’s intent for exclusive venue.   

The Mississippi Constitution vests the Mississippi Legislature with power to regulate 

venue, and in exercise of this power the Legislature has enacted a statute that utilizes not only the 

mandatory word “shall” language, but also the exclusive word “only.”  It is well settled that matters 

of venue are within the province of the Legislature.  Important policy choices support the 

exclusivity of the medical malpractice venue statutes and the Legislature’s intent in enacting Miss. 

Code Ann. § 11-11-3(3) should not be undercut by creating an exception to such exclusivity by 

allowing Plaintiffs/Appellees to “borrow” venue from one medical defendant and apply it to the 

other. 

Although it may be inconvenient for Plaintiffs/Appellees to pursue separate actions against 

different defendants in multiple fora, the enforcement of defendants’ statutory forum/venue rights 

provided by § 11-11-3(3) mandate it.  When defendants have a right to defend claims against them 

only in a particular forum, the operation of law requires plaintiffs to pursue their claims in multiple 

fora even though the alleged acts or omissions arose out of a continuum of medical care by multiple 

providers in multiple counties.   

The prospect of plaintiff having to pursue different actions in respect of forum rights is 

neither uncommon nor confined to venue rights.  In addition to the enforcement of an exclusive 

venue provision, Plaintiffs/Appellees may be forced to pursue separate actions against defendants 
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in different fora where it is not permissible to pursue claims against all defendants in a single forum 

due to a lack of personal jurisdiction over one or more defendants, or where less than all defendants 

have the benefit of a contractual forum selection provision involving either a particular judicial or 

arbitration forum.  Concerns about judicial economy or “claim-splitting” do not override 

enforcement of defendants’ forum rights in those not uncommon circumstances.  Mississippi 

courts and courts from other jurisdictions repeatedly sever and transfer claims when mandated by 

statute or operation of the law.  Accordingly, this Court should enforce Miss. Code Ann. § 11-11-

3(3)’s express language and require that Plaintiffs’/Appellees’ claims be severed and transferred 

to the respective counties where each alleged act or omission occurred.   

ARGUMENT 

Standard of Review 

 “[A] trial court’s grant or denial of a motion for change of venue” is reviewed under an 

abuse of discretion standard of review.  Laurel Ford Lincoln-Mercury, Inc. v. Blakeney, 81 So. 3d 

1123, 1125 (Miss. 2012).  However, when the venue question before the Court involves a question 

of law, such as the interpretation of a venue statute as in this instance, it is reviewed de novo.  Id. 

(citations omitted).  See Coleman v. State, 947 So. 2d 878, 880 (Miss. 2006) (“The interpretation 

of a statute presents a question of law which we are required to review de novo.”).   

I. LEAKE COUNTY IS THE ONLY PROPER VENUE FOR 

PLAINTIFFS’/APPELLEES’ CLAIMS AGAINST BMC-LEAKE 

AND MBHS RELATING TO THE THEIR ALLEGED NEGLIGENT 

ACT(S) OR OMMISSION(S) IN LEAKE COUNTY. 

 

Miss. Code Ann. § 11-11-3(3) states clearly that “any action against a licensed physician, 

. . . hospital or licensed pharmacy, . . . for malpractice, negligence, error, omission, . . . shall be 

brought only in the county in which the alleged act or omission occurred.  (emphasis added).  Since 

this venue statute contains the word “shall,” it is known colloquially as a mandatory venue statute 

and the “shall” language means that it controls over any other competing statute.  See Crenshaw 
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v. Roman, 942 So. 2d 806, 811 (Miss. 2006).  The Legislature’s addition of the word “only” in 

2004 made the already mandatory and exclusive nature of the statute stronger by punctuating the 

exclusiveness of venue for actions against local physicians and hospitals.  By bringing an action 

in Hinds County based on alleged acts or omissions of physicians and hospital nurses that occurred 

in Leake County, Plaintiffs/Appellees contravene the clear and unambiguous language of Miss. 

Code Ann. § 11-11-3(3).  See Bayer Corp. v. Reed, 932 So. 2d 786, 789 (Miss. 2006) (“When a 

statute is unambiguous it is inappropriate for a court to add or take anything away from it.”). 

Before the Circuit Court, Plaintiffs/Appellees primarily relied upon Mississippi common 

law and Rule 82(c) of the Mississippi Rules of Civil Procedure for the general principle that venue 

that is good as to one defendant is good as to all defendants.  By their logic, their claims against 

the separate health care providers were properly joined in Hinds County, and since Hinds County 

is a proper venue as to MBMC (based upon its alleged negligent acts and omissions in Hinds 

County), Hinds County is a proper venue as to the rest of the medical Defendants.  This position 

has previously been rejected.   

The seminal case on this particular issue of whether Rule 82(c) overrides the mandatory 

and exclusive venue provision of Miss. Code Ann. § 11-11-3(3) is Adams v. Baptist Mem’l Hosp.-

Desoto, Inc., 965 So.2d 652, 656 (Miss. 2007).  In Adams, this Court rejected the idea that joinder 

of another defendant in an action has any effect on the mandatory and exclusive nature of the 

medical malpractice venue statute, Miss. Code Ann. § 11-11-3(3).  Id.  The plaintiffs in Adams 

brought a wrongful death claim against a casino and against a medical provider in Tunica County 

after the decedent fell at the Tunica County casino and subsequently died from her injuries at a 

hospital in Desoto County due to allegedly substandard care.  Id. at 653.  The plaintiff contended 
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that pursuant to Mississippi’s general venue statute8 he could bring suit in the county where the 

casino resided, and Rule 82(c) of the Mississippi Rules of Civil Procedure provided that where 

venue was good for one defendant, it was good for all.9  Id. at 656-67.  According to the plaintiff, 

since venue in Tunica County was good for one defendant (the casino), it was good for the other 

defendant (the hospital).   

The Court rejected the argument that Rule 82(c) allowed the plaintiff’s claims in any 

county other than where the medical care was provided, holding that “[r]egardless of [the non-

medical defendant’s] joinder as a defendant, the only proper venue for a suit against medical 

providers is the county in which the alleged act or omission occurred.”10  Id. at 656 (emphasis 

added).  Although the language of Rule 82(c) supported plaintiff’s contention that venue was 

proper in Tunica County, the Court noted that Rule 82(b) resolved any conflict between Rule 82 

and the malpractice venue statute: “[B]efore applying M.R.C.P. 82(c), one must examine M.R.C.P. 

82(b), which states, ‘Except as provided by this rule, venue of all actions shall be as provided by 

statute.’”  Id. at 657.  Rule 82(c) would not serve as an end-around the mandatory and exclusive 

language in Miss. Code Ann. § 11-11-3(3), and the only proper venue was in Desoto County, 

where the alleged negligent act or omission by the hospital had occurred.  Id. at 658. 

                                                 
8 Mississippi’s general venue statute provides: “Civil actions of which the circuit court has original 

jurisdiction shall be commenced in the county where the defendant resides, or, if a corporation, in the county 

of its principal place of business, or in the county where a substantial alleged act or omission occurred or 

where a substantial event that caused the injury occurred.” Miss. Code Ann. § 11-11-3(1).  The parties in 

Adams did not dispute that the defendant casino resided in Tunica County, Mississippi, where plaintiff 

brought suit and that Tunica County would be a proper venue for plaintiff’s action against the casino under 

the general venue statute if the casino was the sole defendant. 

 
9 Rule 82(c) provides: “Where several claims or parties have been properly joined, the suit may be 

brought in any county in which any one of the claims could properly have been brought.”  MISS. R. CIV. P. 

82(c).   
10 The Court relied in part on the fact that Miss. Code Ann. § 11-11-3(3) had the specific language 

“[n]otwithstanding subsection (1) of this section.”  Adams, 965 So. 2d at 656.  Accordingly, the medical 

malpractice venue statute took precedence over the general venue statute’s language allowing plaintiffs to 

bring suit in the county where the defendant resides. 
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For situations when there are multiple medical providers that “are not found in the same 

county,” similar to the one currently before this Court, the Adams Court directed readers to its 

opinion in Rose v. Bologna, 942 So. 2d 1287 (Miss. 2006).  Rose involved a wrongful death lawsuit 

against two doctors and a medical clinic based upon care they provided to the decedent in three 

separate counties.  Id. at 1287-88.  The decedent first received treatment at a clinic in Bolivar 

County and then received subsequent treatment from one doctor-defendant in Washington County 

and a second doctor-defendant in Grenada County.  Id. at 1288.  In total, she received medical 

treatment for the condition that allegedly resulted in her death in three (3) separate counties.  Id.  

When the decedent’s estate filed suit, it chose Bolivar County, where the medical clinic she first 

visited was located.  Id.  The two doctors sought to sever the plaintiffs’ wrongful death claims 

against them and transfer the claims to the counties where they provided her medical treatment 

(Washington County and Grenada County).  Id.  The trial court granted the doctors’ motions and 

ordered the claims to be severed and transferred.  Id.  The estate appealed and on appeal it 

contended that all defendants were joined properly and that Miss. R. Civ. P. 82(c) allowed them 

to prosecute their suit in any county that would be a proper venue for any of the three medical 

defendants.  Id. at 1289.  

The Court did not address squarely the apparent conflict between the “good for one, good 

for all principle” in Rule 82(c) and the medical malpractice venue statute.  Instead, it ruled that the 

estate’s claims could not be severed and transferred because Miss. Code Ann. § 11-7-13, the 

wrongful death statute, barred bringing multiple wrongful death claims for the same death.  Id. 

(citing Miss. Code Ann. 11-7-13 that “there shall be but one (1) suit for the same death which shall 

ensue for the benefit of all parties concerned”).  It further relied on its prior opinion Long v. 

McKinney, 897 So. 2d 160, 174 (Miss. 2004), where it had held that the claims of all the wrongful 

death plaintiffs must be joined in one suit.  The Court recognized that even though Miss. Code 
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Ann. § 11-11-3(3) required that medical negligence claims be brought only in the county where 

the alleged negligent act(s) or omission(s) occurred, the Legislature had not “considered” the 

wrongful death statute’s one suit requirement “concerning events and multiple defendant doctors” 

when it passed the medical malpractice venue statute in 2004 and the wrongful death statute’s “one 

suit” requirement controlled.11  Id. at 1290.  Accordingly, the Court reversed the trial court’s order 

severing and transferring the estate’s claims and ordered that the lawsuit proceed in Bolivar County 

where the suit was filed initially, an action consistent with the wrongful death “one suit’ 

requirement.  Id.   

Although the Court bypassed any potential conflict between the medical malpractice venue 

statute and Rule 82(c) by relying upon Miss. Code Ann. § 11-7-13’s “one suit” requirement,12 it 

addressed what would have happened if a wrongful death claim was not at issue and there was no 

“one suit” requirement.  The Court explained that in the event there were multiple medical provider 

defendants and no “one suit” requirement, “the trial court might have very well have been correct 

                                                 
11 To the extent there was a conflict between Miss. Code Ann. § 11-7-13, the wrongful death statute, 

and Miss. Code Ann. § 11-11-3(3), the medical malpractice venue statute, the medical malpractice venue 

statute should have controlled because it was a later enacted statute.  Although the Court in Rose made no 

mention of this rule, this Court has held consistently that when there are two conflicting statutes that appear 

to be of the same level of specificity or generality, the more recent statute prevails because it was passed at 

a later time and better reflects the Legislature’s design with respect to a particular subject.  See Parsons v. 

Miss. State Port Auth. at Gulfport, 996 So. 2d 165, 167-68 (Miss. Ct. App. 2008) (“A familiar rule in 

statutory interpretation is that the last expression of the Legislature must prevail over the former.”) (citation 

omitted); Jones v. State, 268 So. 2d 348, 349 (Miss. 1972) (holding that the most recently enacted statute 

prevailed over statute enacted many years prior).  See also Parkerson v. Smith, 817 So. 2d 529, 533 (Miss. 

2002) (“[W]here statutory provisions are in irreconcilable conflict, the more recently enacted statute and 

more specific statute controls over an earlier and more general statute . . . [because] new legislation must 

be presumed to have been enacted in light of earlier enactments.”) (citations omitted); Harvison v. Greene 

County Sherriff Dep’t., 899 So. 2d 922, 925 (Miss. Ct. App. 2005) (holding the same). 

 
12 Although this Court in Rose interpreted the “one suit” requirement in Miss. Code Ann. § 11-7-

13 as preventing the severance and transfer of wrongful death claimants’ claims, this may not be a proper 

interpretation of the statutory text.  As explained in Long v. McKinney, the policy behind the “one suit” 

requirement is aimed at requiring all potential wrongful death plaintiffs to join together their claims in “one 

suit” so that potential defendants do not face multiple claims in multiple venues throughout the state.  

Therefore, Long v. McKinney’s holding should not be read so as to proscribe a severance and transfer of a 

plaintiff’s claims consistent with defendants’ venue rights.   
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in transferring venue.”  Id.  The potential scenario the Court referenced in Rose is exactly the 

scenario present before this Court in the instant appeal.  In the instant appeal, there is no “one suit” 

requirement since Plaintiffs/Appellees have not brought a wrongful death claim.  Thus, Miss. Code 

Ann. § 11-11-3(3)’s mandate operates freely to allow the severance and transfer of 

Plaintiffs’/Appellees’ claims.  The Circuit Court should have severed the claims relating to care 

provided to Sylvia Harkins in Leake County against BMC-Leake, MBHS, Dr. Moody, and Madden 

and transferred them to Leake County under Miss. Code Ann. § 11-11-3(3), which dictates that 

suits alleging medical negligence “shall” be brought “only” in the county where the alleged 

negligent treatment was provided.  Again, the severance and transfer would not have run afoul of 

Miss. Code Ann. § 11-7-13’s “one suit” requirement this Court addressed in Rose, and it would 

have been consistent with an action that the Rose deemed might very well be “correct.”13  Id.  

Absent the statutory “one suit” bar on multiple claims for wrongful death in Miss. Code Ann. § 11-

7-13, this Court should affirm Rose’s language and hold that claims for negligence against medical 

defendants should be tried in the counties where the alleged negligent act or omissions occurred, 

consistent with the clear mandate of Miss. Code Ann. § 11-11-3(3).   

Applying Adams and Rose to the case at bar, the Circuit Court erred by refusing to sever 

and transfer the claims against BMC-Leake and MBHS relating to the alleged negligent acts and 

omissions that occurred in Leake County.  Neither BMC-Leake nor MBHS is alleged to have 

committed any negligent act or omission in Hinds County.  The mandate in Miss. Code Ann. § 11-

                                                 
13 Plaintiffs/Appellees may label the Court’s language in Rose addressing the scenario currently 

before this Court as dicta and not necessary to the Court’s ultimate result.  Even if this Court did deem that 

language dicta, it should not take away from its persuasive effect.  See Smith v. Normand Children 

Diversified Class Trust, 122 So. 3d 1234, 1237 (Miss. 2013) (“Dicta are not within the strict rule of stare 

decisis; but they do show the views entertained by the court at that time[,] are of persuasive force[,] and 

should be followed unless found to be erroneous.”); In re Adoption of D.N.T., 843 So. 2d 690, 714 (Miss. 

2003) (recognizing that even if language from a prior opinion was dicta, its reasoning “should be 

considered”); State v. Berryhill, 703 So. 2d 250, 258 (Miss. 1997) (adopting discussions in prior opinion 

even though they were dicta because “they are dicta of the most persuasive variety”). 
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11-3(3) is clear and the Circuit Court’s refusal to transfer the claims against them to Leake County 

violated the statute.   

II. PRINCIPLES OF STATUORY CONSTRUCTION SUPPORT A 

READING OF MISS. CODE ANN. § 11-11-3(3) THAT MANDATES 

SEVERANCE AND TRANSFER OF PLAINTIFFS’/APPELLEES’ 

CLAIMS. 

 

The express language of Miss. Code Ann. § 11-11-3(3) is unequivocal: “[A]ny action 

against a licensed physician, . . . hospital . . . for malpractice, negligence, error, omission, mistake, 

breach of standard of care or the unauthorized rendering of professional services shall be brought 

only in the county in which the alleged act or omission occurred.”  MISS. CODE ANN. § 11-11-3(3) 

(emphasis added).  The statute is not ambiguous, thus no rules of statutory construction need to be 

considered in reading it.  Mississippians Educating For Smart Justice v. Miss. Dep’t of Corr., 98 

So. 3d 359, 461 (Miss. 2012) (holding that where a statute’s language is plain and unambiguous, 

courts need not apply the rules of statutory construction.). 

However, even if Miss. Code Ann. § 11-11-3(3) was ambiguous,14 the rules of statutory 

construction compel a finding that the Legislature intended to grant defendant local medical 

providers the right to have claims against them tried in the county in which they provided the care.  

The primary consideration in interpreting Miss. Code Ann. § 11-11-3(3) is the Legislature’s intent 

in crafting it, and the best evidence of that intent “is the text of the statute.”  Id. (emphasis added).  

See Clark v. State ex rel. Miss. State Med. Ass’n, 381 So. 2d 1046, 1048 (Miss. 1980) (“The 

primary rule of construction is to ascertain the intent of the legislature from the statute as a whole 

and from the language used therein.”); Parsons v. Miss. State Port Auth. at Gulfport, 996 So. 2d 

                                                 
14 In Miss. Methodist Hosp. & Rehab. Ctr. v. Miss. Div. of Medicaid, 21 So. 3d 600, 607 (Miss. 

2009), the Court stated that it “will not engage in statutory interpretation if a statute is plain and 

unambiguous.” (citation omitted).  Statutory interpretation is appropriate, however, if the statute is 

ambiguous or “silent on a specific issue.”  Id.  “In either case, the ultimate goal of the Court is to discern 

the legislative intent.”  Id. (citation omitted). 
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165, 169 (Miss. Ct. App. 2008) (“[O]ur supreme court has stated the best evidence of the 

Legislature’s intent is the actual text of the statutes.”).  The use of the word “only” in Miss. Code 

Ann. § 11-11-3(3) is particularly important because the definition of the word “only” is no doubt 

“clear and definite.”  The word “only” is defined as “solely, exclusively.”  See MERRIAM-WEBSTER 

DICTIONARY, 2016, https://merriam-webster.com.  In statutory interpretation “words which have 

a clear and definite meaning at common law should be given that meaning when used in a statute.”  

Whelan v. Johnston, 6 So. 2d 300, 303 (1942).  The mandate in Miss. Code Ann. § 11-11-3(3) 

should not “give way” to a procedural rule in instances where there are multiple alleged acts or 

omissions by separate medical providers.   

Although the text of the statute is the best evidence of the legislative intent, “the Court may 

also look to the statute’s historical background, purpose, and objectives.”  Miss. Methodist Hosp. 

and Rehab. Center, 21 So. 3d at 608.  “The history of events during the process of enactment, from 

its introduction in the legislature to its final validation, has generally been the first extrinsic aid . . 

. in attempting to construe an ambiguous act.”  Bend Estates, LLC v. Humphreys County Bd. of 

Supervisors, 166 So. 3d 494, 497 (Miss. 2013) (citation omitted).  As discussed supra, the special 

medical malpractice venue statute was a concentrated effort by the Mississippi Legislature to 

ensure claims against medical providers were brought only in the county where the medical 

provider treated the plaintiff.  The change in the bill from its initial passage, see Laws 2002, 3rd 

Ex. Sess., Ch. 2, § 1, effective January 1, 2003 (approved October 8, 2002), to the inclusion of the 

word “only” in its second version, evidences the Legislature’s concern that the statute’s mandate 

be enhanced to make clear that venue of an action against a local medical provider was proper only 

(solely, exclusively) in the place where the defendant medical provider provided the care.  See 

Laws 2004, 3rd Ex. Sess., Ch. 4, § 1, eff. Sep. 1, 2004 (approved June 16, 2004). 
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There are valid policy rationales behind the Legislature’s decision to enact the mandatory 

and exclusive medical malpractice venue statute.  The same policy rationale behind the Mississippi 

Tort Claims Act venue statute supports the specific medical malpractice venue statute because, 

much like government officials, doctors and nurses provide an important public service to their 

communities, especially in less populous areas like Leake County, Mississippi.  See Wayne 

General Hosp. v. Hayes, 868 So. 2d 997, 1004 (Miss. 2004) (noting that “[i]n defending suits 

against counties, the officers might be taken out of the county or called away from their public 

duties and the public interest would suffer in many cases by reason of their absence from the duties 

while attending court in other places than at the county site”).  The mandatory and exclusive 

medical malpractice venue statute allows physicians, nurses, and other hospital personnel to 

defend themselves in venues where their practice or hospital is located.  This ensures physicians, 

nurses, and other hospital personnel do not have to travel to other locations for extended period of 

time to put on a defense.   

Furthermore, although Mississippi moved away from the locality rule and adopted a 

national standard of care for physicians, this Court has acknowledged that local considerations still 

have a place in determining whether a medical provider has breached its standard of care under 

Mississippi law.  Hall v. Hilburn, 466 So. 2d 856, 871-72 (Miss. 1985) (holding that “[t]he content 

of the duty of care” in such cases “may be informed by local medical custom” and that 

“[c]onformity with a local medical custom may be one factor suggesting that a physician has 

fulfilled his obligation of care”).  Additionally, there is a resources based component to a medical 

provider’s duty of care because there are sometimes “differences in facilities, equipment, etc” 

depending on where the plaintiff was treated.  Id.  Juries derived from the same populations the 

particular medical provider defendant serves are best suited to understand potential differences in 
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resources among the differing medical providers.15  This Court should ensure consistent 

application of a venue statute that is meant to provide medical practitioners in the State of 

Mississippi the valuable right of venue certainty in malpractice lawsuits.   

There should be no doubts regarding the intent of the Legislature.  They intended for 

plaintiffs to try claims of medical negligence in the respective counties where the care took place, 

without exception.  See Zurich Am. Inc. Co. v. Goodwin, 920 So. 2d 427, 437 (Miss. 2006) (“Every 

piece of legislation enacted by the Legislature is a reflection of the public policy of Mississippi.”).  

This Court has noted that “[i]n construing statutes, not only the language but the purpose and 

policy which the Legislature has in view must be considered, and the Court in construing will give 

effect to such purpose and policy, though the interpretation may go beyond the letter of the law.”  

Evans v. Boyle Flying Serv., Inc., 680 So. 2d 821, 825 (Miss. 1996) (internal quotation marks and 

citation omitted).  Constructions of that sort “will be justified which evidently embraces the 

meaning and carries out the object of the law . . . “  Id.  See McMullen v. State, 63 So. 2d 856, 861 

(Miss. 1996) (“[T]he chief desire of the courts is to reach the real intention of the Legislature, and 

knowing this to adopt that interpretation which will meet the real meaning . . .”).  Policy choices 

and value determinations are “committed for resolution to the Legislature according to our 

Constitution.”  Legislature of State v. Shipman, 170 So. 3d 1211, 1225 (Miss. 2015) (Randolph, 

J., concurring) (citing MISS. CONST. art 1, § 1; art. 4, § 69). 

                                                 
15 In this particular case, Sylvia Harkins’s transfer to MBMC in Hinds County was based, in part, 

upon the fact that MBMC had more resources available to treat Sylvia Harkins’s complicated medical 

conditions.  See Hall, 466 So. 2d at 872 (“Major differences exist between the tools the physician has to 

work within rural Mississippi as contrasted with our more urban areas. Generally speaking, the most 

comprehensive availability of sophisticated medical facilities and equipment in this state may be found in 

Jackson.”).  Although Hall was decided in 1985, this same fact holds true today.  See c.f. Boyd v. Lynch, 

493 So. 2d 1315 (Miss. 1986) (the standard of care applicable to a local rural medical practitioner and 

hospital are necessarily tied to knowledge of the resources available locally). 
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Under Plaintiffs’/Appellees’ interpretation of Miss. Code Ann. § 11-11-3(3) medical 

malpractice actions “shall be brought only in the county in which the alleged act or omission 

occurred” except in certain circumstances (i.e., where two or more medical defendants provided 

treatment in two or more counties).  In other words, Plaintiffs/Appellees want to create an 

exception to the statute where none exists.  Obviously, this would mean that not all medical 

malpractice actions are brought only in the county in which the alleged act or omission occurred.  

This is not what the Legislature intended.  “[T]his Court cannot omit or add to the plain meaning 

of the statute or presume that the legislature failed to state something other than what was plainly 

stated.”  City of Houston v. Tri-Lakes, Ltd., 681 So. 2d 104, 107 (Miss. 1996).  The Legislature did 

not intend for the statute to apply only in situations where medical care was provided in a single 

county.  Such a result is illogical and one should not attribute this result to a simple mistake or 

oversight on the part of the Legislature.  See His Way Homes, Inc. v. Miss. Gaming Comm’n, 733 

So. 2d 764, 769 (Miss. 1999) (“Presumptions are indulged against … inadvertent omissions or 

oversights.”); Seward v. Dogan, 21 So. 2d 292, 294 (Miss. 1945) (“Unless it is unavoidable and 

clearly manifest, courts must not impute inadvertence to the Legislature ….”).    

The meaning of Miss. Code Ann. § 11-11-3(3) does not change simply because its text 

references “action” and “county” in the singular form.  Miss. Code Ann. § 1-3-33 provides that 

when construing a statute “[w]ords used in the singular number only, either as descriptive or 

persons or things, shall extend to and embrace the plural number; and words used in the plural 

number shall extend to and embrace the singular number, except where a contrary intention is 

manifest.”  In this instance, Miss. Code Ann. § 11-11-3(3) should be read to require that “any 

action[s] against a licensed physician . . . hospital . . . for malpractice, negligence, . . . shall be 

brought in the count[ies] in which the alleged act[s] or omission[s] occurred.”  (emphasis added).  

Section 1-3-33 is to be read in pari materia with later statutes unless the Legislature has 
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“manifestly express[ed] a contrary intention.”  Miss. Dep’t of Transp. v. Allred, 928 So. 2d 152, 

155 (Miss. 2006).  Section 11-11-3(3) applies equally regardless of where there is a single cause 

of action or where there are causes of action, such as in the instant appeal.   

The rules of statutory construction support a reading of the statute consistent with the one 

advanced by BMC-Leake and MBHS.  Contrary to Plaintiffs’/Appellees’ judicial economy 

arguments, the intent of the Legislature is clear.  It intended for claims of medical malpractice to 

be tried only in the county where the care was provided and the manifestation of this intent in Miss. 

Code Ann. § 11-11-3(3) is without exception.  This Court should honor the Legislature’s intent in 

the statute’s passage.  See Clark v. Louisville & N.R. Co., 130 So. 302, 307 (Miss. 1930) (holding 

that a state “has the right to fix venue of actions according to its conception of what is necessary 

to best administer justice in its courts” and that it “may fix venue of actions according to its 

judgment of convenience, justice, etc.”).  Venue has a “well established” and important purpose 

to defendants.16  Accordingly, Plaintiffs’/Appellees’ claims relating to the medical care provided 

to Sylvia Harkins in Leake County should be severed and transferred from Hinds County to Leake 

County, consistent with the plain language of, and legislative intent behind, Miss. Code Ann. § 11-

11-3(3).   

III. THE MANDATORY AND EXCLUSIVE LANGUAGE OF THE 

MEDICAL MALPRACTICE VENUE STAUTE CONTROLS OVER 

THE GOOD FOR ONE GOOD FOR ALL PRINCIPLE.  

 

The Circuit Court presumably relied upon the proposition that in suits involving multiple 

defendants where venue is good as to one defendant, it is good as to all defendants.  This principle 

is found in Mississippi common law and Miss. R. Civ. P. 82(c), and has served as a procedural 

vehicle for joining claims against multiple defendants in one county.  See Blackledge v. Scott, 530 

                                                 
16 This Court “regard[s] venue a right as valuable to the defendant as the plaintiff.”  Flight Line v. 

Tanksley, 608 So. 2d 1149, 1155 (Miss. 1992).  Venue is a “valuable right provided by law.”  Crosby v. 

Robertson, 137 So. 2d 916, 918 (Miss. 1962).   
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So. 2d 1363, 1365 (Miss. 1988).  Indeed, this was the basis for Plaintiffs/Appellees bringing suit 

in Hinds County; their position is that Hinds County is a proper venue for their claims against 

MBMC and, thus, a proper venue for their claims against the remaining medical Defendants even 

though none of their alleged acts or omissions occurred in Hinds County.  However, court 

promulgated rules of procedure cannot extend venue beyond that provided for in the legislatively 

enacted venue statutes.  Rather, the rules must be construed consistently with the statutes.   

Indeed, this Court has rejected the “good for one, good for all” principle when a venue 

provision with the mandatory language “shall” is at issue.  See Capital City Ins. Co. v. G.B. 

“Boots” Smith Co., 889 So. 2d 505, 516 (Miss. 2004).  This Court explained in Capital City that 

where there is a defendant subject to a mandatory venue statute, the addition of other defendants 

not subject to that mandatory venue statute does not change the fact that there is “only” one proper 

venue for the defendant subject to the mandatory venue statute.  Id. at 516-17.  Although in this 

case there are multiple defendants subject to the same mandatory venue statute, it does not change 

the fact that there is “only” one proper venue with respect to each defendant.17  Id. at 516 (holding 

that resident defendant was subject to mandatory venue statute and non-resident defendant’s 

inclusion did not change the only proper venue).   

There is no conflict between Miss. R. Civ. P. 82(c) and Miss. Code Ann. § 11-11-3(3) 

because Rule 82(b) specifically states that “[e]xcept as provided by this rule, venue of all actions 

shall be provided by statute.”  See Adams, 965 So.2d at 657 (explaining that Miss. R. Civ. P. 82(b) 

provides that Rule 82 gives way to venue statutes to the contrary).  Should this Court have any 

                                                 
17 Prior to the passage of Miss. Code Ann. § 11-11-3(3), plaintiffs often joined multiple physicians 

in single actions in mass tort pharmaceutical cases.  Multiple physicians from different venues who may 

have prescribed certain drugs were compelled to defend themselves in venues where they had no connection 

simply because of the “good for one good for all” principle.  It was this very sort of forum-shopping 

mischief that the Legislature intended to address with its venue legislation.  See Janssen Pharmaceutical, 

Inc. v. Armond, 866 So. 2d 1092 (Miss. 2004). 
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doubt on the subject, it must apply the rule of constitutional avoidance.  This Court consistently 

follows the principle that procedural rules should be interpreted so as to avoid unnecessary 

constitutional issues.  See Clark v. State ex rel. Miss. State Med Ass’n, 381 So. 2d 1046, 1048 

(Miss. 1980).  An ambiguity in a statute will not be resolved in a manner that requires the resolution 

of a constitutional question.  A permissible construction that makes it unnecessary to address the 

constitutional issue is preferred.   

Assuming arguendo there was a conflict, this Court has held repeatedly that it defers to 

venue statutes passed by the Legislature when deciding questions regarding venue.  See Canadian 

Nat./Ill. Cent. R. Co. v. Smith, 926 So. 2d 839, 845-46 (Miss. 2006) (citing MISS. R. CIV. P. 82).  

Under the Mississippi Constitution, exclusive power to regulate venue is vested in the Legislature.  

MISS. CONST. art 4, § 90(c) (changes of venue “shall be provided by general laws only”).  

Mississippi courts possess “[t]he inherent power . . . to promulgate procedural rules” and this 

power “emanates from the fundamental constitutional concept of the separation of powers and the 

vesting of judicial powers in the courts.”  Newell v. State, 308 So. 2d 71, 76 (Miss. 1976).  This 

Court recognizes that “the procedural requirements for establishing proper venue are ultimately 

[its] responsibility[,]” however, “thus far [it has] deferred all such questions to the Legislature, and 

[it] ha[s] adopted the venue statutes as controlling law.”18  Smith, 926 So. 2d 839, 845-46.  Simply 

put, Mississippi courts have engaged in a regular pattern and practice of deferring venue questions 

to the Legislature’s prerogative.19   

                                                 
18 Not only has this Court deferred to the Legislature on matters of venue with respect to the 

Mississippi Rules of Civil Procedure, but it has done so with respect to its Rules of Appellate Procedure as 

well.  See McMillan v. Puckett, 678 So. 2d 652, 656 (Miss. 1996) (“In promulgating our Mississippi Rules 

of Appellate Procedure, this Court . . . has yielded to the legislature’s (sic) prerogative in matters of venue, 

allowing it to create a level playing field for both plaintiffs and defendants without encouraging forum 

shopping.”). 

 
19 The same principle applies to the common law origination of the “good for one, good for all” 

principle.  The statute applies and the common law only applies if the venue statute is silent.  See Clark v. 
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In Austin v. Wells, 919 So. 2d 961, 964 (Miss. 2006), this Court discussed this concept: 

“The procedure for determining venue in Mississippi is well-defined.  Moreover, Miss. R. Civ. P. 

82(b) provides that ‘[e]xcept as provided by this rule, venue of all actions shall be as provided by 

statute.’ Stated differently, the Mississippi Rules of Civil Procedure generally defer to legislative 

instruction for the purposes of determining venue.”  In other decisions, this Court and the 

Mississippi Court of Appeals has affirmed this rationale.  See Salts v. Gulf Nat. Life Ins. Co., 742 

So. 2d 371, 374 (Miss. 1999) (acknowledging that under established Mississippi law “venue is a 

function of statute”); Office of Governor Div. of Medicaid v. Johnson, 950 So. 2d 1033, 1034 

(Miss. Ct. App. 2006) (“Venue for all cases is governed by statute.”). 

Courts in other jurisdictions have examined the interaction between the procedural “good 

for one, good for all” rule and a mandatory and exclusive statute and held that matters of venue 

were within their respective state legislature’s authority and that mandatory and exclusive venue 

statutes required plaintiffs to bring suit in more than one venue.  The Supreme Court of Arkansas 

held so in Clark v. Johnson Reg’l Med. Center, 362 S.W.3d 311, 317-18 (Ark. 2010), where it held 

that “venue [was] a matter that lies within the province of the General Assembly” and that the 

General Assembly’s statutory mandate that medical injury suits be brought in the counties where 

the alleged act(s) or omission(s) occurred was not affected by Arkansas Rules of Civil Procedure.  

The Tennessee Court of Appeals held similarly in Mills v. Wong, 39 S.W.3d 188, 190 (Tenn. Ct. 

App. 2000), where it refused to allow the plaintiff to bring suit against a doctor who was one of 

four medical providers named as a defendant in the plaintiff’s suit in Shelby County Circuit Court.  

The court held that because Shelby County was not a proper venue for that particular doctor 

defendant under Tennessee’s medical malpractice venue statute, the plaintiff’s claims against the 

                                                 
Luvel Dairy Prods., Inc., 731 So. 2d 1098, 1106 (Miss. 1998) (holding that this Court “has applied the 

common law in a couple of cases when the venue statutes were silent”). 
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doctor in Shelby County were dismissed.  Id. at 190.  Importantly, Rule 20 of the Tennessee Rules 

of Civil Procedure, which allowed joinder of claims arising out of the same transaction, 

occurrence, or series of transactions or occurrences, did not change the fact that Shelby County 

was an improper venue with respect to the doctor because the procedural rule could not “cure what 

would otherwise be an improper venue.”  Id. at 190, n. 4.   

In the past Mississippi courts have been unwilling to utilize procedural rules to sidestep a 

clear venue mandate.  Accordingly, the procedural “good for one, good for all” principle does not 

overcome Miss. Code Ann. § 11-11-3(3)’s clear instruction that claims against medical providers 

alleging medical negligence be brought only in the county where the alleged act or omission 

occurred.  

IV. SEVERANCE AND TRANSFER OF PLAINTIFFS’/APPELLEES’ 

CLAIMS IS NOT AN UNWONTED RESULT. 

 

Before the Circuit Court, Plaintiffs/Appellees contended that severance and transfer of the 

claims against the Leake County medical defendants would result in a waste of judicial resources 

and risk inconsistent rulings of law on the same issues and inconsistent verdicts.  If severance is 

deemed an unpalatable result, it is something the Legislature, not the Court, should address.  See 

5K Farms, Inc. v. Miss. Dep’t of Revenue, 94 So. 3d 221, 227 (Miss. 2012) (holding that 

Mississippi courts do not “substitute their judgment for that of the Legislature as to the wisdom 

and policy of [an] act and must enforce it” if it is constitutional); Rose, 942 So. 2d at 1290 (“This 

Court is ever mindful of our duty or authority not to legislate.”).   

Nevertheless, this result is not an extraordinary one.  Plaintiffs often try claims against 

multiple defendants in separate forums, be it jurisdictions or venues, even where the claims of 

negligence arise from a single occurrence or serious of related occurrences.  For example, where 

a plaintiff has bound himself to an enforceable contract with a forum selection clause as to some, 

but not all, of the defendants, he may be required to file suit in two separate venues and/or 
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jurisdictions.  See In re Rolls Royce Corp., 775 F.3d 671, 673 (5th Cir. 2014) (claims against one 

of the defendants in Louisiana federal court severed and transferred to Indiana federal court); 1-

Stop Fin. Serv. Ctrs. of Am., LLC v. Astonish Results, LLC, No. A-13-CA-961-SS, 2014 WL 

279669, at *10 (W.D. Tex. Jan. 23, 2014) (severing plaintiff’s claims against two separate 

defendants and transferring one set of claims to Rhode Island and the other to Minnesota consistent 

with forum selection clauses).   

This also occurs in situations where even though a plaintiff’s claims arise from a single act 

or occurrence, the forum is unable to retain personal jurisdiction over one or more of the 

defendants.  In these cases, a court must dismiss claims against that defendant for lack of personal 

jurisdiction, and if the plaintiff wishes to pursue that claim, they must bring a separate suit in 

another court.20  See Applewhite v. Metro Aviation, Inc., et al., 875 F.2d 491, 499 (5th Cir. 1989) 

(affirming dismissal of suit against non-resident defendant where district court lacked personal 

jurisdiction over that defendant); Hanback v. GGNSC Southhaven, LLC, No. 3:13-CV-00288-

MPM-SAA, 2014 WL 3530613, at *1, *7-8 (N.D. Miss. July 15, 2014) (dismissing multiple 

corporate defendants for lack of personal jurisdiction even though current venue was proper as to 

at least one defendant).  See also City of Cherokee, Alabama v. Parsons, 944 So. 2d 886, 890-91 

(Miss. 2006) (dismissing two individual defendants for lack of personal jurisdiction with Alabama 

being the likely proper forum for the dismissed defendants).   

                                                 
20 Other cases illustrate the necessity of separate suits in separate fora after a court dismissed one 

or more defendants for lack of personal jurisdiction.  See Williams v. Liberty Mut. Fire Ins. Co., 187 So. 3d 

166 (Miss. Ct. App. 2015) (driver dismissed for lack of personal jurisdiction but insurer remained in 

Mississippi suit); Morris v. Medley, No. 1:10cv389-LG-RHW, 2011 WL 745783, at *1 (S.D. Miss. Feb. 

24, 2011) (Alabama defendant dismissed for lack of personal jurisdiction leaving Mississippi resident as 

only defendant); Mason v. Cassady, No. 1:09cv156-LG-JMR, 2011 WL 1930704, at *1 (S.D. Miss. May 

17, 2011) (dismissing certain defendants for lack of personal jurisdiction and leaving others in Mississippi 

suit); Bufkin v. Thermage, Inc., No. 3:08CV465TSL-JCS, 2009 WL 114780, at *1 (S.D. Miss. Jan. 16, 

2009) (dismissing non-resident doctor leaving claim against medical device manufacturer in Mississippi 

lawsuit). 
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Decisions from other jurisdictions highlight that this occurs in the healthcare context as 

well.  This leaves a plaintiff to pursue claims for damages in two different jurisdictions for the 

alleged negligent acts or omissions of multiple medical providers because the state he chose to 

bring his claims in cannot retain personal jurisdiction over one or more out-of-state medical 

provider defendants.  See Mendel v. Williams, 53 A.3d 810, 814-15 (Pa. Super Ct. 2012) (court 

lacked personal jurisdiction over New Jersey medical providers in case where Pennsylvania 

medical providers, over whom the court did have personal jurisdiction, were also named as 

defendants); Zavala v. El Paso County Hosp. Dist., 172 P. 3d 173, 176-77 (N.M. Ct. App. 2007) 

(affirming dismissal of two Texas doctors from suit for lack of personal jurisdiction in suit brought 

where resident doctor and resident hospital were also named defendants); Lindley v. Midwest 

Pulmonary Consultants, P.C., 55 S.W.3d 906, 914 (Mo. Ct. App. 2001) (dismissal of Kansas 

doctor upheld for lack of personal jurisdiction leaving the doctor’s employer, a Missouri 

corporation, as the sole defendant remaining in the suit). 

The case Mullen v. Bell Helicopter Textron, Inc., 144 F. Supp. 3d 884 (S.D. Miss. 2015), 

is a perfect example of the operation of law requiring a plaintiff to bring suits in multiple fora 

because of a personal jurisdiction problem.  In Mullen, a federal district court dismissed claims 

against a helicopter lessor arising from a helicopter crash that took place in Stone County, 

Mississippi.  Id. at 890.  The district court held that it lacked personal jurisdiction over the lessor, 

a Georgia limited liability company with its principal place of business in Georgia.  Id. at 886. 

Accordingly, to pursue claims against the helicopter lessor the plaintiff would have to file a 

separate lawsuit in another forum while his claims against the helicopter operator remained in a 

Mississippi federal court.  Id.  The same would be necessary for another defendant, Rolls-Royce 

Corporation (the manufacturer of the allegedly defective helicopter engine), which the district 

court previously dismissed from the Mississippi litigation for lack of personal jurisdiction.  See 
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Mullen v. Bell Helicopter Textron, Inc., 136 F. Supp. 3d 740, 744-45 (S.D. Miss. 2015).  With 

Rolls-Royce incorporated in Delaware and its principal place of business in Indiana, the Mullen 

plaintiff likely would need to bring suits in three separate venues/jurisdictions in order to prosecute 

his claims against the helicopter operator, helicopter lessor, and engine manufacturer.21   

Requiring more than one action in multiple fora even though claims may arise from 

common facts or related circumstances also takes place in the arbitration agreement context where 

at least one defendant, but not all defendants have an enforceable arbitration agreement.  In 

EquiFirst Corp. v. Jackson, 920 So. 2d 458 (Miss. 2006), a couple brought claims against two 

separate financial institutions for mortgage related tort claims in Leflore County Circuit Court.  

The couple had signed an arbitration agreement with one of the financial institutions, EquiFirst 

Corp., but not the other.  Id. at 459-60.  EquiFirst filed a motion to compel arbitration of the claims 

against it, but the trial court denied it.  Id. at 460.  On appeal, the Court held that the arbitration 

agreement the couple entered into with EquiFirst was enforceable and reversed the judgment of 

the trial court.  Id. at 465.  The Court’s holding meant that the couple would have to pursue its 

claims against EquiFirst in arbitration, while its ongoing suit against the separate financial 

institution related to the same mortgage transaction continued in Leflore County Circuit Court.  Id.  

A similar situation arose in Lemon Drop Props., LLC v. Pass Marianne, LLC, 73 So. 3d 1131, 

1133-34 (Miss. 2011), where the plaintiff home buyer sued the property developer, builder, and 

associated realty company in Harrison County Circuit Court requesting, inter alia, recession from 

                                                 
21 Procedurally, a similar scenario to the instant appeal was present in Troupe v. McAuley, 955 So. 

2d 848, 850 (Miss. 2007), where this Court reviewed a directed verdict in a medical malpractice case against 

medical defendants in Lee County.  According to the plaintiff’s allegations, he had received negligent 

medical treatment from a doctor and hospital in Lee County and from Mississippi Methodist Rehabilitation 

Center (“MMRC”) in Hinds County.  Id.  The doctor and hospital from Lee County filed a motion to sever 

and change venue with the trial court and the trial court granted it, requiring that the plaintiff try his claims 

against MMRC in Hinds County Circuit Court and his claims against the Lee County medical defendants 

in Lee County Circuit Court.  Id. at 851.  Although this may have inconvenienced the plaintiff, it was not 

an extraordinary result.  
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a preconstruction sales and purchase agreement, which contained an arbitration clause.  Two of 

the defendants, the property developer and the associated realty company, sought to enforce the 

arbitration provision in the agreement.  Id. at 1134.  The trial court granted the two defendants’ 

motions to compel arbitration, however, on appeal this Court reversed in part, holding that the 

developer defendant had waived its right to compel arbitration, but affirmed the trial court’s order 

compelling arbitration with respect to the plaintiff’s claims against the realty company defendant.  

Id. at 1137-38.  The effect of the Court’s holding severed the plaintiff’s claims, leaving it to pursue 

its claims against the developer and builder defendants in Harrison County Circuit Court and its 

claims against the realty company in an arbitration forum.  Id. at 1138. 

Severance of claims due to arbitration agreements is required often in the healthcare 

context as well.  In these situations some, but not all, of the healthcare providers may be entitled 

to arbitration of the claims against them by a plaintiff, and the plaintiff’s claims continue on in two 

different fora even though the alleged negligent acts or omissions are part of the same transaction 

or occurrence generally.  This situation occurred in Miller v. Cotter, 863 N.E.2d 537, 540 (Mass. 

2007), where the Massachusetts Supreme Court held that the trial court should have granted a 

skilled nursing facility’s motion to compel arbitration because it contained no unconscionable 

terms.  The nursing facility and a physician were the named defendants in a wrongful death action 

brought by the deceased’s estate, however, only the nursing facility, not the physician, was a party 

to the arbitration agreement.  Id.  Accordingly, the court’s ruling meant that the estate would have 

to maintain two separate actions by prosecuting its claims its claims against the nursing facility in 

arbitration and its claims against the physician in a court of law.  Id. at 549.   

A similar situation arose in MacPherson v. Magee Mem’l Hosp. for Convalescence, 128 

A.3d 1209, 1212-13 (Pa. 2015), where the Pennsylvania Supreme Court upheld enforcement of an 

arbitration agreement for an estate’s wrongful death claim against a nursing home, even though a 
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separate hospital was also a named defendant in the lawsuit.  Again, the estate’s claims would be 

severed and they would have to carry on two suits in two different fora.  The decisions by the 

Massachusetts and Pennsylvania Supreme Courts are only two examples of an occurrence that is 

not out of the ordinary.  See Garrison v. Superior Court, 132 Cal. App. 4th 253, 256-57 (Cal. Ct. 

App. 2005) (wrongful death beneficiaries required to arbitrate claims against nursing facility even 

though two separate defendants, a retirement center and a hospital, were not parties to the 

arbitration agreement); Ruiz v. Podolsky, 237 P.3d 584, 586 (Cal. 2010) (arbitration agreement 

between patient and orthopedic surgeon enforceable even though other healthcare providers were 

named defendants in wrongful death action); Moore ex. rel Moore v. Woman to Woman Obstetrics 

& Gynecology, L.L.C., No. L-1558-09, 2013 WL 4080947, at *1, *8 (N.J. Super. Ct. App. Div. 

Aug. 14, 2013) (plaintiff’s claims against one of two doctor defendants in medical malpractice 

action subject to binding arbitration agreement); Harrison v. Winchester Place Nursing, 996 

N.E.2d 1001, 1003-04 (Ohio Ct. App. 2013) (plaintiff sued nursing home, physician, and health 

clinic, however, only plaintiff’s claims against nursing home subject to arbitration).  Simply put, 

in certain situations severance and transfer is mandated even though it will inconvenience or 

hardship plaintiffs.  Such equitable concerns cannot suffice to disregard situations where severance 

and transfer to enforce exclusive forum rights is mandated by law. 

Before the Circuit Court, Plaintiffs/Appellees also suggested that separate trials would 

prevent the jury from apportioning fault among joint tortfeasors.  Contrary to that assertion, juries 

routinely apportion fault to an individual or entity regardless of whether that individual or entity 

is a party to the suit.  See Coho Res., Inc. v. Chapman, 913 So. 2d 899, 912-13 (Miss. 2005) 

(holding that trial court erred by preventing jury from apportioning fault to absent defendant); 

Mack Trucks v. Tackett, 841 So. 2d 1107, 1113 (Miss. 2003) (allowing allocation of fault to 

employer even though employer was immune); Estate of Hunter v. Gen. Motors Corp., 729 So. 2d 
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1264, 1273 (Miss. 1999) (holding that Miss. Code Ann. § 85-5-7 not only allows, but “requires 

that the fault of all participants to the occurrence, including any absent tortfeasors, must be 

considered in the apportionment of fault”).  Specifically, should this Court sever and transfer 

claims against the Leake County medical Defendants to Leake County, a jury will be able to 

apportion fault to MBMC for Sylvia Harkins’ injuries even though the Jackson, Mississippi, based 

hospital is not a party to the Leake County lawsuit.  To the extent Plaintiffs/Appellees raise 

concerns that they will be unfairly exposed to potential inconsistent apportionments of fault by the 

two separate juries, such concerns are unwarranted because the parties will be able to put on 

virtually identical proof in the two cases and such proof will be heard by two rational juries. 

Finally, Plaintiffs/Appellees suggest their claims against the separate medical defendants 

could not be “split” and tried in different venues since this would be a violation of the rule against 

“claim-splitting.”  Claim splitting derives from the doctrine of res judicata and occurs when “a 

judgment is rendered, whether in favor of the plaintiff or the defendant, [which] precludes the 

plaintiff from thereafter maintaining an action upon the original cause of action.”  Harrison v. 

Chandler-Simpson Ins., Inc., 891 So. 2d 224, 233 (Miss. 2005) (internal quotation marks and 

citation omitted).  The prohibition on claim splitting is a defense designed to protect a defendant 

from duplicative litigation over the same set of facts and it occurs only where a verdict in any of 

the suits would serve as res judicata with respect to the other suits.22  Channel v. Loyacono, 954 

So. 2d 415, 424 (Miss. 2007) (emphasis added).  Importantly, in the instant action, a decision on 

the claims relating to the Leake County care would not serve as res judicata to any claims relating 

                                                 
22 Because the prohibition against claim splitting is meant to protect defendants, it is subject to 

waiver if the defendants either fail to raise it or choose to waive it.  See Harrison, 891 So. 2d at 233 

(defendant may consent to the splitting of a plaintiff’s cause of action).  Even if the doctrine of claim 

splitting was applicable in this case, each of the medical defendants, including MBMC who was not a party 

to either of the venue motions, would consent to “splitting.”   
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to the Hinds County care.  This is not a situation where the claims splitting doctrine applies.  For 

the doctrine to be invoked, “four identities [must be] present: (1) identity of the subject matter of 

the action; (2) identity of the cause of action; (3) identity of the parties to the cause of action; and 

(4) identity of the quality or character of a person against whom a claim is made.”  Id. (emphasis 

added).   

Here, the second identity is not present since the actions would involve totally different 

defendants, the Leake County Defendants in one suit and the Hinds County Defendants in another 

suit.  See Channel, 954 So. 2d at 425 (denying defendant’s res judicata defense since they were 

not a defendant in the prior suit); Smith, 122 So. 3d at 1238 (reversing trial court’s dismissal of 

plaintiff’s claim for claim splitting because the suit had been brought against a different defendant 

than the ones in plaintiff’s prior lawsuit).  See also Carpenter v. Kenneth Thompson Builder, Inc., 

186 So. 3d 820, 824 (Miss. 2014) (the rule against claim splitting applies “when a plaintiff attempts 

to bring a duplicative action involving claims arising from a single body of operative facts against 

the same defendants).  Likewise, the third identity is not present since there are separate factual 

allegations of negligence for Sylvia Harkins’s treatment in Leake County and for her treatment in 

Hinds County.  Obviously, Plaintiffs/Appellees contend that all of the medical Defendants were 

negligent, but the specific allegations of fact supporting their claims of negligence differ depending 

on the defendant involved.  The only allegation common to all of the defendants is Sylvia Harkins’s 

alleged damages.   

Each of these issues Plaintiffs/Appellees raised before the Circuit Court regarding 

severance and transfer pursuant to Miss. Code Ann. § 11-11-3(3) are based on the idea that 

severance and transfer would inconvenience them and burden their ability to prosecute their 

claims.  However, time and time again Mississippi courts have severed and transferred claims 

when severance and transfer is mandated by statute.  Accordingly, this Court should enforce Miss. 
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Code Ann. § 11-11-3(3)’s express language and require that Plaintiffs/Appellees try their claims 

only in the respective county where each alleged act or omission occurred.   

CONCLUSION 

For the reasons stated herein, this Court should hold that the Circuit Court of Hinds County 

abused its discretion by refusing to sever and transfer Plaintiffs’/Appellees’ claims of medical 

negligence in Leake County pursuant to Miss. Code § 11-11-3(3).  Accordingly, the Court should 

reverse the order of the Circuit Court and order that Plaintiffs/Appellees’ claims derivative of the 

alleged negligent acts or omissions in Leake County be transferred to Leake County Circuit Court. 

This the 17th day of January, 2017. 
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