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STATEMENT REGARDING ORAL ARGUMENT 

The undisputed facts and all evidence related to the Full Commission's decision are 

clearly supported and set forth in the record and the legal principles underlying that decision are 

firmly established. Accordingly, Appellees waive oral argument regarding the present appeal. 
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STATEMENT OF THE ISSUE 

I. The Mississippi Workers' Compensation Commission's Order dismissing this claim 

for lack of jurisdiction is supported by the substantial evidence and cannot be 

reversed on appeal. 



STATEMENT OF ASSIGNMENT 

This appeal does not present any issue that must be decided by the Supreme Court 

pursuant to Rule 16(b) or 16(d) of the Mississippi Rules of Appellate Procedure and this case has 

been assigned to the Mississippi Court of Appeals. 
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STATEMENT OF THE CASE 

This is a Texas workers' compensation claim involving a claimant who was hired in 

Texas, regularly employed in Texas and injured in Texas. Dalton Ray Stewart (hereinafter 

"claimant") was involved in a roll-over motor vehicle accident in the State of Texas when he 

entered a curve while speeding on November 9, 2014, while working for Dynamic. [R. at 271). 

The claimant had a prior stint of employment with Dynamic from 2012 through 2013, but had 

reapplied and was rehired by Dynamic on October 7, 2014 at Dynamic's Charlotte, Texas 

location. [R. at 252, 250, 254-255, 268-269]. In determining that Mississippi does not have 

jurisdiction over this claim the Commission considered all evidence available concerning the 

claimant's employment with Dynamic, including considerable evidence demonstrating when and 

where the claimant was hired, where the claimant was regularly employed and where the 

accident occurred. [R. at 530-535]. 

An affidavit was introduced from Lisa McDow, the office manager for Dynamic at its 

Texas location, who attested the claimant presented to the Charlotte, Texas office on October 6, 

2014, at which time they began processing his pre-employment paperwork. [R. at 254-255]. 

Prior to being hired by Dynamic in Charlotte, Texas, the claimant was required to submit to a 

pre-employment drug test. A specimen was collected from the claimant by DISA South Texas 

Service Center in Pleasanton, Texas. [R. at 256]. Pre-employment paperwork, including 

claimant's agreement to his initial rate of pay, Employment Eligibility Verification, safety rules, 

personal protective equipment sheet and Health and Safety Indoctrination Verification of 

Policies were signed off on by Lisa McDow in Charlotte, Texas on October 7, 2014. [ R. at 257-

267]. 
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Chad Fullilove's testimony was admitted via affidavit. [R. at 268-269]. He is the 

Operations Manager for Dynamic's Texas location and attested that claimant was hired to work 

in Texas in October 2014 as a driver for the company. Chad knew the claimant because he 

previously worked with him in Texas in 2012-2013 during the claimant's first stint of 

employment with Dynamic out of Pearsall, Texas. After the claimant contacted Chad regarding 

re-employment with Dynamic, Chad ultimately advised the claimant that he was eligible for re

hire in Texas and could present to the Charlotte, Texas office to complete his pre-employment 

paperwork, drug testing and background check. Chad recalled that the claimant arrived at the 

Charlotte, Texas office and stayed in the on-site housing while his employment paperwork was 

being processed. Once his employment paperwork was completed and he was hired, he began his 

employment driving for Dynamic solely within the State of Texas. [R. at 268-269]. 

Following the accident, the claimant received medical treatment at Midland Memorial 

Hospital in Midland, Texas prior to returning to his residence in Mississippi. [R. at 271]. He then 

pursued a workers' compensation claim against the Employer/Carrier herein in the State of 

Texas. [R. at 283]. In his Texas claim for compensation, the pleading requests information 

regarding whether the claimant was "[h]ired or recruited in Texas" to which the claimant 

checked "Yes". [R. at 283]. This claim is still pending before the Texas Department of 

Insurance, Division of Workers' Compensation and has been assigned DWC# 15180656-SA. [R. 

at 283-296]. However, when the claimant became dissatisfied with the opinions of the designated 

doctor in the Texas litigation [R. 292-294], he asserted a workers' compensation claim for 

benefits in Mississippi. [R. at 1-3]. 

The claimant filed a Petition to Controvert with the Mississippi Workers' Compensation 

Commission on May 12, 2016, alleging he sustained an injury in an accident in Texas and 
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requesting benefits be paid pursuant to the Mississippi Workers' Compensation Act. [R. at 1-3]. 

Following discovery, the Employer/Carrier filed a Motion to Dismiss the claim for lack of 

jurisdiction within Mississippi pursuant to Commission Procedural Rule 22. [R. at 33-90]. The 

Honorable Judge Best held a telephonic hearing, as allowed by Procedural Rule 22 on November 

4, 2016, and finding that Mississippi lacked jurisdiction over the claim, he issued an Order 

dismissing the claim on November 7, 2016. [R. at 154]. The claimant appealed this Order to the 

Full Commission. [R. at 156-157]. 

Because no documents were admitted into evidence at the underlying hearing, the 

Claimant filed a Motion to Admit Additional Evidence attaching thereto and seeking to have 

admitted "all documents produced by the parties during the litigation of this cause" to be 

"considered by the Full Commission in deciding this appeal." [R. at 237]. The documents 

attached to the Motion totaled 236 pages of discovery, documents, affidavits and other 

documents relevant to the jurisdictional determination. [R. at 240-476]. The Full Commission 

granted the Claimant's motion to admit this evidence, evaluated all of the evidence, considered 

oral arguments presented by the parties and affirmed the Order to the Administrative Judge, 

dismissing claimant's Petition to Controvert in Mississippi for lack of jurisdiction. [R. at 535]. 
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SUMMARY OF THE ARGUMENT 

The law is clear that Mississippi has no jurisdiction over a claim for workers' 

compensation benefits if the "hiring is done outside of Mississippi for work performed in a 

foreign state in which the injury occurs, and this is so [ even it] the employer is a Mississippi 

corporation and the employee resides [in Mississippi]." L & A Construction v. McCJ,aren, 198 

So.2d 240 (Miss. 1967). In this case, the claimant does not meet any of the legal requirements 

necessary to establish jurisdiction. The substantial evidence supported the Full Commission's 

finding that the claimant was not hired in Mississippi, was not regularly employed for the 

employer in Mississippi and was not injured in Mississippi. 

No underlying facts relevant to a jurisdictional determination of this matter are in dispute. 

And despite the claimant's attempts to muddy the water with irrelevant facts and medical 

records, misstatement of the standard of review applicable to the Commission's decision, failed 

efforts to distinguish factually identical case law and misunderstanding of the Commission's 

procedural rules governing dismissal of claims pursuant to motion procedure, this matter can be 

very simply stated. The claimant was not hired in Mississippi, was not regularly employed in 

Mississippi and did not receive an injury in Mississippi. Further, although this Court need not 

even reach this determination, the claimant was not temporarily employed outside of the State of 

Mississippi. 
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ARGUMENT 

I. Standard of Review. 

The deferential standard of review is well-established regarding the review in a workers' 

compensation appeal. A decision by the Commission is afforded great deference and "[fjacts 

determined by the Commission may not be disturbed on appeal. .. when those facts are supported 

by substantial credible evidence." Langford v. Soutl,/and Trucking, LLC, 30 So.3d 1266, 1275 

(Miss. Ct. App. 2010). This Court applies the "arbitrary and capricious" stand of review to 

questions of fact and, even if this Court as the fact-finder would have reached the opposite 

conclusion, the Commission can only be reversed when its factual findings are found to be 

unsupported by the substantial evidence or found to be arbitrary and capricious. Id. 

Substantial evidence has been defined as "such relevant evidence as reasonable minds 

might accept as adequate to support a conclusion." Id. (quoting Delta CMI v. Speck, 586 So.2d 

768, 773 (Miss. 1991)). Further, this Court will not disturb the Commission's application of the 

law unless it is found to be clearly erroneous. Langford at 1275. 

II. Substantial Credible Evidence Supported the Finding that the Claimant was hired 
in Texas. 

The facts leading up to the Claimant's rehire at Dynamic are not in dispute. As the 

evidence demonstrates and the Commission acknowledged the claimant had multiple electronic 

and telephonic communications with Chad Fullilove regarding his availability for rehire while in 

Mississippi. The electronic communications are documented in screenshots of Facebook 

Messaging, which show the back and forth communication between the claimant and Chad 

Fullilove which began with the claimant messaging Chad "Hey Chad do you need a steering 

wheel holder? I know one give me a call 601-466-3409." [R. at 123]. Chad missed the hint that 
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the claimant was offering himself up for consideration of rehire, but the claimant immediately 

clarified his interest and Chad advised he would call the claimant. [R. at 123]. 

Over the next few days the claimant and Chad exchanged a series of messages back and 

forth which ended on October 5, 2014, with Chad advising the claimant to call him. [R. at 126]. 

The next day, the clamant traveled to Charlotte, Texas at which time he presented his application 

for employment with Dynamic to Lisa McDow who personally accepted and processed his pre

employment paperwork. [R. at 254]. As required by federal law as a prerequisite to employment, 

a urine sample was collected from the claimant on this same date, October 6, 2014, at DISA 

South Texas Service Center in Pleasanton, Texas. [R. at 256]. The purpose of the urine drug 

screen is noted on the report to be for "pre-employment" purposes. [R. at 256]. The urine sample 

was analyzed and the results were released the following day, on October 7, 2014. [R. at 256]. 

After receiving the clear pre-employment drug test, Lisa McDow signed off on the claimant's 

employment paperwork and claimant's hire date was documented as October 7, 2014. [R. at 

250]. All pre-employment paperwork, the pre-employment drug screen and process of hiring the 

claimant took place in Charlotte, Texas between October 6, 2014 and October 7, 2014. [R. at 

254-255, 268-269 and 256-267]. 

A. Mississippi Case Law Regarding TelepJ,onic or Otl,er Pre-Hire Communication 
Across State Lines is Not Distinguisl,able and Supports tl,e Commission's Finding 
tl,at tl,e Claimant was Not Hired in Mississippi. 

Despite the claimant's efforts to attempt to distinguish prior Commission Orders directly 

on point, Pl,elps v. Builders Transport, Inc. 2000 WL 1930224 (Dec. 13, 2000) and Stewart v. 

Advertising Network Solutions 2014 WL 266102 (Jan. 10, 2014) both clearly addressed this 

same issue, namely that telephone calls placed by a claimant in Mississippi followed by a 
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contract of employment entered into in another state does not result in the claimant being "hired 

in Mississippi. 

In Stewart, the Mississippi Workers' Compensation Commission reviewed an 

Administrative Judge's Order finding that the Mississippi Workers' Compensation Commission 

lacked jurisdiction over the claim. 2014 WL 266102 (January 10, 2014). There, the claimant, a 

Mississippi resident, was injured while working for Advertising Network Solutions in Louisiana. 

It was undisputed that the claimant had made telephone contact with a representative of 

Advertising Network Solutions in Louisiana from her home in Mississippi. However, like in this 

case, the claimant was instructed to present to New Orleans, Louisiana to complete her 

employment paperwork. The Administrative Judge found, and this Commission agreed, that the 

claimant was not hired within Mississippi for the purpose of establishing jurisdiction. This 

Commission noted that even though the claimant was a resident of Mississippi and had 

established phone contact with the Louisiana employer via telephone, the employer was a 

Louisiana corporation, the claimant signed an employment contract in Louisiana, all work took 

place in Louisiana and the claimant was injured in Louisiana. The claimant's residence within 

Mississippi was noted to not be sufficient to meet the jurisdictional requirements of Miss. Code 

Ann. § 71-3-109 and the Commission concluded that Mississippi did not have jurisdiction over 

the claim. 

Likewise, in Pl,e/ps, a Mississippi resident called a potential employer in Alabama 

"through a toll free number she obtained from the commercial driving school she attended." 

2014 WL 266102. The employer furnished the claimant with a bus ticket to Cuba, Alabama 

where she completed her paper work and other pre-employment requirements. As such, it was 

determined that the claimant was not hired within Mississippi. As the Commission stated in 
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Stewart, "a telephone call placed by the Claimant while in Mississippi and followed by a written 

employment contract in another state does not result in the Claimant being hired in Mississippi 

for the purposes of Ann.§ 71-3-109." 

Because the claimant has no case law to support his position, he attempts to distinguish 

the facts of Stewart and Pl,elps as "markedly different" from the facts of this case. It appears that 

he considers this marked difference to be the fact that after he initially reached out to Fullilove 

about re-employment, he claims to have later been "actively pursued" by Chad Fullilove because 

Fullilove followed back up with him regarding his interest in re-employment with Dynamic. 

Despite claimant's attempts to complicate the facts surrounding his hiring in an effort to 

distinguish the applicable case law, the facts are what they are, and Stewart and PJ,e/ps are 

directly on point. 

In Stewart, the Commission found that Mississippi lacked jurisdiction over the claim 

based on the following uncontested facts: (1) the claimant was a Mississippi resident; (2) the 

employer was a Louisiana company; (3) the claimant signed an employment contract in 

Louisiana; (4) all of the claimant's work took place in Louisiana; (5) the claimant was injured in 

Louisiana; and (6) the claimant initially made contact with the employer via telephone while in 

Mississippi. Here, the uncontested facts are as follows: (1) the claimant is a Mississippi resident; 

(2) the employer is a Louisiana company; (3) the claimant signed an employment contract in 

Texas; (4) all of the claimant's work took place in Texas; (5) the claimant was injured in Texas; 

(6) the claimant initially made contact with the employer via Facebook while in Mississippi. The 

only real difference between the facts of Stewart and the facts of this case are that the claimant's 

initial contact to the employer was via Facebook and not via telephone. 
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Further, although recognizing that the facts may have been slightly different with regard 

to the state of hire analysis, the Commission in the Stewart matter found the facts to be "very 

similar,, to a case previously decided, Pl,e/ps v. Builders Transport, Inc. Again, in Pl,elps the 

initial contact was made in Mississippi by the claimant to an Alabama employer. In the Pl,e/ps 

case, the Alabama employer even went so far as to furnish the claimant a bus ticket to come to 

Alabama to complete her pre-employment paperwork. Surely this process required additional 

communications between the employer and claimant. It was not assumed by the Commission in 

the Pl,elps matter that because the Alabama employer went so far as to furnish a bus ticket for 

the claimant that she was "hired,, in Mississippi because the employer surely intended to hire her 

by supplying her a bus ticket. In fact, in P/1e/ps, the Commission stated "it is equally clear that 

she was not hired here.,, Id. at 3. Accepting the claimanfs argument that he must have been hired 

in Mississippi because he would not have traveled to Texas if he did not assume he had been 

hired would be equivalent to assuming in the P/1elps case that the claimant was hired in 

Mississippi because the employer paid for her travel to Alabama. 

An employer's intent to hire is not sufficient to establish Mississippi jurisdiction. 

Mississippi law requires the claimant be hired in Mississippi, and pre-hire communication 

between a Mississippi resident and out-of-state employer does not rise to the level of being hired 

in Mississippi. The claimant's attempts to distinguish the Stewart and Pl,elps matters, which are 

nearly directly on point with the facts of this case with regard to the state of hire, fall short of 

convincing. 
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B. Jol,nson v. Swift Transportation Co., Inc., tl,e Only Case Cited by tJ,e Claimant to 
Attempt to Support His Claim T/1at He Was Hired in Mississippi, is Not a Case tJ,at 
A11a/yzed State of Hire. 

In further attempts to convince this Court that the case law supports his position that the 

claimant was hired in Mississippi, he cites to the Full Commission Order of Jolmson v. Swift 

Tra11sportation Co., Inc., 2005 WL 864816 (Mar. 15, 2005), stating that this is the case that is 

most factually similar to the case at bar and should be utilized in determining the claimant's state 

of hire. However, Jolmson did not analyze or make any factual determination as to where the 

claimant was hired, and the Commission's decision to apply Mississippi jurisdiction hinged on 

the finding that the claimant was found to be temporarily employed outside of Mississippi. The 

Commission specially found that the claimant was "regularly employed" in Mississippi which 

met the prerequisite for the application of extraterritorial jurisdiction, prior to its finding that the 

claimant was "an employee who was temporarily out of the state of Mississippi when injured, 

but was otherwise working in the state of Mississippi." Id. at 2. The Commission did not at all 

analyze where the claimant was hired, but only recognized there was a factual dispute as to 

where the claimant was hired. Id. The Commission did not need to solve this factual dispute 

since it found the claimant was regularly employed in Mississippi. 

Otherwise, the Jolmson decision addressed the "home base" analysis so often found in 

trucker cases, which clearly establishes that when a trucker houses his truck at his Mississippi 

residence and returns there after each haul to await his next assignment, Mississippi is 

considered his "home base" and any travel outside of Mississippi is considered to be 

"temporary." Id. The claimant's reliance on Jol,nso11 is misplaced and any argument that the 

Commission found Mississippi jurisdiction based on the claimant's state of hire is inaccurate. In 

truck driving cases, Mississippi courts often find that an employee is regularly employed in the 
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State of Mississippi and only temporarily absent from the state when a driver keeps his truck at 

his home in Mississippi and returns and departs in his employer's truck from his residence in 

Mississippi on each interstate trip. See e.g. Burnl,am Van Service v. Dependents of Moore, 164 

So.2d 733 (Miss. 1964) (jurisdiction established primarily because the claimant signed his 

contract of employment in Mississippi but also because he kept the truck that he leased from his 

employer at his home in Gulfport, Mississippi). Therefore, claimant's statement that "[t]he only 

real difference between the facts of Jo/,nson and the facts of the instant case is that Mr. Johnson 

drove the company truck to his home in Mississippi after completing a work assignment" 

downplays the significance of keeping a company truck at ones residence in Mississippi, and 

moreover, has nothing to do with an analysis as to the state of hire. 

III. The Commission's Finding that the Claimant was not Temporarily Employed in 
Texas is Supported by the Substantial Evidence. 

An analysis of whether the claimant was temporarily employed outside of the State of 

Mississippi so as to bring the claim within Mississippi's jurisdiction first requires a finding that 

the claimant was either hired or regularly employed in Mississippi. Miss. Code Ann. § 71-3-109 

(1) states: 

If an employee who has been hired or is regularly employed in this state 

receives personal injury by accident arising out of an in the course of employment 

while temporarily employed outside of this state, he ... shall be entitled to 

compensation according to the law of this state. Miss. Code Ann. § 71-3-109 

( emphasis added). 

The claimant focuses on the "90-Day Trial Employment Agreement" in which the claimant 

initialed his understanding of Dynamic's policy that if the claimant was terminated for cause or 
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voluntarily left employment within a certain period of time he would be responsible for paying 

back Dynamic for the cost of his pre-employment drug and alcohol screening and any initial 

medical testing. [R. at 264). 

Although extensive argument is set forth by the claimant attempting to show he was only 

on a temporary assignment with Dynamic and efforts made to distinguish case law cited by the 

Commission, this Court should note that before even getting to an analysis of whether the 

claimant was considered to be temporarily or permanently employed in Texas, the statue first 

requires a finding that the claimant was hired in Mississippi or regularly employed in 

Mississippi. To ignore that prerequisite would be like ignoring the requirement that the accident 

be one that arose out of and in the course of employment prior to analyzing whether the 

employment outside of the state was temporary or permanent. 

As analyzed extensively above and correctly determined by the Commission, the 

claimant was not hired in Mississippi. And if a claimant is not hired in Mississippi, then regular 

employment with the employer within Mississippi is essential to recovery of workers' 

compensation benefits in Mississippi. Here, the claimant was not regularly employed in 

Mississippi. In fact, he did not work for the employer at all in Mississippi, as he admitted in his 

responses to Request for Admissions. There, the claimant responded as follows: 

REQUEST FOR ADMISSION NO. 9: Admit that during your employment with Dynamic 

Environmental Services in 2014, you drove a truck owned by Dynamic only within the state of 

Texas. If denied, specifically explain your denial. 

RESPONSE: Admit. (R. at 417). 

In the McCJ,aren matter, the Mississippi Supreme Court affirmed an Administrative 

Judge's finding and Full Commission affirmation that Mississippi did not have jurisdiction over 
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a claim wherein the claimant was hired in Tennessee, performed all of his work in Tennessee and 

was injured in Tennessee. 198 So.2d 240 (1967). There, the court noted that the claimant was a 

resident of Mississippi and the employer was a company domiciled in Mississippi with offices in 

Hattiesburg, where it processed records and payroll. The claimant, however, was taken from 

Grenada County, Mississippi to Brownsville, Tennessee where he began working with the 

employer's concrete and bridge crew on a job site in Brownsville, Tennessee, and this is where 

he was injured. 

The Court noted that the claimant "was not hired, was not regularly employed in this 

State (in fact, did no work here), and did not receive his injury in this state." Id. at 243. The 

Court found that the Mississippi Workers' Compensation Commission did not have jurisdiction 

over the claim and reinstated the Commission's Order dismissing the claim. 

And, as stated above Mississippi cases involving truckers who bring or keep their 

employer's trucks at their Mississippi residence address a "home base" or "base of operation" 

rule, wherein jurisdiction can be established due to a finding that the claimant is merely 

temporarily working outside of Mississippi traveling to and from their Mississippi "base of 

operation" delivering loads. See Burnl,am Van Service, 164 So.2d 733 (Miss. 1964). In 

BurnJ,am Van Service, since the claimant operated under lease for interstate business, returned 

to his home in Mississippi after every interstate trip and began each trip from his home in 

Mississippi, the court found he was temporarily absent from the state only for the period of time 

required to transport the goods to their destination. 

Here, the claimant admits that at no time was he permitted to bring a Dynamic 

Environmental Services owned truck to his home in Mississippi. [R. at 416]. The claimant's 

"base of operation" while working for Dynamic was not in Mississippi, it was in Texas. The 
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claimant was required to present to Charlotte, Texas where the truck he would drive was kept. 

[R. at 273-274]. It was from Dynamic's office in Charlotte, Texas that the claimant would begin 

his trip and the claimant did not drive his truck outside of the State of Texas. [R. at 273-274]. In 

fact, like in McCl,aren, the claimant "did no work" for Dynamic in the State of Mississippi. As 

such, it cannot be said that the claimant was regularly employed by Dynamic in Mississippi. 

Since the claimant was not hired or regularly employed in Mississippi, this Court does 

not even need to address the claimant's assertion that he was temporarily employed in Texas due 

to the 90-Day Trial Employment Agreement. However, the Commission correctly determined 

that the claimant's employment with Dynamic was for permanent employment, since it was 

clearly for a period of "indefinite duration." In fact, the claimant had a prior stint of employment 

with Dynamic which lasted for over a year and there is no evidence that this stint of claimant's 

employment with Dynamic was intended to be "for a limited time only." [R. at 251]. 

IV. Miss. Rule Civ. Pro. 56 Has Not Been Adopted by the Commission and the Standard 
of Review Requested by the Claimant Under that Civil Rule Cannot be Applied in 
this Workers' Compensation Matter. 

The claimant Rule 56 of the Mississippi Rules of Civil Procedure as the standare dof 

review of a motion to dismiss and contends this ruel is applicable in this workers' compensation 

matter. He takes particular issue with the fact that his claim was dismissed pursuant to the 

procedural process adopted in Commission Procedural Rule 22 and the fact that he was "not 

allowed a full hearing on the merits and an opportunity to fully develop his factual evidence." 

First, the claimant did not object to the Motion to Dismiss based on lack of jurisdiction. 

He did not make any objection as to the prematurity of the Motion or any arguments that he now 

asserts regarding the alleged procedural error in proceeding with a determination of jurisdiction 

on a Motion to Dismiss pursuant to Commission Procedural Rule 22. As such, these objections 
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or arguments could not be considered by the Administrative Judge and Full Commission. 

Instead, the claimant filed an opposition to the Motion to Dismiss attaching his own evidence, 

fully participated in the telephonic hearing on the Motion, did not raise any objection as to 

prematurity on appeal to the Full Commission and in fact, admitted during oral arguments before 

the Full Commission that all evidence necessary for determination of jurisdiction were before the 

Commission. Only now does he raise these arguments and objections, and even though they have 

no merit, they have been waived and cannot be considered by this Court on appeal. Fowler v. 

White, 85 So.3d 287,292 (Miss. 2012). 

Further, he is requesting this Court apply Miss. Rule of Civ. Pro. 56 to this workers' 

compensation matter. As this Court is well aware, the Legislature in its creation of the 

Mississippi Workers' Compensation Commission bestowed upon the Commission all "powers 

and duties necessary for effecting the purposes" of the workers' compensation act, including "the 

power to adopt rules and regulations." Miss. Code Ann. § 71-3-85 (2000). In that regard, the 

Commission has both General and Procedural Rules which govern the handling of workers' 

compensation claim and it is stated that "[t]hese rules shall be in effect and shall apply to all 

claims or matters pending before the Commission as of the effective date of the Rules, and to all 

matters or claims thereafter filed." Commission General Rule 1.2. No rules from the Mississippi 

Rules of Civil Procedure have been adopted by the Commission, other than the adoption of Rules 

26-37 relating to depositions and discovery. Commission Procedural Rule 2.8. 

And, as the Commission correctly pointed out in its Order, the standards applicable to 

summary judgment pursuant to Miss. Rule Civ. Pro. 56(c) are not applicable and "the 

Mississippi Workers' Compensation Commission has not adopted Miss. Rule Civ. Pro. 56(c). [R. 

at 535]. This claimant is asking this Court to mandate the Mississippi Workers' Compensation 
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Commission adopt a rule of civil procedure which it has specifically stated it has not adopted and 

in clear violation of the power granted to the Commission by the Legislature pursuant to Miss. 

Code Ann.§ 71-3-85. 

The Commission correctly noted that the Employer/Carrier followed proper procedure in 

this claim pursuant to Commission Procedural Rule 22 by presenting their motion to the 

Administrative Judge. [R. at 535]. Commission Procedural Rule 22 provides directive for the 

filing of prehearing motions, and provides a specific requirement for a"nondispositive motion" to 

be accompanied by a proposed order. Conversely, dispositive motions are allowed and are not 

required to be accompanied by a proposed order. And, as the Commission stated, the claimant 

filed his Response to the motion and the parties proceeded forward to allow the Administrative 

Judge to decide the issue of proper jurisdiction. [R. at 535]. 

The claimant seeks a reversal of the Commission's decision and a remand for a full 

hearing on the merits arguing that the Commission should have resolved all evidence in his 

favor, assumed all facts tendered by him to be true and assumed he could prove all of the facts 

set forth in his claim as required by Rule 56( c) of the Mississippi Rules of Civil Procedure. Not 

only is this rule not applicable (as explained above), but the Mississippi Workers' Compensation 

Act requires that the Act be "fairly and impartially construed and applied according to the law 

and the evidence in the record, and, notwithstanding any common law or case law to the 

contrary, this chapter shall not be presumed to favor one party over another and shall not 

be liberally construed in order to fulfill any beneficent purpose." Miss. Code Ann. § 71-3-

1(1) (2012) (emphasis added). 
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Claimanfs attempts to have this Court reverse the findings of the Commission based on a 

civil rule of procedure not adompted by the Commission should not be considered for the 

reasons stated above. 

V. Claimant's Allegation of Employer/Carrier's Intent to Delay and Cause Hardship to 
the Claimant Has No Basis. 

Lastly, the claimant asserts that the Employer/Carrier filed this Motion to Dismiss to 

"delay this claim and to cause hardship and prejudice to the claimant." On the contrary, the 

Employer/Carrier utilized the proper procedural rules established by the Commission to prevent 

delay, waste of time and the unnecessary cost of defending two claims pending simultaneously 

by the claimant in both Texas and Mississippi. And, while the Employer/Carrier does not dispute 

that two states can have concurrent jurisdiction over a claim, such a finding would require that 

jurisdiction can be established in the first place. Here, it cannot. 

Moreover, the claimant sets forth wholly irrelevant medical information concerning his 

claim to garner the sympathy of this Court by pointing to the injustice of the Texas Workers' 

Compensation system and perceived unfair medical opinions from the Designated Doctor. It 

should be noted that the claimant's Texas workers' compensation is in ongoing litigation and 

neither perceived injustices regarding another state's workers' compensation system nor 

disagreements between doctors in different states are grounds for a finding of jurisdiction in 

Mississippi when the law does not otherwise provide for those jurisdictional grounds. 

CONCLUSION 

The Commission's Order is clearly supported by substantial credible evidence. It is clear 

from the record and the evidence entered that the claimant was hired in Texas on October 7, 

2014, after he presented to Dynamic's Charlotte, Texas office and completed his pre-
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employment paperwork and drug screen. The Commission considered the communications that 

took place between the claimant and Chad Fullilove while the claimant was in Mississippi and 

determined that these communications did not amount to the claimant being hired in Mississippi. 

Further, the claimant was clearly not regularly employed in Mississippi. Admittedly, the 

claimant did no work for Dynamic within the State of Mississippi and at no time did he bring a 

Dynamic truck home to his Mississippi residence. Since the claimant was neither hired nor 

regularly employed in Mississippi, this Court need not even address claimant's argument that he 

was temporarily employed outside of the State of Mississippi. However, the Commission's 

determination that the claimant's job with Dynamic was permanent in nature is supported by the 

substantial evidence. 

Additionally, this Court should not apply an incorrect legal standard by analyzing the 

Commission's decision with a rule of civil procedure the Commission has not adopted as 

suggested by the claimant. The Commission recognized that the Employer/Carrier followed 

proper procedure pursuant to Procedural Rule 22 by filing a Motion to Dismiss this claim due to 

lack of jurisdiction. Moreover, the claimant did not object to prematurity or the utilization of this 

procedure in his opposition to the motion or in his appeal to the Full Commission and, as a result, 

that argument is procedurally barred. 

Lastly, the claimant's suggestion the Employer/Carrier filed this Motion to Dismiss to 

somehow delay these proceedings or cause hardship to the claimant has no basis. To the 

contrary, the Employer/Carrier utilized the motion procedure allowable by the Commission to 

obtain a decision regarding jurisdiction over this claim while avoiding considerable unnecessary 

cost and Commission time. All evidence and testimony via affidavits relevant to the 

jurisdictional issue was submitted to and considered by the Commission. Certainly, a full hearing 

20 



on the merits requiring expert medical testimony and discovery related to the development of 

irrelevant issues regarding permanent disability, return to work and loss of wage earning capacity 

is completely unnecessary for a preliminary determination as to whether Mississippi even has 

jurisdiction to hear this claim. 

Because the claimant's arguments lack merit and because the substantial credible 

evidence supports the Full Commission's Order, it should be AFFIRMED. 

Respectfully submitted, this the 18th day of July 2017. 

DYNAMIC ENVIORNMENTAL SERVICES, LLC 
AND HDI-GERLING AMERICA INSURANCE 

By: TAYLOR, WELLONS, POLITZ & DUHE, APLC 

s/ Jill R. Miller 
Jill R. Miller (MS Bar # 102228) 
Email: jmiller@twpdlaw.com 
8550 United Plaza Boulevard, Suite 101 
Baton Rouge, LA 70809 
Telephone: (225) 387-9888 
Fax: (225) 387-9886 
M. Madison Taylor (MS#I03943 
Email: mtaylor@twpdlaw.com 
100 Webster Circle, Suite 104 
Madison, MS 39110 
Telephone: (769) 300-2988 

Fax: (769) 300-2145 
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