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IN THE SUPREME COURT OF MISSISSIPPI

SHERWOOD BROWN, Petitioner

versus No. 2012-DR-00203-SCT

STATE OF MISSISSIPPI, Respondent

RESPONSE IN OPPOSITION TO PETITIONER’S MOTION TO 
VACATE CONVICTIONS AND SENTENCES

  _  _  _  _  _  _  _  _  _  _  _  _  _  _  _  _ _________________________________________________

INTRODUCTION

This matter is before the Court on Petitioner’s successive petition for post-conviction

relief.  The State will show that Brown is not entitled to post-conviction relief from his two

convictions of murder and one conviction of capital murder and resulting death sentence and

concurrent life sentences.  All of Brown’s claims are procedurally barred.  In addition,

Brown’s claims lack merit. Brown claims that recent DNA test results show that he was

wrongly convicted.  Even if Brown’s own lay interpretation of the DNA test results were

accurate, none of the test results even remotely suggest that he is innocent of the triple

murders for which he was convicted.  Petitioner is entitled to no relief. And in support, the

State submits the following response.
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PROCEDURAL HISTORY

Sherwood Dwayne Brown was indicted on July, 24, 1994, of two counts of murder

and one count of capital murder while intentionally engaged in the commission of felonious

abuse and/or battery of a child.  A jury was empaneled on March 20, 1995, and his trial

began on March 21, 1995.  Brown was found guilty on March 28, 1995.  The sentencing jury

heard evidence in aggravation and mitigation of sentence before retiring to consider whether

Brown would be sentenced to death or life imprisonment.  After due consideration, on March

29, 1995, the jury returned a sentence of death in proper form.  The jury verdict on sentence

reads as follows:

We, the jury, unanimously find from the evidence beyond a reasonable
doubt, that the following facts existed at the time of the commission of Capital
Murder:

1) That the defendant, Sherwood Brown, actually killed Evangel
Boyd;

2)  The defendant intended that the killing of Evangel Boyd take
place

3)  That the defendant contemplated that lethal force would be
employed

We, the jury, unanimously find that the aggravating circumstances of:

a)  The capital Murder was committed by a person under sentence
of imprisonment.

b)  The defendant was previously convicted of another capital
offense or a felony involving the use of threat of violence to the
person.
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c)  The Capital offense was committed while the Defendant was
engaged in the commission of a felonious abuse and/or battery
of a child.

d)  The capital offense was committed for the purpose of avoiding
or preventing a lawful arrest.

e)  The capital offense was especially heinous, atrocious or cruel.

are sufficient to impose the death penalty and that there
are insufficient mitigating circumstances to outweigh to
outweigh [sic] the aggravating circumstances; and we
unanimously find that the Defendant should suffer death.

s/ Jerry Vincent Nix 
Furman [sic] of the Jury

On April 7, 1995, the court sentenced Brown to death by lethal injection and set an

execution date for June 2, 1995.  This execution date was stayed pending appeal.  

In his direct appeal to this Court, Brown raised the following twenty-four issues which

were found to be without merit.  

I.  The Trial Court Erred in Refusing to Suppress the Shoes and Clothing
Seized from Brown.

II.  The Trial Court Erred in Refusing to Suppress the Portion of Brown's
Statement Relative to His Prior Drug Use.

III.  The Trial Court Erred by Ruling That Brown Should Be Tried in Leg
Irons.

IV.  The Trial Court Erred in Inferring During Voir Dire That There Was a
Possibility of Parole for Brown.

V.  The Trial Court Erred in Refusing to Exclude Jurors Who Responded
That They Would Automatically Impose the Death Penalty for Anyone
Convicted of the Murder of a 13 Year Old Girl.
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VI.  The Trial Court Erred in Refusing to Grant a Mistrial upon the Sheriff's
Comment That Brown Was Immediately a Suspect in the Case Because
of His past Problems with the Law.

VII. The Trial Court Erred in Admitting Gruesome Photographs into
Evidence.

VIII. The Trial Court Erred in Refusing to Admonish the Jury to Disregard
Dr. Hayne’s Opinion That the Injuries to Betty Boyd Were Consistent
with a Weapon Known as a Kaiser Blade.

IX. The Trial Court Erred in Refusing to Allow Evidence of the Child
Victim’s Remote Sexual Activity.

X.  The Trial Court Erred in Refusing to Grant a Mistrial as a Result of
Previously Undisclosed Opinions of the State's Shoe Print Examiner.

XI. The Trial Court Erred in Refusing to Grant a Mistrial as a Result of the
State’s Failure to Disclose Exculpatory Matter in Discovery. 

XII. The Trial Court Erred in Allowing Speculative Expert Testimony.

XIII. The Trial Court Erred in Denying Defendant’s  Motion for Directed
Verdict Based on the State’s Failure to Present Proof of the Alleged
Underlying Felony of Child Abuse.

XIV. The Trial Court Erred in Ruling That the Prosecution Could Utilize
Prior Transcripts for Impeachment Purposes.

XV. The Trial Court Erred in Refusing to Allow Brown to Make an Offer
of Proof.

XVI. The Trial Court Erred in Ruling That Angela Brown Could Not Testify
Concerning Conversations Between Sherwood Brown and Chick Jones
Relative to Threats That Had Been Made about Sherwood.

XVII. The Trial Court Erred in Refusing to Allow Angela Brown to Testify
That Sherwood Never Admitted Guilt to Chick Jones, as Maintained by
Jones.
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XVIII. The Trial Court Erred in Refusing to Allow Angela Brown to Testify
Concerning Chick Jones’ statement  to Her That He Had Been
Threatened by Law Enforcement.

XIX.  The Trial Court  Erred in Granting Instructions S-6 and S-7.

XX. The Trial Court Erred in Granting Instructions S-1 in the Sentencing
Phase.

XXI. The Trial Court Erred in Refusing to Grant a Mercy Instruction During
the Sentencing Phase.

XXII. The Trial Court Improperly Granted Instruction C-3 During the
Sentencing Phase.

XXIII. The Trial Court Erred in Failing to Order a New Trial as a Result of
Improper Closing Argument.

XXIV. The Trial Court Erred in Refusing to Grant a New Trial as a Result of
Prosecutorial Misconduct.

On December 12, 1996, this Court affirmed the convictions for two counts of murder and

corresponding consecutive life sentences, as well as the capital murder conviction and

sentence of death.  A petition for rehearing was filed and subsequently denied on March 13,

1997.  Brown v. State, 690 So.2d 276 (Miss. 1996).

After this affirmance by the Court, Brown sought relief by filing a petition for writ of

certiorari with the United States Supreme Court.  On October 6, 1997, the United States

Supreme Court denied the petition for writ of certiorari.  A petition for rehearing was filed

and later denied on December 1, 1997.  See Brown v. Mississippi, 522 U.S. 849, 118 S.Ct.

136, 139 L.Ed.2d 85, reh. denied, 522 U.S. 1009, 118 S.Ct. 591, 139 L.Ed.2d 427 (1997).
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On December 13, 1999, Brown, through counsel, filed in this Court a Motion for Post-

Conviction Relief and subsequently filed a brief in support of the motion.  On January 27,

2000, subsequent counsel filed a brief in support of the motion for post-conviction relief. 

On March 20, 2000, the State filed its response.  On August 9, 2001, this Court entered an

opinion denying the application for post-conviction relief.  In that opinion, the court

considered and rejected “approximately sixty-eight issues and sub-issues” raised by the

petitioner in various PCR filings.  Brown v. State, 798 So.2d 481 (Miss. 2001).  Among the

issues raised and rejected were that the State coerced false testimony from James Coleman

“Chick” Jones and that bite mark evidence admitted at trial was scientifically unreliable.  Id.

at 491, 492 (¶¶6, 9).  A petition for rehearing was filed and later denied on October 25, 2001. 

Brown did not file a petition for writ of certiorari with the United States Supreme Court

challenging the decision on post-conviction review.

Brown then filed a petition for writ of habeas corpus with the United States District

Court for the Northern District of Mississippi.  That petition for writ of habeas corpus

remains pending before the United States District Court.  The petition earlier filed presented

several grounds for relief, including claims of ineffective assistance of counsel.  The State

filed its response to each of the grounds raised in the habeas petition.  All of the claims raised

in the original habeas petition were addressed by this Court on direct appeal or post-

conviction review.  Brown sought to amend his habeas to add a claim of mental retardation

under Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002), a request
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which was granted.  The Appellant then returned to the Mississippi Supreme Court, filing a

successive petition for post-conviction relief on June 19, 2003.  The Court granted leave to

seek post conviction relief in the Court on the petitioner’s Atkins claim on June 17, 2004. 

See Brown v. State, 875 So.2d 202 (Miss. 2004).  

On August 10, 2007, the petitioner filed his Motion to Vacate Death Sentence based

on the appellant’s Atkins claim with the trial court and State responded in due course.  The

hearing took place in the Court on February 28, 2013 and March 1, 2013.  The trial court, in

a written opinion issued on May 31, 2013, found that Brown was not mentally retarded as

contemplated by Atkins.  Brown then appealed the trial court’s denial of relief to this Court,

which affirmed the trial court’s decision and in so doing denied any and all relief sought.  See

Brown v. State,  168 So.3d 884 (Miss. 2015) (rehearing denied July 23, 2015).

Prior to that disposition, however, on February 3, 2012, petitioner filed a motion for

post-conviction DNA testing.  In an order dated December 6, 2012, this Court granted the

motion as follows:

Brown should be granted leave to file his motion for DNA testing of biological
evidence in the DeSoto County Circuit Court.  Brown should file his motion
within thirty (30) days of the entry of this Order. If the circuit court determines
that biological evidence still exists in this case, then the circuit court shall
order the testing of the biological evidence. The circuit court shall use those
procedures set forth in Miss. Code Ann. § 99-39-11(4)-(10).

Petitioner subsequently filed his motion for DNA testing with the trial court on February 3,

2012, to which the State responded.  The trial court granted the motion to proceed with

subsequent instruction and guidance for proceeding with testing on March 1, 2013.  
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On July 28, 2016, Brown filed in the trial court a Motion to Vacate his Convictions

and Sentences, or in the Alternative, Motion for a New Trial.  The State filed its response,

arguing that this Court had only conferred jurisdiction upon the trial court to consider

Brown’s motion for DNA testing and to order DNA testing if the evidence at issue was

available for testing.  The State alternatively addressed the merits of Brown’s claims.  In an

order dated December 21, 2016, the trial court dismissed Brown’s motion, finding that the

court was without jurisdiction to consider the motion because “the Mississippi Supreme

Court ordered DNA testing in this cause, but did not grant the Petitioner the right to file this

Post-Conviction petitioner in this Court pursuant to Miss. Code Ann. §§99-39-7 and 99-39-

27.”  See Petitioner’s Exhibit 1.  Petitioner now files his motion for post-conviction relief in

this Court, and the State offers the following response. 

STATEMENT OF FACTS

The facts of this case were set forth in the Mississippi Supreme Court’s opinion on

direct review in Brown v. State, 690 So.2d 276 (Miss. 1996), and are as follows:

Early Thursday morning, January 7, 1993, five year old Yoichi Boyd
went down the road to her grandmother’s house to wait for the school bus.
Upon entering the house, she discovered the bodies of her aunt and
grandmother, Verline and Betty Boyd.  When the school bus arrived, she told
the bus driver what she had found. The bus driver went back to the house with
the child and saw the body of Verline Boyd in the doorway.

The DeSoto County Sheriff’s Department received a dispatch at 7:50
a.m. that morning advising them of a murder on Boyd Road in the Eudora
Community. Captain Janet Taylor and Lieutenant Tim Roberts arrived at the
scene at 8:08 a.m.  The front door was open when they arrived, and the house
was “totally ransacked.”  Verline Boyd was lying on the floor in the doorway
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leading from the porch to the dining room.  Upon discovering Betty Boyd's
body in the living room, Taylor determined that additional assistance was
needed and radioed for backup support.  Sheriff James Riley and Captain
Johnie Combes soon arrived and they completed their search of the house.  It
was then that they found the nude body of Evangela Boyd in the laundry room.

Eighty-two year old Betty Boyd died from “multiple chop wounds to the
head.” Dr. Steven Hayne, the forensic pathologist who performed postmortem
examinations on all three victims, testified that the largest of these extended
“from the forehead to the chin coursing through the nose and mouth area” and
measured nineteen centimeters or approximately seven and one half to eight
inches long, and was roughly four inches deep.  She also suffered a
horizontally-oriented chop wound to the back of the skull, measuring some
eight centimeters or nearly four inches wide.  Dr. Hayne described some
twelve “traumatic findings” or chop wounds to her face, skull and brain, as
well as bruises to her head, eyes, chin and hand, and a fractured jaw.  He
opined that a considerable amount of force was required to produce the injuries
she sustained.

Verline Boyd, who was found face-down by the front door, died from
multiple chop wounds to the forehead and right posterior aspect of her head,
which caused lacerations to her brain.  The largest of the head wounds was
some five and one half inches long.  She suffered injuries to her hands which
Dr. Hayne described as “supportive of the concept of a defensive posturing
injury; that is, a person who is trying to ward off a blow, in this case a chop
wound, by raising one's hand, forearm as well as digits, either right or left or
both, usually trying to protect the face as well as the neck and the upper part
of the chest.”

Thirteen year old Evangela Boyd, like her mother and grandmother,
died from multiple chop wounds to her head.  The primary wound, to the back
of her head, was approximately seven inches long. In addition to the fatal head
injuries, Dr. Hayne identified chop wounds as long as four inches on her left
shoulder; chop and stab wounds as well as large scrapes on her back; scrapes
and abrasions on the right hip; multiple abrasions and lacerations near the right
knee; multiple chop wounds to the right forearm and fracture in the ulna and
radius of that arm; chop wounds on her right hand, one of which nearly
severed her thumb; and lacerations to the fingers on her right had which had
nearly cut the fingers in two.  Although the girl’s nude body was discovered
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with her bra pulled behind her head, Dr. Hayne found no evidence of sexual
assault.

There was a ten to twelve inch long gash in the ceiling of the laundry
room where Evangela Boyd was killed.  Further, Dr. Hayne testified that the
wounds sustained by all three victims could have been caused by “a machete,
a hatchet, an ax, a kizer blade or similar type weapons, weapons that would
have a relatively sharp edge, would have some significant weight and would
provide a broad cutting surface.”

Verline Boyd had left her shift as a salad maker at the Piccadilly
Cafeteria in the Southland Mall in Whitehaven, Tennessee, at some time
between 8:45 and 8:50 p.m. on the night of January 6, 1993.  The drive from
Whitehaven to Boyd Road was approximately twenty-two-and-one-half miles
and took about twenty-five minutes.  She was found by the front door, with her
keys still in her hand and wearing a jacket.

At the crime scene, investigators focused on bloody shoeprints found
on the porch and front door threshold. Mississippi State Highway Patrol
Criminal Investigator, Lieutenant Bill Ellis and Scotty Wood, Chief
Investigator for the DeSoto County Sheriff's Department, made a periphery
examination of the Boyd property.  They identified shoeprints consistent with
those found on the porch and threshold near Verline Boyd’s car and traveling
to and from the Boyd residence along a dirt field road leading to Barbee Road,
about a quarter of a mile away.  Officer Wood testified that they found a print
about twenty yards from the Boyd residence, near the road, as well as
additional prints going both directions along the dirt path.  The shoeprints
ultimately led authorities to the home of twenty-four year old Sherwood
Brown, where he had been staying with his parents.  It was raining at the time
and, as Wood testified, it was a race against time to take photographs and
make plaster casts of several prints before the heavy rains began.

That afternoon, Sheriff Riley talked by telephone with Brown, who was
at work at Enco Materials on Highway 78 in the vicinity of Olive Branch,
Mississippi, and told him that authorities wanted to speak with him.  When
Officers Wood and Ellis arrived at the business a few minutes after 5 p.m.,
Brown had left.  The warehouse manager had given him a ride to the bus
station at Shelby Drive and Elvis Presley Boulevard in Memphis.  Wood
spotted a shoe print in some dust on the floor of the warehouse where he
worked that appeared to match those they had seen at the Boyd house, as well
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as along the footpath.  He later received a phone call from a pawnshop owner
that Brown had purchased a gun that day.  Lieutenant Ellis testified that they
made several fruitless attempts to locate Brown at his wife’s house on
Shadowline Road in Memphis as well as at his girlfriend’s home in Coldwater,
Mississippi.  He later learned that Brown had gone to the Villa Inn Motel on
Highway 61 in South Memphis.  Along with Memphis detectives, he went to
the motel and “found that a person identified as Sherwood Brown had checked
into that motel under the name of Sherwood Jones and gave the Shadowline
address.”  Brown was no longer there.

After Wood and Ellis’ unsuccessful efforts to locate Brown, and friends
and relatives in the Eudora Community were unable to find him there, DeSoto
County authorities contacted the Memphis Police Department, since Brown
had more relatives and contacts in Memphis.  They met with the city’s
Homicide Bureau and Tactical Unit on Friday, January 8, 1993, and advised
them that Brown was wanted in connection with a triple homicide, that he was
armed and had a history of violent behavior, and that because of shoeprints and
the large quantity of blood at the scene, his shoes and clothes had possible
evidentiary value.

Brown called his friend, James Coleman “Chick” Jones around 6:00
p.m. on Friday afternoon, January 8, 1993.  He asked Jones to meet him at the
Villa Inn Motel. Jones testified that when he arrived, Brown was not in his
room, but hiding around the corner, and explained to him that he had wanted
to make sure that Jones wasn’t being followed.  Jones further stated that
Brown told him that he was running from the police.  At Brown’s request, the
two went to pick up Brown’s wife, Angela, with Brown hiding in the backseat
of the car.  After they brought Angela Brown back to her home, Jones and
Brown went back to the motel for several hours.  He then testified that Brown
told him that he had knocked on the door of Mrs. Boyd’s house, and when
Evangela answered the door, “[t]hey go into another room, start talking and
flaunting around and feeling on her or whatever,” 1 Betty Boyd was supposed
to have been at church, but she was at home and when she saw Brown, they
argued and he grabbed “something similar as he described a joe blade” and hit
her.  Jones recalled that Brown told him:

After that, he continues to flaunt with the little girl.  He said he fucked
her.  She was trying to fight back, so he just beat her some so she was
temporarily unconscious, and as she was in the midst of fighting back
she was getting cut at the same time.
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He then told Jones that he heard a door shut and thought it was one of the
Boyd boys.  He went to the front door, stood behind it, and when Verline Boyd
came in, hit her on the back of the head.  After that, he said, Evangela was
trying to leave, and he had to stop her, so he just grabbed “whatever he
grabbed and just stopped her, cut, her, hatchet or whatever, just he stopped
her.”  He told Jones that he walked home along the path.  Jones stated that
while they were talking, Brown was very nervous, wild, angry and upset,
constantly shaking and smoking cigarettes.  At one point, he put a gun to his
head.  Jones told Brown that if he didn’t turn himself in, that he was going to
call the sheriff.  Jones later called Sheriff Riley and told him that Brown was
at the Villa Inn.

Brown was arrested at the Memphis home of his aunt shortly after
midnight on January 11, 1993 by officers of the Memphis Tactical Unit.  At
the time of his arrest, Brown was wearing only his underwear, and because it
was a cold, rainy night, pointed out his shoes and overcoat to Officer Thomas
Helldorfer.  Having been advised of the potential evidentiary value of Brown’s
shoes and any clothing, his request to wear the items was denied and the shoes
and coat, as well as two guns and an ax found at the house, were taken into
custody.

In his statement to Officers Wood and Ellis, made at the Memphis
Criminal Justice Center, Brown denied that he had been on Boyd Road the
Wednesday night of the murders; rather, he stated that he had arrived at his
parents’ house at around 8:00 p.m. and had gone straight to bed.  He stated that
he had smoked some marijuana and drunk some beer.  When officers
confronted him with corroborated statements from friends he’d been with that
night and accused him of lying, he became defensive, admitted that he’d also
smoked some crack cocaine and told them that he wasn’t admitting anything;
they would have to prove it.  At the suppression hearing, Brown denied that he
had been advised of his rights or that he had signed a waiver of rights, and
charged that Woods had started screaming at him, calling him a liar and along
with “three or four of them,” had whipped him.

Because there was evidence that the victims had struggled with their
assailant, Officer Ellis asked Brown to remove his shirt for examination of his
upper torso during the interrogation.  Wood testified that they observed a cut
on his left wrist and one on the little finger of his right hand.  Ellis
photographed the injuries.  In his statement, as well as in his testimony at the
suppression hearing, Brown indicated that he had gotten the cut on his wrist
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at work and the one on his finger while fighting with his girlfriend.  At the
trial, experts in the area of oral pathology and forensic odontology debated
whether the cut on Brown's left wrist could have been a bite mark.

Brown’s size twelve Fila running shoes, the threshold of the Boyd home
as well as boards taken from the porch, three pieces of broken glass,
photographs of shoe prints from the scene and casts made from the
impressions in the mud likewise were subjected to expert scrutiny.  Geary
Kanaskie, an expert in the field of shoeprint comparison for the Federal
Bureau of Investigation, focused on the toe design of the left shoe, which
corresponded with the bloody prints left on the porch and threshold of the
Boyd residence, as well as with the photographs and cast impressions made at
the scene.  The toe design further corresponded in size with Brown’s size
twelve Fila running shoes.  He indicated that approximately twenty-three of the
photographs submitted for his analysis corresponded with Brown’s shoes,
several showed a different design and others did not reveal a clear design
impression.  Kanaskie noted that while Fila is one of the top three sellers of
running shoes, shoes as large as those submitted for comparison are not big
sellers.  He further testified that the company has marketed as many as three
or four hundred styles of shoes, the design of the sole is unique to each
particular line or style.

Joe Errera, a forensic serologist for the Federal Bureau of Investigation,
tested Brown’s Fila running shoes for the presence of blood, as well as the
prints left on the metal threshold and wooden porch boards.  He explained that
he first performed a visual inspection of the item submitted for analysis to
determine if there are any stains to be tested.  He then performed what he
described as “a screening test for the possible presence of blood,” followed by
a confirmatory test, a chemical test that allows him to absolutely determine that
blood is present.  He found no evidence of blood on the right shoe.  On the left
shoe, however, toward the toe and mid-section, he testified that “there were
two areas which upon applying the chemical screening test for the possible
presence of blood tested positive.”  Clarifying his efforts at confirmatory
testing, he noted that, as distinguished from a stained item that has been left
undisturbed, “environmental interactions with an item from temperature and
bacteria and actual physical removal of a stain can all come into play to
remove blood from an item to the point where my tests cannot specifically
detect it.”
_________________
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1. There was evidence that Brown had been lusting after young Evangela
Boyd. Laura Jones, Chick Jones’ mother and a friend who fixed the Boyd
women’s hair, testified that one day in 1992 or 1993, when Evangela was at
her house, she had overheard Brown say, “I’m going to get some of that.”  She
further stated:

Well, I didn’t say anything to him at first, you know, because he
was—everybody was still outside.  But when I came inside, then later
on he came in the house and asked for some water, and I told him that
I heard him, and I told him he should be ashamed of his self, and he just
smiled, you know, and he, That was just ripe.  I told him she was just
a young child, I said, That’s a young child.  And he said that she was
just ripe, ripe like a peach. 

690 So.2d at 280-83.

SUMMARY OF THE ARGUMENT

Brown’s motion for relief is time barred, successive writ barred, and barred by the

prohibition against successive applications for leave to proceed in the trial court.  His claim

that he is excepted from the applicable procedural bars and entitled to relief based on DNA

test results of select evidentiary items tested necessarily fails because even if his own lay

interpretation of said results were correct, said results are not “of such nature that it would

be practically conclusive that had such been introduced at trial it would have caused a

different result in the conviction or sentence.”  The most that can be said of the DNA test

results of select portions of Brown’s left shoe is that they contained male DNA.  From such

findings, Brown makes the leap that because all of the victims were female, and no female

DNA was on select portions of his left shoe, he must not be the murderer.  That is

preposterous.  Further, as will be shown below, some blood samples taken from Brown’s left
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shoe were lost by the lab Brown chose to perform DNA testing.  We will never know whose

DNA was on those samples.  Also the lab selected by Brown to perform DNA testing did not

test Brown’s right shoe.

Brown’s claims regarding the reliability of bite mark evidence and his attack of

“Chick” Jones’ trial testimony, in addition to being  time barred, successive writ barred, and

barred by the prohibition against successive applications for leave, are also res judicata

barred because these issues were already raised by Brown and rejected by this Court in

Brown’s first application for leave to seek post-conviction relief.  Brown’s attempt to

repackage these previously litigated issues is, as a matter of law, insufficient to overcome the

res judicata and other applicable bars to consideration. 

Brown suggests that a 2009 report by the National Academies of Sciences (NAS) is

newly discovered evidence which revives his procedurally barred bitemark evidence claim. 

Numerous courts in other jurisdictions have found that the NAS report is not newly

discovered evidence because although it was published in 2009, it was based on information

which has long since existed in the public domain, some of it as early as 1974.  Moreover,

as will be shown below, the report itself acknowledges that bitemark testimony is still

reliable.  Because the information contained in the NAS report was discoverable at the time

of trial and would not have caused a different result if produced at trial, it is not newly

discovered evidence sufficient to overcome any applicable bar or otherwise serve as a basis

for post-conviction relief. 
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ARGUMENT

I. BROWN IS NOT ENTITLED LEAVE TO FILE HIS MOTION FOR POST-
CONVICTION RELIEF IN THE TRIAL COURT BECAUSE HE CANNOT
SHOW THAT THE DNA TEST RESULTS OF SELECT PORTIONS OF HIS
LEFT SHOE ARE OF SUCH A NATURE THAT IT WOULD BE
PRACTICALLY CONCLUSIVE THAT HAD SUCH BEEN INTRODUCED AT
TRIAL IT WOULD HAVE CAUSED A DIFFERENT RESULT IN THE
CONVICTION OR SENTENCE.

Brown claims that newly discovered evidence, that being DNA testing results, “will

probably produce a different result” and thus, he should be granted a new trial. See Pet. at

36-37.  The “probably produce a different result” language, found in Mississippi Code

Annotated Section 99-39-5(2)(a)(ii), is the standard a time-barred PCR petitioner, such as

Brown, must meet in order to be granted leave for DNA testing of biological evidence.  Miss.

Code Ann. §99-39-5(2)(a)(ii).  This Court presumably found that Brown met the “probably

produce a different result” standard when it granted Brown leave to pursue DNA testing in

the trial court.  But Brown is now before the court on a motion for post-conviction relief in

which he seeks to have his conviction and sentence vacated, or in the alternative, a new trial. 

This is separate and distinct from the motion for DNA testing which has already been

granted.  The newly discovered evidence exception Brown must meet in order to obtain the

relief he seeks carries a higher burden of proof.  Brown must now show that the newly

discovered evidence (results of the DNA testing) “would be practically conclusive that had

such been introduced at trial it would have caused a different result in the conviction or

sentence.”  Miss. Code Ann. §§ 99–39–5(2)(a)(i) & 99–39–27(9).
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To be sure, the title of Brown’s present motion indicates that it is filed pursuant to

Mississippi Code Annotated Section 99-39-7.  That code section mandates that “a motion

under this article” must be first presented to this honorable Court, rather than filed in the trial

court as an original civil action, if the petitioner’s conviction and sentenced has been

appealed.  Miss. Code Ann. §99-39-7.  The “motion under this article” is, necessarily, a

motion for post-conviction relief.  Section 99-39-5 sets out three specific types of motions

for post-conviction relief: “a motion to vacate, set aside or correct the judgment or sentence,

a motion to request forensic DNA testing of biological evidence, or a motion for an

out-of-time appeal . . . .”  Miss. Code Ann. §99-39-5(1).  Again, Brown’s motion for DNA

testing has already been granted.  He is now before the Court on a motion to vacate, set aside

or correct the judgment or sentence.  Brown’s present application, like all applications filed

in accordance with Section 99-39-27, is subject to the time bar, successive writ bar, and

successive application bar, unless he can show that the DNA test results are “of such nature

that it would be practically conclusive that, if it had been introduced at trial, it would have

caused a different result in the conviction or sentence.”  Miss. Code Ann. §§99-39-5(2)(a)(ii),

99-39-23(6), 99-39-27(9).  See also, Crawford v. State, No. 2013–DR–02147–SCT (¶77)

(August 4, 2016) (quoting Miss. Code Ann. §§ 99–39–5(2)(a)(i) & 99–39–27(9)

(Rev.2015)); Crawford v. State, 867 So. 2d 196, 202 (¶7) (Miss. 2003) (citing Miss. Code

Ann. §99-39-23(6)).
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In sum, the standard a procedurally barred PCR petitioner must meet in order to have

a motion for DNA testing granted is governed by Section 99-39-5(2)(a)(ii) (“reasonable

probability”), but the standard he must subsequently meet in order to show that his newly

discovered evidence (DNA test results) excepts him from applicable procedural bars to

pursue his separate and distinct motion to vacate, set aside or correct the judgment or

sentence is governed by Section 99-39-5(2)(a)(ii) (“practically conclusive”).  This is not

merely a matter of semantics.  It is reasonable to allow a petitioner to simply test evidence

under a lower standard than he must meet to show this Court that he is entitled to pursue a 

motion for post-conviction relief based on the results of the tested evidence. 

Brown simply cannot show, as he must to overcome the applicable procedural bars,

that it is practically conclusive that had the DNA test results been introduced at trial they

would have caused a different result in his convictions or sentences.1   Brown argues that

DNA testing results exonerate him, specifically those tests performed by his chosen lab

Forensic Analytical Sciences (FAS) and the State’s chosen facility Bode Cellmark.2  Brown

rests his entire argument on his own interpretation of the DNA test results performed in this

case.  Even if Brown’s own interpretation of the test results were true and correct, it in no

way exonerates him.  

1Even were the State incorrect about the applicable standard, Brown also cannot show by a
reasonable probability that the DNA test results would have altered the outcome of the trial.

2FAS’ three reports the report from Bode Cellmark are attached to Petitioner’s petition as
Appendix 2C-2G.
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The Respondent understands the FAS summary report, and Brown’s own

interpretation of that report, to indicate that several areas of Brown’s left shoe which tested

presumptively positive for the presence of blood were DNA tested and showed that Brown’s

DNA and that of other unknown males was present on Brown’s left shoe.  Boiled down to

its simplest parts, Brown’s argument is that because no female DNA was present on his left

shoe, he cannot have committed the murders because the female victims’ blood was all over

the crime scene and if his shoes left the bloody shoe prints at the crime scene, there should

be female DNA on his left shoe.  To support his position, Brown relies on the following

opinion from an FAS analyst:

 …the bloody shoeprint was likely made by the toe portion of a shoe sole of
similar size and sole design as Brown’s left shoe. If Brown’s left shoe made
the bloody impression on the floorboards, then at some point this portion of his
shoe would have been covered with female blood.  However, only DNA from
the blood of multiple males and no detectable female DNA was recovered
from the toe of Brown’s left shoe sole in the area that corresponds to the
pattern of blood on the floorboards….It is difficult to formulate a scenario in
which all detectable female blood could have been removed from this shoe…

Petitioner’s Appendix 2C at 15, para. 28.

What Brown’s assertion fails to take into account is that according to the FAS

summary report, portions of Brown’s left shoe were swabbed and tested presumptively

positive for blood, but the clean-up procedure used to purify these samples failed “therefore

any DNA initially present in these samples was lost.”  Petitioner’s Appendix 2C at 13, para.

17.  Another area of Brown’s left shoe gave a “weak positive” result for the presence of

blood but was not further tested.  Petitioner’s Appendix 2C at 12, para. 16.  Further, FAS
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chose to not examine Brown’s right shoe at all, even though the Bode report indicates that

a portion of Brown’s right shoe tested positive for blood, and a partial DNA profile was

obtained.  Petitioner’s Appendix 2C at 7, 2G at 2.  In sum, DNA test results show only that

male DNA from more than one contributor was on Brown’s left shoe, other DNA was on

Brown’s left shoe but we will never know whose due to error created by Brown’s chosen lab,

and someone’s DNA was on Brown’s right shoe, but no conclusions can be made based on

the partial DNA profile.  This is simply not the type of DNA evidence which lends itself to

exoneration.

In addition to the foregoing, the State would point out that Brown’s shoes were not

seized until 5 days after the triple murder.3  Brown, 690 So. 2d at 282-283.  In the five days

between the time of the murder and his shoes being seized, Brown had walked from the

murder scene to his parents’ home, worked at warehouse where he left shoeprints similar to

those found at the crime scene, traveled to a pawn shop, traveled to a bus station, and hid out

at a Memphis motel before being apprehended with the shoes in question at his aunt’s house

in Memphis.  Id. at 281-283.  All of this is to say that the FAS examiner’s opinion that “It is

difficult to formulate a scenario in which all detectable female blood could have been

removed from this shoe,” is incredulous considering that Brown wore the shoes for several

days after the murder, including to work.  A very reasonable scenario is that Brown cleaned

his shoes so as to not wear bloody shoes to work and all over DeSoto County and Memphis. 

3The murders occurred on January 6, 1993, and Brown was arrested, and his shoes seized,
on January 11, 1993. Brown, 690 So. 2d at 282-283.

21



And again, we will  never know whose blood was on the samples FAS lost.  For the

foregoing reasons, an evidentiary hearing is not warranted, and Brown is entitled to no relief. 

II. BROWN’S ARGUMENTS REGARDING BITE MARK EVIDENCE ARE 
PROCEDURALLY BARRED AND WITHOUT MERIT.

The petitioner labels his next claim as “[e]vidence Showing that the Bite Mark

Analysis Performed by Dr. Mincer and Dr. West is Unscientific and Unreliable.” Petition at

43.  In addition to Brown’s entire petition being time barred, successive writ barred, and

successive application barred, Brown’s claim regarding the alleged unreliability of bite mark

evidence is also procedurally barred because it is outside the scope of this Court’s prior

remand order for DNA testing only.  See Brown v. State, 875 So.2d 202 (Miss. 2004)

(remanded  “based on Atkins claim that petitioner’s mental retardation precluded imposition

of death penalty.”).    Petitioner is barred from asserting claim which exceed the scope on

remand.  See Burns v. State, 879 So.2d 1000 (Miss. 2004); see also Billiot v. State, 655 So.2d

1 (Miss. 1995)(new constitutional claim challenging a state statute raised for the first time

in the trial court was barred from consideration where case was remanded for the limited

reason of determining present sanity). 

Brown’s claim is also barred by the doctrine of res judicata because his argument

regarding the reliability of bite mark evidence was previously submitted to and rejected by

this Court in his first application for leave to seek post-conviction relief.  The doctrine of res

judicata serves as a procedural bar in death penalty post-conviction proceedings.  Miss. Code

Ann. §99-39-21(3); Foster v. State, 687 So. 2d 1124, 1129 (Miss. 1996).  
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In his first application for leave, Brown argued that  the bite mark evidence admitted

at his trial was unreliable and that State’s reliance on such evidence amounted to

prosecutorial misconduct.  Brown v. State, 798 So.2d 481, 492 (¶9) (Miss. 2001).  This Court

rejected the claim, finding that the testimony of a bite mark evidence expert was, like all

other evidence, for the jury to weigh, and that any challenges to bite mark evidence could and

should be made at trial.  Id.  Because the reliability of bite mark evidence was already

litigated in Brown’s first application for leave, he is barred from relitigating the issue.

Brown now argues that his present indictment against bite mark evidence differs from

his previous attack, because it appears that Brown previously relied on case law, particularly

Howard v. State, 697 So.2d 415, 429 (Miss.1997), whereas his claim now rests on an attack

of Dr. West and a 2009 report published by the National Academy of Sciences.  But this

Court has held that previously litigated claims simply repackaged or presented in an new

context are still barred as res judicata.  Burns, 879 So. 2d at 1004 (¶13).  See also Grayson

v. State, 879 So. 2d 1008, 1012-13 (Miss. 2004)(Rephrasing appellate issues in subsequent

proceedings does not defeat the res judicata procedural bar.) (citing Jackson v. State, 860

So.2d 653, 660-61 (Miss. 2003)); Wiley v. State, 517 So.2d 1373, 1377 (Miss. 1987) (This

Court does not consider on a petition of this nature, issues raised and decided on the original

appeal, even though theories for relief different from those urged at trial and on appeal are

now asserted.”). 
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Regardless of the specifics of Brown’s current arguments challenging the reliability

of bite mark evidence, the reliability of bite mark evidence has already been litigated and

rejected by this Court.  Accordingly, the claim is res judicata.  Further, the claim is barred

from consideration pursuant to the provisions of Miss. Code Ann. §99-39-21(2) as the

petitioner is now seeking relief on the different the legal theory of newly discovered evidence

that being the DNA results.   Alternatively, and without waiving the bars to consideration,

the respondent submits petitioner’s claims are devoid of legal merit.

Brown offers no newly discovered evidence which would overcome the procedural

bars to consideration in this case.  Bars notwithstanding, the petitioner certainly offers no

such evidence which is “practically conclusive that, if it had been introduced at trial, it would

have caused a different result in the conviction or sentence.”  See Havard v. State, 86 So.3d

896, 909-10; see also Miss. Code Ann. § 99-39-27(9).  Brown’s conviction simply did not

hinge on bitemark testimony.4

The petitioner attempts to argue that there have been some twenty-four (24)

convictions involving bitemark evidence which have been reversed. Pet. 47.  However, a

reading of the claim reveals no such cases listed.  Rather, the petitioner cites, in various

footnotes, to newspaper and journal articles.  Indeed, there is not one relevant authority cited

by the petitioner which supports his position that bitemark evidence testimony is no longer

4The most than can be said of the bitemark testimony introduced at trial is that, “At the trial,
experts in the area of oral pathology and forensic odontology debated whether the cut on Brown’s
left wrist could have been a bite mark.”  690 So.2d at 283.
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admissible.  Failure to cite to any such authority obviates this Court’s responsibility to

consider the matter.  See Brawner v. State, 947 So.2d 254, 265-66 (Miss. 2006); Bennett v.

State, 933 So.2d 930, 953 (Miss. 2006)(“Failure to cite to relevant authority results in a

waiver of the issue on appeal”).  Despite the petitioner’s protestations to the contrary, bite

mark evidence is still admissible, as is discussed more thoroughly in the following argument. 

Brown claims that he is entitled to post-conviction relief due to a February 17, 2009,

report by National Academies of Sciences (hereafter NAS) report titled “Strengthening

Forensic Science in the United States: A Path Forward.”  Pet. at 43.  He is mistaken.  This

report is not newly discovered evidence and would not have “altered the outcome” of

Brown’s conviction and sentence.  

The NAS report is just that.  It is not law nor is it newly discovered evidence.  The

petitioner argues otherwise, claiming as he has previously, that bitemark testimony was

improper, pursuant to this report.   However, the arguments of the petitioner against bite

mark evidence are the very ones argued previously in this court and others for  years, prior

to the publication of the NAS report.  That said, the report itself acknowledges that bitemark

testimony is still reliable stating that, “[d]espite the inherent weaknesses involved in bite

mark comparison, it is reasonable to assume that the process can sometimes reliably exclude

suspects.”  Strengthening Forensic Science at 176; See also  State v. Lopez-Martinez, 2010

WL 2545626 (Kan. App. 2010).   Further, courts have refused to recognize the NAS report

as newly discovered evidence.
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The Florida Supreme Court was presented with the same claim, that the NAS report

constituted newly discovered evidence, in Johnston v. State, 27 So.3d 11(Fla. 2010) and in

denying that claim held: 

Newly Discovered Evidence Claim Relating to Other Forensic Evidence

Johnston’s next claim asserts that a recent report by the National
Academy of Sciences titled Strengthening Forensic Science in the United
States:  A Path Forward (2009), constitutes newly discovered evidence that
proves he was convicted on infirm forensic evidence and that the trial court
erred in summarily denying that claim.  The postconviction court summarily
denied the claim, concluding that the report was not newly discovered
evidence and that it did not establish that any particular test, test result, or
testimony at Johnston’s trial was faulty.  As we explain below, we agree with
the postconviction court that the report presented by Johnston does not
constitute newly discovered evidence.

A trial court’s “summary denial of a newly discovered evidence claim
will be upheld if the motion is legally insufficient or its allegations are
conclusively refuted by the record.”  Taylor v. State, 3 So.3d 986, 999
(Fla.2009).  Further, as we have explained, in order to merit relief on the
grounds of newly discovered evidence, two requirements must be satisfied: 
First, “the evidence ‘must have been unknown by the trial court, by the party,
or by counsel at the time of trial, and it must appear that defendant or his
counsel could not have known [of it] by the use of diligence.’ ”  Jones II, 709
So.2d at 521 (quoting Torres-Arboleda v. Dugger, 636 So.2d 1321, 1324-25
(Fla.1994)).  Second, if evidence is determined to be newly discovered, the
evidence must be such that on retrial, the defendant would probably be
acquitted.  See id.

The report cited by Johnston does not meet the test for newly discovered
evidence.  Pursuant to a 2005 federal law, a forensic science committee was
created by the National Academy of Sciences to examine the status of and
address the most important issues facing the forensic science community.  The
committee considered testimony and other data from a diverse group of entities
and individuals who play a role in the field of forensic science.  The committee
developed a number of recommendations directed at enhancing education,
furthering research, and developing more consistency across the forensic
science disciplines.  These findings and recommendations are discussed in the
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report.  Johnston argues that information contained in the report casts enough
doubt on the forensic testing done in his case that, if it were introduced at trial,
would result in his acquittal.

First, we note that the report cites to existing publications, some of
which were published even before Mary Hammond’s murder.  The majority of
the remaining publications were published during the years when Johnston
was pursuing postconviction relief.  Therefore, we decline to conclude that the
report is newly discovered evidence.  Moreover, even if the report were newly
discovered evidence, we conclude that the report lacks the specificity that
would justify a conclusion that it provides a basis to find the forensic evidence
admitted at trial to be infirm or faulty.  The following statement in the report’s
executive summary is particularly telling:  “The committee decided early in its
work that it would not be feasible to develop a detailed evaluation of each
discipline in terms of its scientific underpinning, level of development, and
ability to provide evidence to address the major types of questions raised in
criminal prosecutions and civil litigation.”  As a result, we agree with the
following observation of the postconviction court:

The report does not establish that any particular test, test
result, or specific testimony presented at Mr. Johnston’s trial
was faulty or otherwise subject to challenge.  Furthermore, it is
merely a new or updated discussion of issues regarding
developments in forensic testing.  It does not constitute evidence
that was not known at trial and could not have been ascertained
through due diligence.

27 So.3d at 20-22.5 [emphasis added]

The Florida Supreme Court rejected the claim that the NAS report constituted newly

discovered evidence holding that it was nothing more than “a new or updated discussion of

issues regarding developments in forensic testing” and further that the report “does not

constitute evidence that was not known at trial and could not have been ascertained through

5Offered as persuasive authority.
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due diligence.”  Id.   That court reinforced that determination more recently in the case of

Boyd v. State, 200 So.3d. 685, 705 (Fla. 2015), holding:

To the extent Boyd characterizes the 2009 NAS report as newly discovered
evidence, Boyd cannot show that the portions of the report upon which he
relies could “not have been known by the trial court, the party, or counsel at
the time of trial,” and that he “or defense counsel could not have known of it
by the use of diligence.”  Schwab v. State, 969 So.2d 318, 325 (Fla.2007).  As
Boyd acknowledges, many of the statements in the Summary and Introduction
sections of the NAS report to which Boyd cites appear in sources that were
readily available at the time of his 2002 trial.  Therefore, Boyd has failed to
demonstrate that the NAS report constitutes newly discovered evidence.  See
Johnston v. State, 27 So.3d 11, 21–23 (Fla.2010) (finding 2009 NAS report
was not newly discovered evidence, in part, because report cited existing
publications, some of which were published before victim’s murder).

See also Foster v. State, 132 So.3d 40 (Fla. 2013) (rejecting NAS report as newly discovered 

evidence).  Such is the case here.  Brown’s arguments against testimony regarding bitemarks

are the same arguments argued on post-conviction review.  See Brown v. State, 798 So.2d

481, 492 (¶9) (Miss. 2001).  Further, nothing in the NAS report constitutes evidence not

known at trial or that could have been ascertained through due diligence.  The comments in

the report on bitemark testimony represent the same arguments presented in this case and

countless others involving such testimony over the years.  They are not new.  The NAS report

simply does not qualify as newly discovered evidence entitling the petitioner to the relief he

seeks. 

The petitioner claims to offer a number of cases and articles/reports which he avers

are “newly discovered evidence” entitling him to relief.  He is mistaken.  First of all, the
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petitioner cites to no cases which stand for the proposition that bitemark evidence is not

admissible.  Neither the NAS report nor the articles relied upon by Brown constitute newly

discovered evidence.

The Florida cases of Johnston, Boyd, and Foster cited previously, are not isolated

cases.  Other courts have been loathe to accept the NAS report as new evidence, as the case

of Coronado v. Texas, 384 S.W.3d 919 (Tex. App. Dallas 2012), demonstrates.  There,

Coronado sought to exclude bitemark testimony by the State’s expert.  The trial court denied

his motion and allowed the testimony of a bitemark expert.  On appeal, Coronado challenged

the trial court’s acceptance of this testimony and the Texas Court of Appeals affirmed the

decision of the trial court holding:

In his sole issue on appeal, appellant contends the bite-mark evidence
admitted at trial through the testimony of Dr. Williams is not reliable scientific
evidence under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579,
584–87, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993), and Kelly v. State, 824
S.W.2d 568, 573 (Tex.Crim.App.1992).  Specifically, appellant contends he
established the scientific theory is questionable because reports from the
National Research Council of the National Academies and others have
concluded that serious deficiencies exist in the area of forensic dentistry.  See
generally National Research Council of the National Academies,
Strengthening Forensic Science in the United States:  A Path Forward 173–176
(2009) [hereinafter NAS Report ].  The State responds that the trial court did
not abuse its discretion in denying the motion to exclude Dr. Williams's
testimony because the record reflects that Dr. Williams followed scientifically
grounded and professionally accepted techniques in collecting and analyzing
the bite mark evidence in this case.

* * *

Rule 702 of the Texas Rules of Evidence provides:
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If scientific, technical, or other specialized knowledge will assist the trier of
fact to understand the evidence or determine a fact issue, a witness qualified
as an expert by knowledge, skill, experience, training, or education may testify
thereto in the form of an opinion or otherwise.

Tex.R. Evid. 702.  It is a trial court’s responsibility under Rule 702 to
determine whether proffered scientific evidence is sufficiently reliable and
relevant to assist the jury.  Jackson v. State, 17 S.W.3d 664, 670
(Tex.Crim.App.2000).  Thus, before admitting expert testimony, the trial court
must be satisfied three conditions are met: (1) the witness qualifies as an
expert by reason of his knowledge, skill, experience, training, or education; (2)
the subject matter of the testimony is appropriate for expert testimony; and (3)
admitting the expert testimony will actually assist the fact finder in deciding
the case.  Vela, 209 S.W.3d at 131; Jackson, 17 S.W.3d at 670.  These
conditions are commonly referred to as (1) qualification, (2) reliability, and (3)
relevance.  Vela, 209 S.W.3d at 131.  The focus of the reliability analysis is to
determine whether the evidence has its basis in sound scientific methodology
such that testimony about “junk science” is weeded out.  Tillman v. State, 354
S.W.3d 425, 435 (Tex.Crim.App.2011).  Reliability centers on principles and
methodology rather than the conclusions an expert generates by using those
principles or methodology.1  See Daubert, 509 U.S. at 595, 113 S.Ct. 2786. 
Although an inquiry as to reliability is flexible, the proponent of the evidence
must establish some foundation for the reliability of an expert’s opinion.  Vela,
209 S.W.3d at 134.  The demonstration of reliability must be made by clear
and convincing evidence.  Russeau v. State, 171 S.W.3d 871, 881
(Tex.Crim.App.2005).

To be considered sufficiently reliable as to be of help to a jury,
scientific evidence must meet three criteria:  (1) the underlying scientific
theory must be valid; (2) the technique applying the theory must be valid; and
(3) the technique must have been properly applied on the occasion in question. 
Vela, 209 S.W.3d at 134; Kelly, 824 S.W.2d at 573.  Generally, in areas
considered “hard science,” factors that could affect a trial court’s
determination of reliability include, but are not limited to:  (1) the extent to
which the underlying scientific theory and technique are accepted as valid by
the relevant scientific community, if such a community can be ascertained; (2)
the qualifications of the expert testifying; (3) the existence of literature
supporting or rejecting the underlying scientific theory and technique; (4) the
potential rate of error of the technique; (5) the availability of other experts to
test and evaluate the technique; (6) the clarity with which the underlying
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scientific theory and technique can be explained to the court; and (7) the
experience and skill of the person(s) who applied the technique on the
occasion in question.  See Kelly, 824 S.W.2d at 573.  But the court of criminal
appeals has recognized that the “assessment of a ‘theory’ or ‘technique’ in
fields aside from the hard sciences, such as the social sciences or fields that are
based primarily on experience or training ... may be misleading.”  See Nenno
v. State, 970 S.W.2d 549, 561 (Tex.Crim.App.1998), overruled on other
grounds by State v. Terrazas, 4 S.W.3d 720 (Tex.Crim.App.1999).  As a result,
the court crafted “an appropriately tailored translation of the Kelly test to areas
outside of hard science.”  Id.  Although the general principles in Kelly still
apply, the specific factors may or may not apply depending upon the context. 
See Coble v. State, 330 S.W.3d 253, 273 (Tex.Crim.App.2010).  This is
because the methods of proving reliability in the soft sciences will vary,
depending upon the field of expertise.  Id. Consequently, to establish reliability
in a “soft science,” the proponent must establish that:  (1) the field of expertise
is a legitimate one; (2) the subject matter of the expert’s testimony is within the
scope of that field; and (3) the expert’s testimony properly relies on or utilizes
the principles involved in that field.  Nenno, 970 S.W.2d at 561; Tillman, 354
S.W.3d at 435–36.  Because the distinction between various types of testimony
may often be blurred, the court of criminal appeals “explicitly refrained from
developing rigid distinctions between ‘hard’ science, ‘soft’ sciences, and
nonscientific testimony.”  Morris v. State, 361 S.W.3d 649, 655
(Tex.Crim.App.2011).

Dr. Williams testified that forensic odontology is the application of the
science of dentistry to the field of law. The NAS Report describes the science
as an “experience-based forensic method based on expert interpretation of
observed patterns.”  See NAS Report, supra p. 174. Therefore, because the
science is more akin to a soft science, we employ the Nenno factors in our
analysis.

Dr. Williams testified that he is a practicing dentist and board-certified
odontologist, and has been performing bite mark analysis for twenty years.  He
served on the board of directors for the American Board of Forensic
Odontology (“ABFO”) for six years, and worked with the certification
committee to develop guidelines for becoming board certified in forensic
odontology.  He teaches at Baylor College of Dentistry, the University of
Texas, Southern Methodist University, and Texas A & M University, and has
written several papers and given numerous presentations in the field of
forensic odontology.  He works on a consulting basis with the Dallas County
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Medical Examiner’s office and has been their chief forensic odontologist since
1991.  He has also consulted with the FBI and various other law enforcement
agencies across the state.

Dr. Williams testified that the field of forensic odontology is accepted
as valid by the American Academy of Forensic Sciences, the American Dental
Association, the Texas Dental Association, and many other scientific
organizations that are involved with dentistry.  There is also extensive
literature supporting the scientific theory and underlying techniques of bite
mark analysis, including a text book written by Robert Dorion entitled
“Bitemark Evidence” and articles written by Charles Bowers, David Sweet,
and David Sin. Dr. Williams acknowledged that there is a lack of scientific
studies testing the reliability of bite marks on human skin, likely due to the fact
that few people are willing to submit to such a study.  However, he did point
out there was one study on skin analysis conducted by Dr. Gerald Reynolds
using pig skin, “the next best thing to human skin.”  Dr. Williams testified that
there are recognizable and definable techniques in the field of forensic
odontology that can be verified.  Specifically, the ABFO has established
guidelines for the proper collection, documentation, and analysis of bite mark
evidence.  These guidelines provide a basic framework in which the scientific
principles of forensic odontology are analyzed and applied, but they still allow
for some discretion among practitioners. The techniques applied by a
practitioner can be verified by examining their documentation of the analysis
performed to ensure that no error, distortion or discrepancy was introduced
into the comparison.  Dr. Williams stated that he regularly has his work
verified by the two other dentists within his practice by submitting the
evidence to them and having them perform a blind analysis.  He stated there
are approximately 104 board-certified forensic odontologists available to
verify another practitioner’s analysis.

Dr. Williams described generally how bite mark evidence is collected
and analyzed according to the ABFO guidelines.  He testified that an
odontologist should be contacted as soon as a bite mark is discovered because
it is ideal that the evidence on the victim be as recent as possible.  The
odontologist should photograph the pattern injury and, if possible, take a saliva
swab for DNA testing.  An odontologist can take an impression of the skin
where the suspected bite mark is located if it is lacerated or depressed, but Dr.
Williams testified that he does not find such impressions to be of much
evidentiary value.  The next step would be to gather evidence from any
suspects in the case, such as photographs, impressions, and casts of the
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suspects’ teeth.  Once the evidence is collected, the odontologist analyzes the
pattern injury on the victim to determine whether it has enough characteristics
to be classified as a human bite mark.  Dr. Williams explained that if the
bruising is diffuse, the injury may not have evidentiary value.  If a human bite
mark is identified, the odontologist then determines whether there are enough
unique characteristics of the teeth to pick the particular person out of a
population.  Dr. Williams was not willing to quantify the number of teeth
needed to make a positive identification on any given bite mark other than
saying “more than one.”  He explained that the more teeth that are
“evidentiary” in the bite mark, the more accurate a statement an odontologist
can make as to whether it is a human bite mark and whether there is a
particular individual that can be associated with that bite mark.  The ABFO
guidelines provide a variety of methods that odontologists can utilize in
comparing the cast of a suspect to a bite mark.  Of these approved methods,
Dr. Williams uses Adobe Photoshop to conduct his analysis.  He scans the
dental casts of any suspects and photographs of the bite marks onto his
computer and sizes them “one to one” so they can be properly compared.  He
uses Adobe Photoshop to remove the superfluous material of the cast so that
all that is left are the edges of the teeth that make contact with the tissue.  This
image is then converted to a transparent overlay which can be superimposed
over the bite marks for comparison.  Dr. Williams began using Adobe
Photoshop in 1993 and worked with the forensic photographer for the Dallas
County Medical Examiner’s Officer to develop and refine this technique for
bite mark comparison.

Dr. Williams acknowledged he was aware of recent cases and studies
questioning the accuracy of bite mark analysis.  He explained that these studies
and cases simply highlight the fact that practitioner error, lack of training
and/or a misapplication of recognized odontology techniques can yield results
that are not evidentiary and should not be used in the judicial arena.  Dr.
Williams stated that he does not agree with the NAS Report’s conclusion that
bite mark analysis cannot result in a conclusive match.  He explained that the
ability to find a match depends on the quality of the evidence available for
analysis and the quality of the evidence obtained from a suspect for
comparison, and “the NAS does not like to see such a subjective analysis.” 
Although he acknowledged that skin does not always make a good impression
material, he also stated that you do not have to be a “rocket scientist” to see
that, in some cases, there is a unique and distinct pattern of teeth that can be
identified.
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* * *
Appellant acknowledges that bite mark evidence has generally been

deemed admissible.  See Spence v. State, 795 S.W.2d 743, 752
(Tex.Crim.App.1990).  In Spence, the court of criminal appeals noted that
while they had not found unanimous agreement on the proper predicate for
determining admissibility of bite mark evidence, “our research has not yet led
us to a single reported case where bite mark evidence has been ruled not to be
admissible evidence.”  Id.  The court further observed that while experts in the
field do not agree on the exact number of similarities necessary to make a
positive identification, “the lack of agreement on the minimum number of
concordant points on similarity, as well as what might be considered as the
lack of sufficient background data goes to the weight and not the admissibility
of such evidence.”  Id.

Yet appellant insists that Spence no longer holds any precedential value
because it was decided before Daubert and the NAS identification of several
deficiencies in the field of forensic odontology.  The existence of deficiencies
in a particular field, however, does not merit the wholesale exclusion of all
evidence within that field.  And there is nothing to suggest that the application
of Daubert to the facts in Spence would yield a different result.  Indeed, in a
recent unpublished decision, the court of criminal appeals upheld the
admission of similar expert testimony in the field of forensic odontology.  See
Chanthakoummane v. State, No. AP–75,794, 2010 WL 1696789, at *23
(Tex.Crim.App. April 28, 2010) (not designated for publication).  In
Chanthakoummane, both the State and the defense presented expert testimony
concerning bite mark analysis.2  Id. at *21–22.  Unlike the case at bar, the
State’s expert utilized his analysis to positively identify the suspect rather than
exclude suspects from a closed population.  The expert testifying on behalf of
the defense was highly critical of the State’s expert’s techniques, as well as the
evidentiary value of the bite mark used for analysis.  Id. at *22.  These
criticisms formed the basis for the defendant’s Daubert reliability challenge. 
Id.

The court of criminal appeals rejected the defendant’s argument that the
testimony was not reliable and therefore inadmissable.  In so concluding, the
court reasoned that the State’s expert followed the ABFO guidelines when
conducting his analysis, and the opposing expert did not discredit the scientific
theory or the technique of bite mark comparison.  Id. at *23.  Because the trial
court was ultimately in the best position to evaluate the witnesses and their
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conflicting testimony, the high court deferred to the trial court’s decision to
admit the evidence.  Id.

Appellant further argues that the bite mark evidence at issue here fails
the “testability” prong of Daubert because it was not derived from techniques
with known testing rates.  Although Dr. Williams did concede that skin is a
poor impression medium, he also explained that there can still be bite marks
that have evidentiary value.  In conducting his analysis in this case, Dr.
Williams stated that he was conservative and only selected two of several
pattern injuries that were likely bite marks.  The two that were selected were
marks that he believed met his high standard of evidentiary value.  As to
known error rates, Dr. Williams explained the difficulties in conducting studies
on human bite marks.  And as the State observes, because bite mark analysis
is based partly on experience and training, the hard science methods of
validation, such as assessing the potential rate of error, are not always
appropriate for testing its reliability.  See Nenno, 970 S.W.2d at 561.
Reliability should be evaluated with reference to the standards applicable to
the particular field in question.  See Coble, 330 S.W.3d at 274.  Moreover, the
Daubert inquiry affords more flexibility than appellant’s argument suggests. 
See Daubert, 509 U.S. at 588, 113 S.Ct. 2786.  While setting forth the factors
relevant to scientific reliability, the Supreme Court cautioned that “we do not
presume to set out a definitive checklist or test.”  Id. at 589, 113 S.Ct. 2786. 
We decline to impose such a checklist here.

Finally, with regard to the deficiencies in forensic odontology identified
in the NAS report, we note that the NAS report does not conclude that bite
mark evidence has lost general acceptance in the scientific community, nor
does it call for universal exclusion of such evidence.  To the contrary, the NAS
report acknowledged that “[d]espite the inherent weaknesses involved in bite
mark comparison, it is reasonable to assume that the process can sometimes
reliably exclude suspects.”  NAS Report, supra at 176.  The NAS Report
further observed that the methods of collection of bite mark evidence are
relatively noncontroversial; the dispute arises with regard to interpretation of
the collected data.  NAS Report, supra, at 176.  Significantly, the evidence in
this case was used for the very purpose the NAS deems reliable—to exclude
suspects in a closed population.  The State established that Dr. Williams’s
analysis was conducted in accordance with the ABFO guidelines, and
appellant did not discredit the basic scientific theory or technique of bite mark
comparison.  To the extent appellant demonstrated deficiencies or limitations
of the science, such limitations go to the weight of the evidence rather than its
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admissibility.  See Spence, 795 S.W.2d at 752.  On this record, the trial court
could reasonably conclude that the field of expertise is legitimate, Dr.
Williams’s testimony was within the scope of that field, and Dr. Williams
properly relied on established principles in that field.  See Nenno, 970 S.W.2d
at 561.

Consequently, we cannot conclude the trial court abused its discretion in
admitting the evidence. Appellant’s sole issue is overruled. The judgment of
the trial court is affirmed.
___________________
FN1. Although appellant now also references the relevance of Dr. Williams’s
testimony, the challenge in the court below was made only as to reliability. 
Our inquiry is limited accordingly.  See Tex.R.App. P. 33.1(a).

FN2. Here, appellant was provided with an appointed expert and had the
opportunity to refute Dr. Williams’s testimony.  For reasons not apparent in the
record, appellant elected not to do so.

384 S.W. 3d at 922-28.

The analysis by the Texas Court of Appeals in this case, offered as persuasive

authority, provides excellent guidance in dealing with the petitioner’s present claims

concerning the admissibility of bitemark evidence in the wake of the NAS report which is

simply not newly discovered evidence nor is it a “learned treatise.”  See Gee v. United States,

10-CF-1493 (D.C. 2012)(cert. denied June 17, 2013; Gee v. United States, No. 12-10386);

Melendez-Diaz v. Massachusetts, 557 U.S. 305, 351 (2009) (“The Court . . . errs when it

relies in such great measure on the recent report of the National Academy of Sciences.”)

(Kennedy, J., dissenting)).  

Likewise, the Supreme Court of Pennsylvania arrive ad the same conclusion regarding

the NAS report holding that the information “in the Report constitutes facts that were in the
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public domain and could have been discovered by Appellant through the exercise of due

diligence” and thus the report does not constitute newly discovered evidence.  See

Commonwealth v. Edmiston, 619 Pa. 549, 571 (2013).  The bottom line is that neither the

NAS report nor any of the other materials relied upon by the petitioner constitutes newly

discovered evidence.

The petitioner also relies on a number affidavits6 from various alleged bitemark

experts and cites to a numerous articles as a basis for his challenge to bitemark testimony. 

Pet. at 47-8.  One of these, Dr. Mary Bush has previously testified under oath that her

“expertise is  purely scholarly in nature and that she had never examined any ‘real-life bite[

]marks’ in her career.”  See State v. Prade, 9 N.E.3d 1072  (Ohio App. 9 Dist. 2014).  Dr.

Bush along with her husband, Dr. Peter Bush, perform bite mark analysis on pig cadavers

only and admitted the following:

[C]adavers differ from living people in that their internal temperatures cannot
be raised to 98.6 for purposes of testing, they do not bruise, and any movement
that might occur in a living person during a biting event can only be
approximated on a cadaver by having one person manipulate the cadaver while
the other operates the mechanical jaw.  Moreover, Dr. Mary Bush admitted
that she placed all of the dots she used as data points in her mathematical
uniqueness studies on the teeth herself, such that she had to have a statistician
determine a rate of error for her placement of the dots.” 

Id.  

6See Pet. Exhibits 8 & 9.
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Dr. Bush’s “studies” on cadavers do not constitute newly discovered evidence. 

Neither Peter nor Mary Bush make assertions in this case that Brown was not the source of

the bitemark on the body of Boyd.  Indeed, both admit that they “did not examine or analyze

the injury located on the left forearm of Sherwood Brown.”  See Pet. Exh. 8 at ¶ 5.   Rather,

the petitioner merely offers this tandem affidavit which references their “studies” which

dispute bitemark testimony.   Likewise, Dr. H. David Sheets, whose articles7 are also relied

upon by the petitioner, does not opine in this case with regard to bitemark testimony in this

case.  In fact, Sheets is not a dentist or an odontologist but is rather a “researcher” and

college professor with a Ph.D in physics.8  These “studies” and the other articles relied upon

do not constitute newly discovered evidence.  Likewise, petitioner’s Exhibit 9 is merely an

updated offering of the now familiar chorus sung many times, that bitemark evidence

testimony is unreliable.  Again, this issue was previously raised under the guise of

prosecutorial misconduct and is res judicata.9  

Dr. Mincer did not testify falsely.  Dr. West did not testify.  Despite the petitioner’s

claims to the contrary, bitemark testimony is still admissible.  The petitioner has failed to cite

to any authority, relevant or otherwise, to the contrary.  See Brawner v. State, 947 So.2d 254,

7See Pet. Exhibits 8 at 6.

8See Sheet’s College’s website entry http://www3.canisius.edu/~sheets/(Last viewed on
September 15, 2016).

9See Brown v. State, 798 So.2d 481, 492 (Miss. 2001).
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265-66 (Miss. 2006); Bennett v. State, 933 So.2d 930, 953 (Miss. 2006)(“Failure to cite to

relevant authority results in a waiver of the issue on appeal”)  Bitemark testimony is still

accepted in courts across the country even in the wake of the NAS report and in light of all

the articles and studies referenced by the petitioner.

The NAS report, studies, articles and affidavits relied up on by the petitioner merely

reiterate prior arguments regarding the reliability of bitemark evidence testimony which this

has previously disposed of.  See Brown v. State, supra.  The arguments offered constitute a

mere regurgitation of those same arguments previously presented.  Simply because the

petitioner offers updates of these arguments and calls them “newly discovered” does not

make them so.  The petitioner is doing nothing more than attempting to relitigate a matter

which has previously been decided.  The matter is res judicata.  See Miss. Code Ann § 99-39-

21(3); See Jordan v. State, 918 So.2d 636, 658, (¶66) (Miss. 2005); Jordan v. State, 912

So.2d 800, 809, 818, (¶¶11-12, 62) (Miss. 2005); Hughes v. State, 892 So.2d 203, 209-10,

(¶12) (Miss. 2004); Gray v. State, 887 So.2d 158, 164, 166-67, (¶¶11,18) (Miss. 2004);

Mitchell v. State, 886 So.2d 704, 709, ¶ 9 (Miss. 2004); Doss v. State, 882 So.2d 176, 197,

(¶¶ 58-59) (Miss. 2004); Bishop v. State, 882 So.2d 135, 148-49 (¶31) (Miss. 2004); Grayson

v. State, 879 So.2d 1008, 1012, (¶¶ 6-8) (Miss. 2004); Wiley v. State, 750 So.2d 1193, 1200

(Miss. 1999); Foster v. State, 687 So.2d 1124, 1129, 1138, 1140 (Miss. 1996); Wiley v. State,

517 So.2d 1373, 1377 (Miss. 1987).  The cases and/or articles offered by the petitioner do

not serve to vitiate the application of these bars nor do they constitute new evidence.  Such
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evidence, contradicting bitemark testimony, was previously offered and rejected by this Court

in denying Brown’s first application for leave, as previously noted. 

Nor does Brown’s claim that DNA testing of a saliva sample taken from the victim 

which allegedly lacks his DNA somehow discredit the bitemark testimony offered at trial. 

Assuming for the sake of argument only that the FAS examiner’s conclusion is correct that

male DNA which did not match Brown was found in the victim’s saliva sample taken during

autopsy,  Brown and FAS can say only the following about such finding:

The presence of male biology/DNA in [the minor victim’s] saliva sample, collected
during her autopsy, suggests that it may have been deposited in her mouth recent to
her death ... [because if not] the biology/DNA would have been flushed from her

mouth through eating, drinking, swallowing, etc.   

Petition at 34.  This “finding” clearly does nothing to support Brown’s procedurally barred

claim bitemark testimony is scientifically unsound. 

Because Brown’s claim is outside the scope of the remand order for DNA testing, is

successive writ barred, successive petition barred, time barred, and barred by the doctrine of

res judicata, the claim should be denied accordingly.  Further, as demonstrated supra,

Brown’s claim also lacks legal merit.  Accordingly, Brown’s challenge to bite mark

testimony cannot serve as the basis for the grant of post-conviction relief.

III. BROWN’S RENEWED ATTACK ON CHICK JONES’ TESTIMONY IS
PROCEDURALLY BARRED AND LACKS MERIT.

This claim, too, exceeds the scope of the remand order for DNA testing and should

be deemed procedurally barred for that reason.  Burns, 879 So. 2d at 1003 (¶9).  Additionally,
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the claim is res judicata barred based on this Court’s prior consideration of this claim in

which the Court rejected Brown’s assertion that the State “coerc[ed] false testimony from

James Coleman Jones.”  Brown, 798 So. 2d at 491.  The claim is additionally barred pursuant

ot the successive writ bar found in Miss. Code § 99-39-27(9) and the time bar found in Miss.

Code § 99-39-5(2).  See Grayson v. State, 118 So.3d 118 (Miss. 2013).  The claim is likewise

barred pursuant to Miss. Code § 99-39-21(2)10 as the petitioner now brings this claim under

a different legal theory based now on DNA test results.  In addition to being procedurally

barred, Brown’s claim lacks merit.

In his petition, Brown notes contradictions between Jones’ initial statement to police,

his grand jury testimony, and his trial testimony.  Brown then goes on to contend that “Jones’

trial testimony has all the hallmarks of false cooperator testimony.”  Petition at 55.  Brown

claims that Jones’ trial testimony should have been entirely discounted because “he changed

his story multiple times, he was a convicted felon and an admitted perjurer, and he agreed

to testify for the State in exchange for a reduced sentence on pending felony charges.” 

Petition at 58.

In his first application for leave, Brown claimed that “police and the district attorney

pressured Jones to say that Brown had confessed to the crimes but that his five recorded

recollections contain enough discrepancies to show his testimony was fabricated.  Brown

argues that Jones had a motive to lie since he had been indicted and offered a plea bargain.” 

10Id. 
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798 So. 2d at 491 (¶6).  This Court found that the record showed that defense counsel was

fully apprised of the statements and the inconsistencies, and that the weight and credibility

of Jones’ testimony was for the jury to determine.  Id.  Specifically, the court held that:

1. Coercing False Testimony from James Coleman Jones.

¶ 6. Brown contends that police and the district attorney pressured Jones
to say that Brown had confessed to the crimes but that his five recorded
recollections contain enough discrepancies to show his testimony was
fabricated.  Brown argues that Jones had a motive to lie since he had been
indicted and offered a plea bargain. The record reflects that the defense was
fully aware of the existence of all of Coleman Jones's statements and their
inconsistencies.  The prosecutor noted on the record:

I’m not trying to belabor the point, but there are things in these
documents or statements which exculpate Mr. Brown and things which
inculpate Mr. Brown, and only the jury can decide what to believe from
Coleman Jones and what not to believe.

The credibility of any witness, even a convicted felon, is for a jury to decide.
Swington v. State, 742 So.2d 1106, 1111 (Miss.1999).  In fact, Jones was
cross-examined by the defense about his conflicting stories.  The issue was
known to the defense at the time of trial and is now procedurally barred from
further review pursuant to Miss. Code Ann. § 99-39-21(1).  Brown has failed
to show cause for failing to raise the matter on direct appeal or demonstrate
actual prejudice to the defense.  The procedural bar must therefore remain in
place.  Cole v. State, 666 So.2d 767, 773 (Miss.1995).

Id.  Accordingly, Brown’s claim regarding Jones’ allegedly false testimony is waived and res

judicata barred.  See Crawford v. State, ___So.3d ___2016 WL 4141748 (Miss. 2016); see

also Moffett v. State, 156 So.3d 835, 844-45 (Miss 2014)(holding that “[t]he procedural bars

of waiver, different theories, and res judicata as well as the exceptions thereto contained in
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Miss. Code Ann. § 99–39–21(1)–(5) are clearly applicable to death penalty post-conviction

relief applications”).

Alternatively, Brown’s claim lacks merit.  Brown claims that, based on his

interpretation of the defense’s DNA testing, the alleged absence of his DNA in the child

victim’s rape kit and on her bra, and the alleged presence of an unknown male’s DNA on

those items, prove that Jones’ trial testimony was false.   For the sake of argument only, even

if Brown’s assertion regarding the lack of his DNA and presence of unknown male DNA is

true, such does not prove that Jones’ trial testimony is false.  Jones never claimed to have

first-hand knowledge that Brown had sex with the child victim.  Rather, Jones testified that

Brown confessed to him that he had sex with the child victim.  Regardless of the results of

the DNA testing, said results simply cannot prove that Brown did not tell Jones that he had

sex with the child victim.  

Moreover, as explained by this Court on direct appeal, it was not necessary that the

State prove that Brown had sex with the child victim.  Brown, 690 So. 2d at 291.  The

underlying felony, felonious child abuse, was sufficiently proven by evidence that the child

victim “had been abused, struck and mutilated consistent with the definition of felonious

abuse and/or battery of a child provided in § 97-5-39.”  Id.  This is to say that even if DNA

test results did show Brown did not have sex with the child victim, an allegation the State

disputes, such could not have altered the outcome of Brown’s trial because this Court already
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found on direct appeal that the underlying felony was sufficiently proven by other evidence

of physical abuse.

Because the issue of Jones’ credibility procedurally barred and lacks merit, the

petitioner’s claims regarding the weight and worth of Jones’ trial testimony cannot serve as

the basis for the relief he seeks.  This claim should therefore be denied.

CONCLUSION

Brown’s petition must be denied pursuant to Mississippi Code Annotated Section 99-

39-27 because he fails to show that his claims are procedurally alive and that he has suffered

the denial of a state or federal right.  See Havard v. State, 86 So.3d 896, 899 (¶8)

(Miss.2012) (“the Court shall deny relief unless the claims are not procedurally barred and

they make a substantial showing of the denial of a state or federal right.”).  Specifically,

Brown fails to show that the DNA tests results meet the newly discovered evidence

exceptions to the time bar, successive writ bar, and successive application bar.  The

remainder of Brown’s claims are also res judicata barred.  Alternatively, all of Brown’s

claims are without merit.  Therefore, Brown’s motion to vacate his convictions and sentences

or in the alternative motion for new trial should be denied for the reasons asserted.

44



Respectfully submitted,

JIM HOOD
ATTORNEY GENERAL 
STATE OF MISSISSIPPI

JASON L. DAVIS
SPECIAL ASSISTANT ATTORNEY GENERAL
Miss. Bar No. 102157

LADONNA C. HOLLAND
SPECIAL ASSISTANT ATTORNEY GENERAL
Miss. Bar No. 101888

BY: LaDonna C. Holland

OFFICE OF THE ATTORNEY GENERAL

Post Office Box 220
Jackson, Mississippi 39205
Telephone:  (601) 359-3680
Facsimile:   (601) 359-3185
lholl@ago.state.ms.us

45

mailto:lholl@ago.state.ms.us


CERTIFICATE OF SERVICE

This is to certify that I, LaDonna C. Holland, Special Assistant Attorney General for

the State of Mississippi, have electronically filed the foregoing RESPONSE IN

OPPOSITION TO PETITIONER’S MOTION TO VACATE CONVICTIONS with the Clerk

of the Court using the ECF system which sent notification of such filing to the following:

Honorable Celeste Wilson
Circuit Judge
P.O. Box 280
Hernando, MS 38632

Tucker Carrington
Mississippi Innocence Project
P.O. Box 1848
University, MS 38677-1848
wtc4@ms-ip.org

John R. Lane
One Houston Center
1221 McKinney, Suite 2800
Houston, TX 77010
jlane@fr.com

Garland T. Stephens
700 Louisiana, Suite 1700
Houston, TX 77002-2755
garland.stephens@weil.com

This, the 6th day of January, 2017.

s/ LaDonna C. Holland

46


	 PROCEDURAL HISTORY 
	STATEMENT OF FACTS
	SUMMARY OF THE ARGUMENT

