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Sherwood Brown, through counsel, respectfully replies to the State’s response in 

opposition to his motion pursuant to § 99-39-7 of the Mississippi Uniform Post-Conviction 

Collateral Relief Act (“UPCCRA”) to vacate his convictions.   

In the face of powerfully exonerating DNA results that undermine every aspect of the 

prosecution’s case against Mr. Brown, the State has no substantive response.  It cannot 

meaningfully dispute the clear scientific proof.  Instead, it attempts to distract the Court with 

false alarms about “lost evidence” and complaints about “selective” testing.  These claims are 

plainly wrong.  The State had equal access to the evidence, equal opportunity to test the evidence, 

and its chosen laboratory obtained results that are equally devastating to its case.    

Nor can the State meaningfully dispute the import of the DNA results.  They contradict 

the prosecution’s case that Sherwood Brown was the murderer: the blood on his shoes does not 

match the victims’ blood or the blood in the bloody shoeprints found at the crime scene; the 

DNA in the child-victim’s mouth did not come from him; and he is not the source of the DNA on 

her bra or in the comb of her pubic hair.  In short, there is no DNA evidence that connects him to 

the murder scene or its victims at all.  To the contrary, the DNA results show that an unknown 

male left his DNA in the child-victim’s mouth; an unknown male left his DNA on the cup of her 

bra; and an unknown male left his sperm in her pubic hair.  This new evidence is such that it 

“will probably produce a different result or induce a different verdict, if a new trial is granted.”  

Howard v. State, 171 So.3d 495 (Miss. 2015) (citing Crawford v. State, 867 So.2d 196, 204 

(Miss. 2003)) (citing Meeks v. State, 781 So.2d 109, 112 (Miss. 2001)).   

 Rather than truly grapple with these new and uncontroverted facts, the State makes 

desperate arguments for procedural bars and for a heightened standard of review that this Court 

has already flatly rejected.  Id.; Brown v. State, No. 2012-DR-00203-SCT (Dec. 12, 2012) 
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(Corrected En Banc Order) (“The present motion [for DNA testing] is excepted from the time 

and successive writ bars.”).  Its arguments are unavailing.   

I. THERE ARE NO PROCEDURAL BARS TO CONSIDERATION  
OF THE RESULTS OF COURT-ORDERED DNA TESTING 

 
The State boldly, but erroneously asserts, “All of Brown’s claims are procedurally barred.”  

Response at 1.  It claims that “Brown’s motion for relief is time barred, successive writ barred, 

and barred by the prohibition against successive applications for leave to proceed in the trial 

court.”  Id. at 15.  Yet, as the State is constrained to acknowledge, this Court has already 

declared that Mr. Brown’s motion for DNA testing “is excepted from the time and successive 

writ bars.”  Brown v. State, No. 2012-DR-00203-SCT, Corrected En Banc Order (Dec. 12, 2012) 

(emphasis added).  That leaves the State in the untenable position of arguing that although Mr. 

Brown’s motion for DNA testing is excepted from procedural bars, any relief he seeks based 

upon the results of the DNA testing are procedurally barred.  If that were true, there would have 

been no reason for this Court to allow DNA testing in the first place, in this case or any other.  

The State’s argument betrays Mississippi’s commitment to make DNA testing – and it results – 

available to persons, like Mr. Brown, whose convictions and initial petitions for post-conviction 

relief took place long before DNA testing was available.  See 2009 Miss. Laws Ch. 339 (S.B. 

2709) (DNA Preservation and Access).    

To support its untenable position, the State misreads and mis-cites the controlling statute 

and alleged authority and ignores recent precedent on all fours with Mr. Brown’s petition.  The 

State writes: 

Brown’s motion for DNA testing has already been granted.  He is now before the 
Court on a motion to vacate, set aside, or correct the judgment or sentence [based 
on that testing].  Brown’s present application, like all applications filed in 
accordance with Section 99-39-27 is subject to the time bar, successive writ bar, 
and successive application bar, unless he can show that the DNA test results are 
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“of such a nature that it would be practically conclusive that, if it had been 
introduced at trial, it would have caused a different result in the conviction or 
sentence.”  Miss. Code Ann. §§99-39-5(2)(a)(ii), 99-39-23(6), 99-39-27(9).  See 
also, Crawford v. State, No. 2013-DR-02147-SCT (¶77) (August 4, 2016) 
(quoting Miss. Ann. §§ 399-39-(5)(2)(a)(i) & 99-39-27(9) (Rev. 2015); Crawford 
v. State, 867 So.2d 196, 202 (¶7) (Miss. 2003) (citing Miss. Code Ann. 99-39-
23(6). 

 
Response at 18. 

This is a trifecta of misused authority.  First, the “practically conclusive” language is not 

from subsection 5(2)(a)(ii) of the UPCCRA.  It is from subsection 5(2)(a)(i).  Subsections (a)(i) 

and (a)(ii) are alternative provisions for exceptions to the three-year statute of limitations.   

Subsection (a)(ii) mandates a lesser standard for DNA-related applications.  It only requires one 

who seeks DNA testing to demonstrate “a reasonable probability that the petitioner would not 

have been convicted or would have received a lesser sentence if favorable results had been 

obtained through such forensic DNA testing at the time of the original prosecution.”  Miss. Code 

§ 99-39-5(2)(a)(ii) (emphasis added). 

Second, section 99-39-23(6) excepts claims based on new DNA testing results from the 

second or successive bar without regard to whether the results will be “practically conclusive.”  

It states: “Likewise excepted are those cases in which the petitioner has filed a prior petition and 

has requested DNA testing under this article, provided the petitioner asserts new or different 

grounds for relief related to DNA testing not previously presented[.]”  Miss. Code § 99-39-23(6).  

Third, the State ignores the real significance of the two Crawford opinions.  In the first, 

this Court held that to succeed on a motion for a new trial based on newly discovered evidence, 

“the petitioner must show that the newly discovered evidence will probably produce a different 

result or induce a different verdict, if a new trial is granted.”  Crawford v. State, 867 So.2d 196, 

204 (2003).  This is precisely the standard that should be applied here, because, as discussed 
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below, this Court ruled in Howard v. State, 171 So.3d 495 (Miss. 2015) – another DNA testing 

case that is directly on point – that this is the applicable standard.  In the second Crawford 

opinion, this Court explained that capital cases, such as this one, require “heightened scrutiny”: 

The standard of review for capital convictions and sentences is “one of 
‘heightened scrutiny’ under which all bona fide doubts are resolved in favor of the 
accused.” Flowers v. State, 773 So.2d 309, 317 (Miss. 2000) (citations omitted)).  

 
Crawford v. State, No. 2013-DR-02147-SCT (Aug. 4, 2016) at ¶16 (quoting Chamberlain v. 

State, 55 So.3d 1046, 1049-50 (Miss. 2010)).  In Brewer v. State, 819 So.2d 1169 (Miss. 2002), 

this Court applied this principle in circumstances that are directly relevant here.  Ordering a 

hearing on remand to determine whether a new trial should be granted based on the results of 

DNA testing, this Court wrote “[t]his Court has previously recognized that death penalty cases 

require a higher level of scrutiny because of the irreversible nature of the penalty.”  Id. at 1173.  

But the most telling flaw in the State’s argument is one of omission.  The State fails to 

mention this Court’s recent order in Howard v. State, 170 So.3d 495 (Miss. 2015), to which the 

State was a party.  The cases are indistinguishable.  Eddie Lee Howard, like Mr. Brown, was 

convicted of capital murder and is under penalty of death.  Howard v. State, 701 So.2d 274 (Miss. 

1997).  Mr. Howard, like Mr. Brown, had already sought and been denied post-conviction relief 

before his request for DNA testing was made.  Howard v. State, 945 So.2d 326 (Miss. 2007).  

And Mr. Howard, like Mr. Brown, was before this Court on a motion to vacate his convictions 

based on the results of that DNA testing.   

In Howard, this Court issued the following order: 

Howard previously filed with this Court a petition for post-conviction relief, in 
which he raised claims of newly discovered evidence and requested leave to 
pursue DNA testing of biological evidence to support his claim.  This Court 
granted Howard’s request for DNA testing and dismissed other claims without 
prejudice, to be refiled with the DNA results.  Howard v. State, 49 So.3d 79, 80 
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(Miss. 2010).  Testing is now complete, and Howard has resubmitted his 
previously filed claims through the instant motion.  
 
After due consideration, the Court finds that Howard should be granted leave to 
file his petition for post-conviction relief in the trial court, and the trial court 
should rule on the petition after first conducting an evidentiary hearing on the 
following issue: 
 
Whether the newly discovered evidence presented in Howard’s Motion to Vacate 
Convictions, including the results of post-conviction DNA testing, is of such a 
nature that it “will probably produce a different result or induce a different 
verdict, if a new trial is granted.”  Crawford v. State, 867 So.2d 196, 204 (Miss. 
2003) (citing Meeks v. State, 781 So.2d 109, 112 (Miss. 2001)). 
 

Howard v. State, 170 So.3d 495 (Miss. 2015) (emphasis added).   

 There is no principled basis for finding that Mr. Brown’s request for post-conviction 

relief based on the results of court-ordered DNA testing are time or successive writ barred when 

Mr. Howard’s were not.  There is thus no principled basis to impose a higher standard on Mr. 

Brown – the “practically conclusive” standard the State urges – than this Court ordered for Mr. 

Howard.  The State offers none. 

But, even were this Court to rule that the higher standard for exceptions to procedural 

bars based on newly discovered evidence must be met, for the reasons set forth below, it has 

been met here. 

II. THE PARTIES HAD EQUAL ACCESS AND OPPORTUNITY TO TEST ALL 
THE PHYSICAL EVIDENCE 

 
The Honorable Robert P. Chamberlin, then of the DeSoto County Circuit Court, entered a 

series of orders to accomplish this Court’s mandate to “order the testing of any biological 

evidence still in existence.”  Brown, No. 2012-DR-00203-SCT, Corrected En Banc Order at 2.  

Those orders established protocols for testing that were scientifically sound and eminently fair to 

both sides.  In its initial order, the Circuit Court required the laboratory selected by Mr. Brown, 
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Forensic Analytical Sciences (“FAS”), to proceed in two stages so as to safeguard the State’s 

opportunity to test or retest the evidence.  It wrote: 

In the first stage of testing, FAS shall only assess and conduct DNA testing on the 
crime scene evidence.  Upon receipt of the evidence, FAS shall conduct an initial 
screening of the submitted evidence in order to determine prior to any other actual 
DNA testing, the quantity of testable biological material.  FAS will ensure that for 
each potentially testable sample, some portion of the sample is preserved for 
testing replication at a later date.   

 
Brown v. State, No. CR1994-0201; CV 2007-0215, Order for Post-Conviction DNA Testing, ¶5 

(March 1, 2013).  Further, the Circuit Court specifically provided that the State could, upon 

motion, retest any evidence after FAS’s testing was complete.  Id. at ¶16.   

In the event that there was not sufficient material to reserve a portion, the parties were to 

return to the Circuit Court if they were unable to agree on how to proceed.  Id. at ¶5.  The Circuit 

Court further ordered that “[i]f, after completion of the testing (as well as any re-testing), any 

party desires to examine or test items not contemplated in this order, such testing shall proceed 

by further written agreement among the parties or order of the Court.”  Id. at ¶17. 

 In subsequent orders, the Circuit Court authorized a laboratory – whether FAS, Mr. 

Brown’s designated laboratory, or Bode Cellmark, the State’s designated laboratory – to 

consume through testing the limited amount of DNA available under protocols to ensure fairness.  

See Brown v. State, No. CV 2007-0215, Order Regarding Post-Conviction DNA Testing (Aug. 

22, 2014) (establishing the procedures for FAS’s testing and consumption of DNA on pubic 

comb); Brown v. State, No. CV-2007-0215, Order Granting Respondent’s Unopposed Motion for 

Enlargement of Time of the Court’s DNA Testing Deadline and Incorporated Motion to 

Consume DNA Samples (March 28, 2016) (allowing Bode Cellmark to consume the blood on 

Mr. Brown’s right shoe and on the bottom of his left shoe). 
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Pursuant to these orders, several rounds of testing were accomplished under the 

supervision of the Circuit Court.  But, only now, after the scientific results are in – results that 

systematically undermine the State’s case – does the State complain about “select” or “lost” 

evidence. 

A. The State’s argument that FAS only tested “select” evidence is frivolous 

The State argues that the DNA testing results should not be credited because Mr. 

Brown’s testing laboratory, FAS, tested only “select” pieces of the evidence.  In particular, it 

charges that “the lab selected by Brown to perform DNA testing did not test Brown’s right shoe,” 

Response at 16, and that it tested “select portions of Brown’s left shoe.”  Id. at 15.  These charges 

are frivolous because all of the evidence was available for the State’s testing laboratory, Bode 

Cellmark, to test.  Indeed, Bode Cellmark could and did test the right shoe that the State 

complains was not tested by FAS.  Similarly, Bode Cellmark retested the left shoe.  It also tested 

other evidence that FAS did not test, including various items of Mr. Brown’s seized clothing.  

The State’s arguments about Mr. Brown’s right shoe are misguided.  FAS did not test Mr. 

Brown’s right shoe for two reasons.  First, the bloody shoe prints found at the crime scene, which 

the State alleged at the 1995 trial were left by Mr. Brown, were from a left shoe.  In other words, 

Mr. Brown’s right shoe had nothing to do with the State’s case at the 1995 trial.  Second, in the 

investigation before the 1995 trial, the FBI found no blood on the right shoe.  The FBI analyst’s 

trial testimony regarding the presence of blood on the right shoe, as quoted by this Court, was as 

follows: 

Looking at the two shoes, I’ll take the K-2 right shoe first, I examined this 
particular exhibit, all the surface areas of it, using the screening test which I’ve 
described for you for the presence of blood, and that test as [sic] negative on the 
right shoe.  There were no areas of that particular shoe that gave me any reactions 
that would indicate the presence of blood. 
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Brown v. State, 690 So.2d 276, 290 (Miss. 1996) (emphasis added). 

 Also, Bode Cellmark had access to and tested the right shoe.  Unlike the FBI, Bode 

Cellmark found blood on the right shoe, which it designated CCB 1522-0281-EO1a.  It obtained 

a partial DNA profile from the blood.  Bode Cellmark Forensic Case Report (“Bode report”) 

(June 8, 2016) at 1 and 2.1  But, that DNA profile is inconsistent with the DNA profiles of the 

child-victim and of Mr. Brown.  According to Bode Cellmark’s Analysis of Short Tandem Repeat 

Loci, the right shoe, CCB 1522-0281-EO1a, has alleles at D8S1179, D3S1358, and D5S818 that 

neither Evangela Boyd or Mr. Brown have in their respective DNA profiles.  Compare Bode 

Cellmark report at 4 (DNA profile of right shoe) with id. at 5 (DNA profiles of Evangela Boyd 

and Mr. Brown).  Thus, this evidence does not support the State’s arguments – it instead further 

demonstrates that Mr. Brown was wrongly convicted. 

With regard to the left shoe, at Mr. Brown’s 1995 trial, an FBI analyst testified: 

However, on the left shoe there are two areas which upon applying the chemical 
screening test for the possible presence of blood screened positive.  And those 
areas I arrowed.  One was toward the toe of the left shoe, pointing toward the 
arrowed area there, and one was toward the mid section —[.] 

 
690 So.2d 276 (emphasis added).   

 FAS tested the left shoe in the two areas where the FBI’s screening test indicated that 

blood was present and in additional areas where it found a strong positive result for blood, as 

well as in a background control area where no blood was indicated.  Forensic Analytical 

Sciences Supplemental Post-Conviction DNA Testing Summary Report (“FAS Suppl. report”) 

(Dec. 2014) at 11 ¶1.2 

																																																								
1 The Bode Cellmark Forensic Case Report is included in Appendix 2G to Mr. Brown’s motion 
to vacate his convictions.  
2 The FAS Supplemental Report is included in Appendix 2C to Mr. Brown’s motion to vacate his 
convictions.  
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 Bode Cellmark retested Mr. Brown’s left shoe.  It obtained a DNA profile from the toe of 

the left sole, an area it designates CCB 1522-0281-EO1c.  Bode Cellmark report at 1.  Bode 

Cellmark concluded, “The DNA profile obtained from sample CCB 1522-0281-EO1c is 

consistent with a male contributor.”  Id. at 2 (emphasis added).  This finding is entirely 

consistent with FAS’s finding that only male DNA was present on Mr. Brown’s left shoe sole. 

From a pair of multi-colored pants belonging to Mr. Brown that Bode Cellmark selected 

to test, it found only DNA belonging to Mr. Brown.  Bode Cellmark report at 3, ¶7.  From a pair 

of navy blue pants belonging to Mr. Brown that it selected to test, Bode Cellmark found only 

male DNA.  Id. at ¶3.  These results also support Mr. Brown, and not the State’s arguments. 

Thus, just as FAS selected items to test that it regarded as probative, so, too, did Bode 

Cellmark test or retest items by its own criteria.  In every instance, the results were exonerating.   

B. The State’s argument that evidence was “lost” is frivolous 

The State hyperbolically writes: “[S]ome blood samples taken from Brown’s left shoe 

were lost by the lab Brown chose to perform DNA testing.  We will never know whose DNA 

was on those samples.”  Response at 15-16.  This argument is also frivolous.  The germ of the 

State’s argument is a statement in one of FAS’s report regarding how its efforts to clean samples 

of biological material from one portion of Mr. Brown’s left shoe, to remove the debris that 

interferes with DNA analysis, failed.  FAS Suppl. report at 11 ¶2.  What the State fails to 

acknowledge is that FAS sampled the area at the toe of the sole of the left shoe where the FBI 

found suspected blood four times.  Id. at 11 ¶3 (emphasis added).  When the clean-up process 

failed with respect to two of those samples, FAS resampled the same areas.  FAS writes: “The 

sole of Brown’s left shoe was sampled a second time [Items 39-1H & 39-1I] in the same areas as 

the previous samples [39-1D & 39-1E][.]”  Id.  From the resampling of the same areas, DNA 
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profiles were obtained.  No female DNA was present in either sample.  As FAS explained, “The 

DNA recovered from the swab of the blood from Brown’s left shoe sole near the toe [39-1H] is a 

complex mixture of at least four male contributors.”  Id. at 12 ¶6.  “The DNA recovered from the 

swab of the blood from Brown’s left shoe sole near the edge [39-H] is a mixture of animal DNA 

and DNA from at least two male contributors.”  Id. at 12 ¶7.   

The State never mentions FAS’s resampling of the toe area of the left sole.  It never 

mentions that FAS obtained results from the resampling that excluded the female victims as the 

source of the blood.  Nor, importantly, does it mention that Bode Cellmark obtained similar 

results as FAS from the same area of the left shoe’s sole.  As discussed above, Bode Cellmark 

obtained a DNA profile from the toe of the left sole, an area it designates CCB 1522-0281-EO1c.  

Bode Cellmark report at 1.  Bode Cellmark concluded, consistent with FAS’s results, that “The 

DNA profile obtained from sample CCB 1522-0281-EO1c is consistent with a male contributor.”  

Id. at 2. 

At bottom, no evidence was “lost” in the sense the State attempts to imply.  DNA profiles 

were not obtained from certain samples taken from the evidence because those samples 

contained debris that interfered with the testing methods, and the steps taken to remove the 

debris failed.  But, when that occurred, the laboratories simply took additional samples from the 

same evidence, in the same locations, and tested those samples until DNA profiles were obtained. 

The three murder victims in this case were all female.  They were killed in a horrific and 

bloody manner.  Bloody shoeprints found at the crime scene were from a size 12 left FILA shoe.  

Mr. Brown lived near the crime scene and owned size 12 FILA shoes.  The patterns on the soles 

of Mr. Brown’s shoes appeared, to the naked eye, to match the bloody shoeprints.  The FBI 

conducted a screening test on the sole of Mr. Brown’s left shoe, which was positive for the 
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presence of blood, but no follow up testing was conducted to categorize the blood in any way.  

This was the key evidence in the prosecution’s case.  The prosecution repeatedly stated at the 

1995 trial that without this evidence, “we wouldn’t be here.”  The DNA testing results, however, 

show that none of the blood on Mr. Brown’s shoes is the victims’ blood – it is all male blood.  

Moreover, the blood in the bloody shoeprints is female blood.3  

This new evidence is exonerating.  No frivolous complaints regarding “select” testing or 

“lost” evidence can dull its power. 

III. THE DNA RESULTS UNDERMINE THE STATE’S ENTIRE CASE AND POINT 
TOWARDS OTHER UNKNOWN SUSPECTS AS THE TRUE PERPETRATOR    

 
A. DNA severs the purported link between the bloody shoeprints and Sherwood 

Brown 
 

The importance of the results of DNA testing cannot be denied.  In its order denying Mr. 

Brown’s post-trial appeal, this Court itself recognized the significance of the FBI’s presumptive 

test for blood on the sole of Mr. Brown’s left shoe.  It wrote, “Since the testing procedures used 

by the serologist and the results obtained from those tests were relevant to the issue of whether 

there was a link between Brown’s running shoes and the bloody shoeprints, the circuit court 

properly admitted the testimony.”  Brown v. State, 690 So.2d at 290.  The link between Mr. 

Brown’s FILA running shoes and the bloody shoeprints was the crucial component of the State’s 

proof.  The prosecution candidly admitted that without that link the State had no case.  In rebuttal 

closing argument, the prosecutor told the jury: 

																																																								
3 As explained on page 5 of Petitioner’s Motion, trace amounts of male DNA were detected in 
one of the three sites that FAS sampled on the floorboards, but FAS determined that the trace 
amounts of male DNA were not from male blood.  FAS determined that the trace male DNA is 
contamination from individuals handling the floorboards over the years since they were removed 
from the crime scene.  Bode Cellmark did not test the floorboards, despite having the opportunity 
to do so.  Thus, the arguments made by the State attempting to cast doubt on FAS’s conclusions 
regarding the floorboard evidence are purely attorney argument and are not supported by any 
scientific evidence. 
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[L]et me tell you what’s important:  Do you know if this man had had on a pair of 
converse tennis shoes, guess what? 

We wouldn’t be here. 

Do you know if this man had a Size 6 foot instead of a size 12 we wouldn’t be 
here? 

Do you know if the left tennis shoe toe print of this shoe hadn’t been on the Boyd 
porch we wouldn’t be here? 

Do you know if a left toe print of this shoe hadn’t been on this threshold we 
wouldn’t be here? 

And you know if the presumptive test for blood had been mud or motor oil we 
probably wouldn’t be here. 

Transcript at 1379-80.   

The DNA results, however, sever this link between Mr. Brown’s shoe and the crime 

scene. 

The FAS report concludes: 

The coincidence of size and design class characteristics readily apparent between 
the Brown shoe sole and the bloody shoeprint indicates the bloody shoeprint was 
likely made by the toe portion of a shoe sole of similar size and sole design as 
Brown’s left shoe.  If Brown’s left shoe made the bloody impression on the 
floorboards, then at some point this portion of his shoe would have been covered 
with female blood.  However, only DNA from the blood of multiple males and no 
detectable female DNA was recovered from the toe of Brown’s left shoe sole in 
the area that corresponds to the pattern of blood on the floorboards where DNA 
from female blood was recovered.  It is difficult to formulate a scenario in which 
all detectable female blood could have been removed from this shoe sole but 
leave low-levels of blood from multiple males in the same area of the shoe. 

 
 FAS Suppl. report at 13-14 ¶13. 

The State responds that this claim is “incredulous considering that Brown wore the shoes 

for several days after the murder, including to work.”  Response at 21.  It writes: “A very 

reasonable scenario is that Brown cleaned his shoes so as to not wear bloody shoes to work and 

all over DeSoto County and Memphis.”  Id. at 21-22.  Such a scenario is reasonable only if one 



13 

believes that a man with a conceded IQ of seventy-five, Brown v. State, 168 So.3d 884, 889 

(Miss. 2015), could wash away all trace of female blood from the sole of his shoe and leave in 

place animal blood and human blood from at least six different males on the same surfaces that 

he washed.4  Or, that it is reasonable to believe that such a man, having successfully washed 

away all evidence of blood on the sole of his shoe, leaving not even a minute amount of female 

blood detectable by future DNA testing, could place – by chance or by design – minute amounts 

of blood from at least six different males and an animal onto the sole of his shoe in the span of 

the few days between the crime and his arrest.   

Even if these scenarios were not utterly fanciful, they were not the scenario that the State 

presented to Mr. Brown’s jury.  The fact is, based on the record before the Court, that the State 

presented to the jury evidence linking Mr. Brown’s left shoe to the bloody shoeprints at the 

murder scene through the FBI’s finding of the presence of blood on the shoe.  “[Y[ou know if the 

presumptive test for blood had been mud or motor oil we probably wouldn’t be here,” the 

prosecution told the jury.  If the FBI’s test had shown, as the DNA results now prove, that the 

blood on Mr. Brown’s shoe came from multiple males and an animal, and not from the female 

																																																								
4 See FAS Suppl. report at 11 ¶ 4 (“The vast majority of DNA recovered from the blood from 
Brown’s left shoe between sole and leather upper [39-1F] originated from a single male, 
characterized as Unknown Male #1”); Id. at 12 ¶ 5 (“The DNA recovered from the blood from 
Brown’s left shoe near the middle of the sole [39-1J] originated from a single male, characterized 
as Unknown Male #2.”);  Id. at 12 ¶ 6 (“The DNA recovered from the swab of the blood from 
Brown’s left shoe sole near the toe [39-1H] is a complex mixture of at least four male 
contributors.  Unknown Male #1 and Unknown Male #2 are both eliminated as contributors of 
DNA to this mixture.”); Id. at 12 ¶ 7 (“The DNA recovered from the swab of the blood from 
Brown’s left shoe sole near the edge [39-1I] is a mixture of animal DNA and DNA from at least 
two male contributors.  Unknown Male #1 and Unknown Male #2 are both eliminated as 
contributors of DNA to this mixture.”).  See also Bode Cellmark report at 2 ¶ (“The DNA profile 
obtained from the sample of CCB1522-0281-E01c [from the sole of Brown’s left shoe] is 
consistent with a male contributor. … The individuals associated with Item No. 1-4-8 (Evangela 
Boyd) and Item No. 45A (Sherwood Brown) are excluded as possible contributors to the major 
component DNA profile obtained from the sample listed above.”).	
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victims, it is likewise true that the State “probably wouldn’t” have had a case against Mr. Brown. 

The State’s recent speculation – that no evidence supports and that no jury has ever considered – 

cannot repair the link that DNA testing has severed.  Moreover, Mr. Brown cannot continue to be 

incarcerated, and eventually executed, based on speculative theories that the State raises now for 

the first time. 

B. The DNA results are fatal to the State’s theory regarding a bite mark 

 The DNA results also destroy the purported link between a wound on Mr. Brown’s arm 

and the child-decedent.  The State contended at the 1995 trial that the wound was a bite mark and 

that the bite mark was made by victim Evangela Boyd.  Dr. Harry Mincer, the State’s expert, 

testified, “My conclusion was that the teeth of Evangela Boyd highly probably had made the bite 

mark on the wrist, the left wrist of Sherwood Brown.”  Transcript at 1013.  Dr. Mincer testified 

that he was never wrong.  Asked to tell the jury his error rate, he responded, “I thought I was 

always right.”  Id. at 1020. The DNA results belie his confidence.   

The DNA testing results show that Mr. Brown’s DNA is not present in the saliva sample 

of the child-decedent.  Instead, another unknown male’s DNA is present.  The FAS report states: 

Sherwood Brown [45A] and Unknown Male #3 [1-4-1B(S)]5 are both eliminated 
as contributors to the trace male DNA from Evangela Boyd’s saliva sample [1-4-
8].  The male DNA recovered from the Evangela Boyd saliva sample was 
determined to originate from a single male contributor characterized as Unknown 
Male #4[.]” 

 
FAS Third Supplemental Post-Conviction DNA Testing Laboratory Report (“FAS Third Suppl. 

report”) (June 22, 2015) at 6 ¶3 (footnote omitted).6  The FAS report concluded that the source 

																																																								
5 “Unknown Male 3” was the designation given by FAS to the major contributor of the male 
DNA detected on the pubic comb in the sexual assault kit taken from the child-decedent.  FAS 
Suppl. report at 21 ¶14. 
6 FAS’s Third Supplemental Report is included in Appendix 2F to the motion to vacate 
convictions. 
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of the male DNA found in Evangela Boyd’s saliva at autopsy was likely deposited immediately 

before her death, since otherwise it would have been flushed from her mouth through normal 

processes including swallowing.  FAS wrote: 

The biological source of the male DNA recovered from Evangela Boyd’s saliva is 
unknown.  The presence of male biology/DNA in her saliva sample, collected 
during her autopsy, suggests that it may have been deposited in her mouth recent 
to her death as it is reasonable to expect that if it was deposited prior but not 
immediately before her death the biology/DNA would have been flushed from her 
mouth through eating, drinking, swallowing, etc. 

Id. at 6 ¶4. 

 The State has no response to this new evidence that fundamentally undermines its case.  

Instead, it defends the purported science of bite mark comparisons against an onslaught of new 

evidence debunking it.  See Response at 22-40.  In a single paragraph on page 40 it contends that 

FAS’s “‘finding’ clearly does nothing to support Brown’s procedurally barred claim that bite 

mark testimony is scientifically unsound.”   But, of course, it does that and far more.   

The State itself recognized that had the decedent bitten her assailant with such force as to 

break his skin and cause a deep wound of the kind on Mr. Brown’s arm, she likely would have 

had biological material from the bite in her mouth at autopsy.  It was for this reason that the 

prosecutor questioned Dr. Steven Hayne about the presence of skin tissue in the decedent’s 

mouth.  Transcript at 831.  Dr. Hayne testified that he looked for evidence of tissue, but did not 

see any.  Id.  DNA testing of the saliva sample taken at autopsy reveals what Dr. Hayne’s visual 

examination could not: the presence of an unknown man’s DNA in the decedent’s mouth and the 

absence of any DNA from Mr. Brown.    

Unless one believes that Evangela Boyd was exempt from the normal human processes 

by which the mouth is constantly cleansed of saliva and the foreign matter it might contain – 

through swallowing, eating, drinking, brushing one’s teeth, spitting, coughing, etc. – it is 
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impossible to ignore the significance of this finding.  It is far more likely that this unknown male 

DNA present in Evangela Boyd’s mouth at her death came from her murderer than it is that the 

wound on Mr. Brown’s arm came from Evangela Boyd. 

The results of DNA testing on the saliva also add to the mountain of evidence that bite 

mark comparisons of the kind offered against Mr. Brown are scientifically worthless.7  That new 

evidence provides necessary context for appreciating how this prosecution went so wrong and 

why the results of DNA testing more than demonstrate that Mr. Brown is entitled to relief.  

Indeed, there is no reason that this Court should consider the DNA results other than in the 

context of the insurmountable evidence that the purported science of bite mark comparisons is 

invalid. 

C. The DNA results undermine the claim that Mr. Brown sexually assaulted the 
child-victim and point to unknown others 

 
 The third prong of the State’s case was the evidence of a sexual assault.  This prong, too, 

is undermined by the DNA testing that shows the complete absence of any of Mr. Brown’s DNA 

on the child-decedent – in her mouth, on her bra, combed from her pubic hair, on swabs from her 

anus or from her vagina or her vaginal wash.  FAS detected no sperm upon analysis of the 

perineal swab, the vaginal swab, the vaginal wash, or the anal swab.  FAS Suppl. report at 23 

¶¶17-20.  

FAS found male DNA on the child-victim’s bra.  It concluded that it could not have come 

from Mr. Brown: “Sherwood Brown is eliminated as a contributor to the mixture of trace male 

DNA recovered from the cutting of Evangela Boyd’s bra near the left cup.”  FAS Second 

																																																								
7 This Court is well-aware of the perils of the admission of bite-mark evidence in Mississippi 
trial courts.  The Kennedy Brewer and Levon Brooks cases stand as the best examples, though 
Eddie Lee Howard’s case, still pending, offers similar anecdotal evidence.  See, also, National 
Research Council, Strengthening Forensic Science in the United States: A Path Forward (2009) 
at 174-176, available at https://www.ncjrs. gov/pdffiles1/nij/grants/228091.pdf. 
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Supplemental Post-Conviction DNA Testing Laboratory Report (“FAS Second Suppl. report”) 

(Feb. 12, 2015) at 4 ¶3.8  Evangela Boyd’s bra had special significance in the case, for as this 

Court noted, its position supported the theory that the assault upon her was motivated by sex.  

This Court wrote: “While Dr. Hayne, the forensic pathologist, found no evidence of sexual 

assault, the girl’s body was discovered nude with her bra pulled behind her head.”  690 So.2d at 

291.  The absence of Mr. Brown’s DNA on her bra, and the presence of some other male’s DNA 

is thus telling. 

FAS also found trace amounts of male DNA on the comb of the child’s pubic hair from 

her autopsy.  FAS concluded that this male DNA could not have come from Mr. Brown.  

“Sherwood Brown is eliminated as a contributor to the trace male DNA mixture from the post-

digest fraction (probable sperm) of the swabs of Evangela Boyd’s pubic comb.”  FAS Second 

Suppl. report at 4 ¶2. 

The State’s only retort to these findings is to argue that proof of a sexual assault was not 

required and that Chick Jones testified that Mr. Brown confessed to raping the child.  Response 

at 43.  Missing is any recognition that the absence of any proof that Mr. Brown raped the child-

victim, or that he was at the scene at all, makes it much more likely that it was Jones’s testimony 

that was false.   

Thus, no part of the State’s case is unaffected by the DNA results.  The DNA results 

compel the conclusion, in the context of this case, that they “will probably produce a different 

result or induce a different verdict, if a new trial is granted.”  Howard v. State, 171 So.3d 495 

(Miss. 2015) (citations omitted). 

																																																								
8 FAS’s Second Supplemental Report is included in Appendix 2E to motion to vacate 
convictions. 
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IV. THE DNA RESULTS REQUIRE RECONSIDERATION OF THE CLAIM THAT 
SHERWOOD BROWN IS ACTUALLY INNOCENT SUCH THAT HIS 
EXECUTION WOULD VIOLATE THE FIFTH, EIGHTH AND FOURTEENTH 
AMENDMENTS TO THE U.S. CONSTITUTION 

 
On his first application for post-conviction relief, this Court rejected Mr. Brown’s claim 

that it would violate the Constitution to execute him because he is actually innocent of the crimes 

of which he was convicted.  This Court wrote: 

Brown makes the blanket statement that he is innocent of all three murder 
charges and that imposition of the death sentence violated his Constitutional 
rights.  This Court specifically found on direct appeal that Brown’s conviction of 
capital murder and death sentence were supported by evidence in the record.  
This issue is barred from further review by res judicata. 

 
Brown v. State, 798 So.2d 481, 505 (Miss. 2001) (citations omitted). 

It is respectfully submitted that the DNA results, in the context of this case, require this 

Court to revisit the issue.  There is now powerful evidence to support Mr. Brown’s claim of 

innocence.  The DNA evidence excludes Mr. Brown and points to unknown others as the true 

perpetrator.  Not a single piece of forensic evidence ties Mr. Brown to the crime: not the 

fingerprints, the hairs, the DNA, or the bloody shoeprints.  The bite mark evidence has been 

fatally undermined by the DNA results and by advances in science.  There are no eye witnesses.  

The claimed confession to an unreliable witness, Chick Jones, who gave contradictory statements 

under oath, and is an admitted perjurer, is suspect. 

  It would be a grave injustice to let Mr. Brown’s convictions stand.  It would be an even 

graver injustice, one that violates the Fifth, Eighth and Fourteenth Amendments to the U.S. 

Constitution, to execute Mr. Brown.  See Herrera v. Collins, 506 U.S. 853, 869 (1993) (“We 

may assume, for the sake of argument in deciding this case, that in a capital case a truly 

persuasive demonstration of ‘actual innocence’ made after trial would render the execution of a 

defendant unconstitutional, and warrant federal habeas relief if there were no state avenue open 
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to process such a claim.”); Schlup v. Delo, 513 U.S. 298, 324-25 (1995) (“The quintessential 

miscarriage of justice is the execution of a person who is entirely innocent.”) (footnote omitted).   

V. CONCLUSION 
 

For these reasons, and such others that may appear to this Court, it is respectfully 

requested that this Court vacate Sherwood Brown’s convictions and dismiss the indictment with 

prejudice.  Alternatively, it is respectfully requested that this Court vacate the convictions and 

grant a new trial.  If this Court is not so inclined, it is respectfully requested that it remand this 

case with the entry of an order similar to the order it issued in Howard v. State, to wit: 

After due consideration, the Court finds that [Sherwood Brown] should be granted 
leave to file his petition for post-conviction relief in the trial court, and the trial 
court should rule on the petition after first conducting an evidentiary hearing on 
the following issue: 
 
Whether the newly discovered evidence presented in [Mr. Brown’s] Motion to 
Vacate Convictions, including the results of post-conviction DNA testing, is of 
such a nature that it “will probably produce a different result or induce a different 
verdict, if a new trial is granted.” Crawford v. State, 867 So.2d 196, 204 (Miss. 
2003) (citing Meeks v. State, 781 So.2d 109, 112 (Miss. 2001)). 

 
See Howard v. State, 170 So.3d 495 (Miss. 2015). 

 

 

 

 

 

 

 

 

 



20 

Respectfully Submitted, 

   /s/ John R. Lane        
John R. Lane 
Fish & Richardson P.C. 
One Houston Center 
1221 McKinney, Suite 2800 
Houston, TX 77010  
713-654-5307 
Fax: 713-652-0109 
Email: jlane@fr.com 
 
Garland T. Stephens 
Weil, Gotshal & Manges LLP 
700 Louisiana, Suite 1700 
Houston, TX 77002 
713-546-5011 
Fax: 713-224-9511 
Email: garland.stephens@weil.com 
   
James Douglas Minor, Jr. 
Bradley Arant Boult Cummings LLP 
P.O. Box 1789 
Jackson, MS 39215 
601-948-8000 
Fax: 601-948-3000 
Email: dminor@babc.com 

 
W. Tucker Carrington  
George C. Cochran Innocence Project   
Robert C. Khayat Law Center   
481 Coliseum Drive     
University, MS 38677  
662-915-7471 
Fax: 662-915-5213 
Email: wtc4@ms-ip.org 

 
 

COUNSEL FOR PETITIONER 
 

  



21 

CERTIFICATE OF SERVICE 
 
 
I hereby certify that I have this 24th day of March, 2017 served a true and correct copy of the 

above and foregoing and on all counsel of record electronically via the Court’s CM/ECF system 

and by email to: 

 
Jason Davis 
MISSISSIPPI ATTORNEY 
GENERAL’S OFFICE 
P.O. Box 220 
Jackson, MS 39205 
Phone: 601-359-3680 
JDAVI@ago.state.ms.us 
Special Assistant Attorney General 

 
Ladonna Holland 
MISSISSIPPI ATTORNEY 
GENERAL’S OFFICE 
P.O. Box 229 
Jackson, MS 39205 
Phone: 601-359-3827 
lholl@ago.state.ms.us 
 
 

and that pursuant to UPCCRA § 99-27-3, I hereby certify that I have this 24th day of March, 
2017 served a true and correct copy of the above and foregoing by email and U.S. Mail to: 
 

Jim Hood 
MS Attorney General’s Office  
P.O. Box 220  
Jackson, MS 39205 
jhood@ago.state.ms.us 
 
 
/s/ W. Tucker Carrington   

 

 

 


