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INTRODUCTION 

The Brief of the Appellee, M & H Ventures, LLC (“M & H”) essentially makes three 

arguments, none of which has any merit.  First, the first eight pages of M & H’s Brief consist 

essentially of baseless and mostly sarcastic comments about “facts” and “law” that the Howarth 

Plaintiffs (“Howarth” or Appellants) have allegedly “failed” to discuss or have somehow distorted.  

See Brief at 2 (“Howarth attempts to create mythical issues of fact that do not exist in this case”); 

id. at 3 (“Howarth neglects to emphasize these essential facts”); id. at 4 (“Howarth fails to advise 

the Court”); id. (Howarth “fails to advise this Court”); id. (Howarth provides “no citation to the 

Record . . . although Howarth did make such allegations in the Complaint”); id. at 6 (Howarth 

“largely ignored” certain facts); id. at 7 (Howarth “avoided offering a coherent explanation”); id. 

at 8 (Howarth offered “[n]o coherent explanation of these facts . . . because such facts cannot be 

addressed . . .”); id. at 9 (“it is baffling that Howarth Plaintiffs fail to take issue” with an argument).  

This type of inflammatory language is replete throughout Appellee’s Brief. 

Notwithstanding all of this sound and fury, the “facts” and “law” that the Howarth Plaintiffs 

have allegedly neglected can be boiled down to the following two points:  (1) that Richard 

Howarth was the sole member of M & H; and (2) that M & H could only act through its sole 

member, Richard Howarth.  Even a cursory review of Appellants’ Brief will reveal that 

Appellants have never ignored or even disputed either of these points, and in fact have discussed 

them extensively in their principal brief and they are inextricably intertwined within the legal 

issues presented to this Court.  Consequently, Appellants will not waste the Court’s time 

responding to each of those quibbling and meritless statements. 
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Second, when M & H finally gets to the legal issues before the Court on page 8 or so of its 

Brief, it argues in various and sundry ways in extended form that Plaintiff “cannot articulate any 

reason why Richard Howarth’s actions are not subject to the requirements of § 11-7-15, Miss. 

Code Ann., which provides for a proportionate reduction of damages due to the negligence of the 

deceased,” and, relatedly, that “M & H and Richard Howarth were not ‘separate’ legal entities as 

has been asserted by the Howarth Plaintiffs.”  Id. at 8-13.  Third, M & H claims that the Circuit 

Court correctly rejected Appellants’ request for discovery.  Id at 13-15.  Appellants will address 

these arguments below, none of which has any merit.       

ARGUMENT 
 

I. Appellee’s Argument That Miss. Code Ann. § 11-7-15 Bars the Howarth 
Plaintiffs’ Claims Because Richard Howarth and M & H Were Not Separate Legal 
Entities Is Without Merit Under the Plain Language of the Mississippi Code and 
the Precedents of This Court 

 
As noted above, Appellee claims that the Appellants “cannot articulate any reason” why 

their claims are not barred by Miss. Code Ann. § 11-7-15, Mississippi’s comparative negligence 

statute.  According to Appellee, because Richard Howarth was the sole member of M & H, any 

negligence on the part of Howarth acting on behalf of M & H (such as, say, negligently hiring a 

maintenance person) would bar his estate’s recovery against M & H because he would have been 

100% responsible for M & H’s negligence, and his actions would also be imputed 100% to him 

personally, thus barring any personal claims of his estate against M & H pursuant to Miss. Code 

Ann. § 11-7-15.  Under the plain language of the Mississippi Code and this Court’s case law, this 

argument has no merit.  

As Appellants have previously demonstrated, under Mississippi law (and the law of 

virtually every state), corporations are considered distinct legal entities from their owners.  
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Indeed, that is precisely the purpose of a corporation.1  "[T]he cardinal rule of corporate law is 

that a corporation possesses a legal existence separate and apart from that of its officers and 

shareholders."  Buchanan v. Ameristar Casino Vicksburg, Inc., 957 So. 2d 969, 977 (Miss. 2007).  

"The corporate owner/employee, a natural person, is distinct from the corporation itself, a legally 

different entity with different rights and responsibilities due to its different legal status."  Cedric 

Kushner Promotions, Ltd. v. King, 533 U.S. 158, 163 (2001).  Mississippi courts have also been 

clear that the law recognizes a separation between a corporation's owner and the corporation itself, 

even if the corporation is owned by one individual:  "A corporation ... retains a separate identity 

for corporation purposes when stock is owned wholly or in part by another corporation or natural 

person."  Tanfield Eng'g Sys., Inc. v. Thornton, 97 So.3d 694, 699 (Miss. 2012) (citing Buchanan 

v. Ameristar Casino Vicksburg, Inc., 957 So. 2d 969, 978 (Miss. 2007)) (emphasis added).  

Just as is the case with other types of corporations, limited liability companies are 

considered legally separate entities from its members, and the acts of the members of a limited 

liability company are considered the acts of the LLC and are not, as a matter of law imputed to 

them individually or personally.  This fact could not be made clearer than is stated in Miss. Code. 

Ann. § 79-29-311(1), Mississippi’s limited liability shield law, which provides:  

Except as otherwise provided by this chapter, the debts, obligations and 
liabilities of a limited liability company, whether arising in contract, tort or 
otherwise, shall be solely the debts, obligations and liabilities of the limited 
liability company, and no member, manager or officer of a limited liability 

                                                
1 This proposition is so axiomatic that it is almost shocking that Appellee repeatedly insists that M & H and Richard 
Howard were not “separate” legal entities.  Brief at 10.  Were they not separate entities, why is M & H on one side 
of this lawsuit as a separate entity from Richard Howarth’s estate?  If Appellee is correct, M & H would be the 
property of the estate and certainly would not be adverse to the estate.  Moreover, as M & H states in its Brief, the 
operating agreement plainly states that upon the death of a member, M & H should have immediately gone to the 
member’s estate and the estate would be the new and sole owner of M & H.  Brief at 7.  If Richard Howarth and M 
& H were not separate legal entities, it is hard to comprehend how M & H could be a separate party in this case and 
beyond the control of the estate. 
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company shall be obligated personally for any such debt, obligation or liability 
of the limited liability company solely by reason of being a member, acting as 
a manager or acting as an officer of the limited liability company. 
 

Miss. Code. Ann. § 79-29-311(1) (emphasis added).  It is difficult to imagine how this statute 

could be more clear.  Under the plain language of this statute, the actions of Richard Howarth 

acting on behalf of M & H may not, as a matter of law, be imputed to him personally. 

Thus, let us suppose that, had discovery been allowed to go forward (see discussion of the 

erroneous denial of discovery below), and evidence was discovered that Richard Howarth, acting 

as the sole member and manager of M & H, was negligent in his hiring and supervision of Tracey 

Easom to maintain the airplane.  That negligence would be the negligence of M & H as a matter 

of law. That negligence would not be, as much as Appellee would like it to be, imputable to 

Richard Howarth personally but instead would be the acts of the LLC. 

Indeed, this precise issue was addressed by this Court in Grand Legacy, LLC v. Gant, 66 

So.3d 137, 146-47 (Miss. 2011).  In that case, this Court held that the trial court correctly applied 

the limited liability shield statute and refused to impose individual liability on a member of an 

LLC.2  The Court further noted that the opposing parties had failed to pierce the corporate veil 

and could not impute the conduct at issue to the sole member of the LLC individually.  Id. at 147.     

 Additionally, Mississippi statutory law specifically contemplates that a member of a 

limited liability company might in certain circumstances bring a suit against the limited liability 

company itself.  Miss. Code. Ann. § 79-29-311(2) states:  

                                                
2 At that time, the liability shield statute was codified at Miss. Code Ann. § 79-29-305(1), and is now codified at § 
79-29-311(1), as quoted above.  While the language of the statute has been rearranged, there is no difference in the 
substance in the two versions of the statute.  
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A member, manager or officer of a limited liability company is not a proper 
party to a proceeding by or against a limited liability company, by reason of 
being a member, manager or officer, as applicable, of the limited liability 
company, except: 
 

(a) Where the object of the proceeding is to enforce a member's, 
manager's or officer's right against or liability to the limited liability 
company . . . . 
 

Miss. Code Ann. § 79-29-311(2).  This statute contains no exclusion for sole member limited 

liability companies.   

 If the law specifically allows a member of limited liability company to sue the company 

himself, it obviously follows that the estate of that member may sue the company to recover 

damages for acts of the company.3  By imputing the acts of Howarth to M & H, and attempting to 

also impute them Howarth qua individual, with no effort by anyone to pierce the corporate veil 

protecting Howarth, the Circuit Court committed reversible error. 

II. Appellee’s Argument and the Circuit Court’s Ruling that Plaintiffs Were Not 
Entitled to Conduct Discovery Prior to the Court Ruling on M & H’s Motion for 
Summary Judgment Is Erroneous and Should Be Reversed 

 
Contrary to Appellee’s argument, the Circuit Court erred in denying Plaintiffs the 

opportunity to conduct discovery prior to ruling on the Defendant’s motion for summary judgment.  

As stated in Appellants’ principal brief, this case has been ongoing since December 6, 2013.  Until 

July 2, 2015, M & H contended that the Circuit Court did not have jurisdiction and as such had 

only made a "special appearance."  See R. 32.  As M & H had contested jurisdiction, and the 

Circuit Court had not ruled on the issue, Plaintiffs were not permitted under the Rules of Civil 

Procedure to propound discovery.  M & H finally subjected itself to the jurisdiction of this Court 

                                                
3  Consequently, the Circuit Court misstated the question as “can a party sue itself?”  R. 781, R.E. 14.  Richard 
Howarth, or his estate, is not “suing itself,” but suing a separate legal entity. 
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on July 2, 2015 when it filed its Answer to the Amended Complaint.  R. 438.  However, M & H 

then filed its Motion for Summary Judgment only 7 days later on July 9, 2015.  This seven-day 

window, as this Court might imagine, was insufficient time for Plaintiffs to conduct discovery.  

As this Court has routinely held, a party against whom summary judgment is sought is 

entitled to discovery.  “Rule 56(f) provides that summary judgment may be denied to allow 

‘affidavits to be obtained or depositions to be taken or discovery to be had.’  Rule 56(f) is in place 

because ‘the completion of discovery is, in some instances, desirable before the court can 

determine whether there is a genuine issue of material fact.’”  City of Jackson v. Shavers, 97 So. 

3d 686, 691 (Miss. 2012).  Here, discovery never even began, as M & H was only subject to 

discovery requests for seven days prior to filing its motion for summary judgment. 

Appellee argues, and the Circuit Court held, that Appellants’ arguments in support of its’ 

request for discovery had no merit because there was nothing to discover.  This argument is 

without merit.  For example, Plaintiffs requested time to conduct discovery to determine the 

history of M & H’s ownership and maintenance of the aircraft.  The Circuit Court rejected this 

argument, stating that “Cyndy Howarth, Executrix of the Estate has had complete access to any 

and all records of M & H” because they were “previously produced in support of a prior Motion 

in this case.”  R.E. 20.  With due respect to the learned Circuit Judge, it is impossible, without 

any discovery having been conducted, for the Circuit Court to have known those documents 

constituted the complete universe of documents relevant to the history of M & H and the 

maintenance of the airplane.  Additional evidence could have been discovered through 

depositions, document requests, interrogatories, requests for admission, and other discovery 

procedures.  Moreover, the Circuit Court’s rejection of Plaintiffs’ request to discover information 
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regarding the maintenance of the aircraft rested on the Circuit Court’s erroneous assumption that 

any negligence with respect to the maintenance of the aircraft would have been attributable to 

Richard Howarth personally, barring any claim he or his estate might have against M & H.  As 

demonstrated in Appellants’ principal brief and herein, that assumption was erroneous as a matter 

of law.  The same conclusion applies with respect to Plaintiff’s request to investigate the 

relationship between M & H and Tracey Easom.  As noted in the hypothetical above, any 

negligence by Richard Howarth as manager of M & H with respect to the hiring and supervision 

of Tracey Easton would be attributable to M & H as a limited liability company, not to Richard 

Howarth personally.  In sum, Plaintiffs were placed in an impossible position with only seven 

days to conduct discovery and would have been in a much better position to respond to M & H’s 

Motion were Plaintiffs permitted to obtain this information. 

Appellees also argue, as did the Circuit Court, that the Appellants were properly denied the 

opportunity to conduct discovery because Appellants’ counsel did not submit an affidavit in 

support of the request to conduct discovery.  Appellee’s Brief at 15; R.E. 22.  The problem with 

this argument is that it is flatly contradicted by the decisions of this Court.  In Owens v. Thomae, 

759 So. 2d 1117 (Miss. 1999), for example, the Plaintiff requested additional time for discovery 

in order to take a deposition to determine the employment status of a physician.  In Owens, not 

only did the Plaintiff not file an affidavit, “no written request was made for additional time to 

conduct discovery,” but instead was made orally during a hearing.  Id. at 1119.  This Court held 

that the lower court erred in denying the request for additional discovery.  As the Court explained, 

Rule 56(f) “‘contemplates that the completion of discovery is, in some instances, desirable before 
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the court can determine whether there is a genuine issue of material fact.’” Id. at 1120 (quoting 

Marx v. Truck Renting & Leasing Ass’n, Inc., 520 So. 2d 1333, 1342 (Miss. 1987)). 

With respect to the lack of an affidavit or even a written request for additional discovery, 

the Owens Court held:  “We hesitate to hold that an affidavit is the sine qua non for obtaining a 

Rule 56(f) continuance. . . . [T]echnical rulings have no place under this subdivision and . . . it 

should be applied with a spirit of liberality.” Id. at 1121 (internal quotation marks omitted).  

Consequently, the Court held, a continuance under Rule 56(f) would be proper so long as “the 

party opposing summary judgment had been diligent and acted in good faith.”  Id.  

In this case, not only was discovery not completed, or “additional” discovery needed:  no 

discovery ever occurred at all.  As noted, a mere seven days passed between the time M & H 

submitted to the jurisdiction of the Court and filed its motion for summary judgment.  Appellants 

then specifically requested in writing in its response that the Court allow time for discovery to 

occur at all.  See R. 542, 544.  Consequently, it is obvious that Appellants acted with diligence 

and in good faith and immediately requested additional time for discovery.  The Circuit Court 

erred in denying Appellants’ request to conduct discovery prior to ruling on Appellee’s motion for 

summary judgment. 

CONCLUSION 

In sum, Appellee’s argument that Miss. Code Ann. § 11-7-15 bars the Howarth Plaintiffs’ 

claims because Richard Howarth and M & H were not separate legal entities is without merit under 

the plain language of the Mississippi Code and the precedents of this Court.  Additionally, 

Appellee’s argument that Plaintiffs were not entitled to conduct discovery prior to the Circuit 

Court’s ruling on M & H’s Motion for Summary Judgment is also erroneous.  For these reasons, 
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and for all of the reasons stated in Appellants’ principal brief (incorporated herein by reference), 

the Circuit Court erred in granting the Appellee’s Motion for Summary Judgment.  Consequently, 

the judgment of the Circuit Court should be reversed and this case remanded to the Circuit Court 

for further proceedings. 

Dated:  June 14, 2017 
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