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STATEMENT OF ISSUES PRESENTED 

The Holifield family presents the following issues to this Court for certiorari 

review, a far reaching serious conflict between the Court of Appeals' decision and prior 

decisions of this Court; the failure of the Court of Appeals to consider the correct and 

controlling law on which the case was litigated, and why these errors resulted in the 

affirmation of the trial court's ruling granting summary judgment to City Salvage, Inc. 

The Holifields submit the following errors require this Court to reverse the Court of 

Appeals' decision to affirm the trial court's Judgment granting summary judgment. 

1) The Court of Appeals' decision in this matter concerning the applicability 

of the Mississippi Product Liability Act and the innocent seller provision to implied warranty 

cases is clearly not only contrary to prior Mississippi Supreme Court decisions but effectively 

overrules this Court's ruling in Mckee vs Bowers Window and Door Co., 64 So2d 926, 940 

(Miss 2011) Mckee is applicable in this case and this Court had expressly and unequivocally 

ruled in Mckee that the MPLA "does not abrogate a statutory cause of action for breach of 

implied warranty as grounds for recovery." Mckee vs Bowers Window & Door Company, 

supra, at 940. Quoting Bennett vs Madakasira, 821 So2d 794, 808 (Miss 2002). 

2) Additionally, the question of whether a seller that presumptively commits 

fraud in the transaction is still entitled to use the innocent seller provisions of the 

Mississippi Product Liability Act is an issue of "first impression" and of such great 

public value and concern that it should be actively discussed, argued and decided by 

the Mississippi Supreme Court. 



3) The Court of Appeals is trying to create new law by saying that "bare 

assertion" of an argument is a waiver which will create significant problems and 

confusion at the trial level. It also doesn't apply in this case, and has no justification 

in law or fact in this matter. 
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PETITION FOR WRIT OF CERTIORARI 

Petitioners/Appellants, Kent & Laurie Holifield, and counsel of record, Luckey 

and Mullins, PLLC, respectfully petition for a Writ of Certiorari to review the decision 

of the Mississippi Court of Appeals in this case. 

V 



STATEMENT OF THE CASE 

In or about August of 2008, Kent and Laurie Holifield contracted Ronny Hill 

Construction to build a high end custom family home in Laurel, Jones County, MS. The cost 

of the home was approximately $300,000.00. On or about January 15, 2009, the home was 

completed. The Chinese drywall in question was delivered to the site in the fall of 2008. In or 

around October 2011, the Holifields discovered their home was full of toxic Chinese

manufactured drywall. The Holifields alleged damages as a result of the presence of the 

allegedly defective Chinese drywall. 

City Salvage is a company located in Laurel, Mississippi. At all times relevant, City 

Salvage was a seller and distributor of building materials for use in residential and commercial 

construction. They sold the defective Chinese wallboard to the defendant builder, Ronny Hill, 

who, along with his subcontractors, built the Holifields' home. City Salvage purchased the 

defective drywall used in this home from defendant, Gulf Coast Shelter, Inc., between 2006 

and 2008. Gulf Coast Shelter purchased the drywall in question from Pate Stevedore 

Company, d/b/a Pensacola Stevedore. The drywall came from China on the M/V Sanko Rally 

which encountered severe weather on the way to America and was heavily damaged. As a 

result, the cargo was all designated as salvage and no longer saleable as new. It was purchased 

by Fireman's Fund Insurance, and then sold to Pate Stevedore for about a dollar a sheet as 

"salvage". 

Mr. Holifield purchased a new house which was covered by the New Home Warranty Act 

and expected materials used in constructing the house to be new. What he received instead 

was "salvaged" toxic Chinese drywall. The contractor, Ronny Hill, was never given any 

authority to purchase anything but new building materials, that much of the drywall that City 

••• 
. 1 -



Salvage purchased was not new but damaged. (RE 121-162, 210-246) Mr. Holifield produced 

an affidavit that if he had known the drywall used in his new house was salvaged, he would 

not have accepted the drywall or would have repudiated the relationship with Ronny Hill 

Construction (the Contractor), regardless of the fact that it was Chinese drywall. (RE 207-209) 

Kent Holifield also stated in his affidavit that he thought the drywall was new drywall. Mr. 

Holifield and the Contractor, Ronny Hill Construction, Inc., believed they purchased drywall 

in accordance with Standards established by the American Society for Testing and Materials 

(ASTM), including, but not limited to, Standards 1396, 1264 and 36. 

At the time City Salvage sold the drywall to Ronny Hill Construction, Inc. the drywall 

was not in the new condition one expects to purchase at a supply chain such as Home Depot 

or Lowe's. City Salvage knew, nonetheless, its customers relied on it to provide products which 

meet or exceed specifications and quality standards to be used and sold in the United States 

and knew from the invoices from Gulf Coast Shelter that the drywall was salvage or "B" grade 

and not new quality drywall. 

City Salvage failed to prepare or author any written disclaimer of actual and/or implied 

warranties of condition, merchantability or fitness of the drywall. It failed to prepare or author 

any document indicating the drywall was sold "as is," salvaged, or defective as required by law. 

Neither Mr. Holifield nor the Contractor received any written disclaimer of warranties or knew 

the drywall was Chinese or "salvaged" as required by law. This case was originally part of the 

Kenneth Wiltz, et al. vs. Taishan et al. national class action at one time as admitted by Appellee 

in their Response to Plaintiffs' Interrogatory No. 2. This was until September 19, 2012, when 

the Holifields opted out of the national class action distributor settlement. Then on March 12, 

2013, the Holifields filed their Complaint in the Circuit Court of Jones County, Mississippi. 

The Holifields' Complaint names City Salvage, Ronny Hill Construction, Inc., and All Unknown 

Fictitious Producer Defendants, Distributor Defendants, Alter Ego Defendants, and Fictitious 
0 0 0 
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Defendants 1 through 150 to be identified through discovery and named by amendment or 

substitution of party as Defendants to this action. 

The Holifields' Complaint contains allegations about the "unreasonably dangerous 

nature of the Chinese drywall," and "fraud in misrepresenting and concealing the unreasonably 

dangerous nature of the Chinese drywall." (See Complaint at 102-07.) The Complaint alleges 

that City Salvage "and other distributor Defendants sold and distributed the products 

designed, manufactured, and marketed by other companies, including their co-defendants ... 

. with knowledge that the drywall was improper for use in the home in question." The Complaint 

alleges negligence, a claim under the Mississippi Product Liability Act, breach-of-contract, 

breach of written warranty, implied warranty, New Home Warranty Act, Deceptive Trade 

Practices, and other claims flowing from the breach of the contract for construction and sale 

of the home. 

City Salvage filed a Motion for Summary Judgement seeking the protection of the 

innocent seller provision of the MPLA after years of litigation.• Judge Williams granted 

their Motion with some reservations after a lengthy oral argument. Feeling aggrieved, 

the Holifields filed an appeal on August 21, 2015, which was heard by the Court of 

Appeals on September 15, 2016. An opinion was issued on February 28, 2017, affirming 

the granting of the Motion Summary Judgment. As a result, Petitioners/ Appellants file 

this Petition for Writ of Certiorari. 

1 Conspicuously they filed this Motion almost immediately after Judge Landrum left the bench. 

• • • 
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ARGUMENT 

I. The Court of Appeals intentionally ignored this Court's precedent that was 
controlling in this matter to create "new law". 

As counsel indicated at the oral argument of this matter, this case was probably 

not a proper assignment to the Court of Appeals to begin with as it clearly dealt with issues of 

first impression and the applicability of a prior Supreme Court decision to a complex and 

evolving area of the law. Hence, because of the broad importance of this decision to the general 

public and this being an issue of first impression, this matter clearly should have been assigned 

to this Court to decide. However, at the time this case was on appeal, there was no such 

mechanism to argue for such assignment prior to the case being assigned. 

First of all, the Court of Appeals' decision in this matter concerning the applicability of 

the Mississippi Product Liability Act and the innocent seller provision to implied warranty cases 

is clearly not only contrary to prior Mississippi Supreme Court decisions but effectively 

overrules this Court's ruling in Mckee vs Bowers Window and Door Co., 64 So2d 926, 940 (Miss 

2011). 

The Holifields' warranties and claims for violation of the Deceptive Trade Practices Act 

are not encumbered by the Mississippi Product Liability Act (MPLA), or its innocent seller 

provision because their claims were filed before the 2014 changes in the Act that implied 

warranty issues are covered by the innocent seller provisions. Prior to these changes, the this 

Court had expressly and unequivocally ruled that the MPLA "does not abrogate a statutory 

cause of action for breach of implied warranty as grounds for recovery." Mckee vs Bowers 

Window & Door Company, supra, at 940. Quoting Bennett vs Madakasira, 821 So2d 794, 808 

(Miss 2002). 

• •• 
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As a result of the Bowers ruling, the Legislature amended the Act to include warranty 

acts under the MPLA.2 The 2014 changes to the Miss. Product Liability Act, including the 

provision specifically stating that it is not limited to "any action based upon a theory of strict 

liability in tort, negligence or breach of implied warranty, except for commercial product 

damage to the product itself' is not applicable in this matter as this suit was filed in Mississippi 

in 2013 and already pending at the time of the changes. The Bill itself specifically states they 

are to take effect and be "enforced from and after July 1, 2014". (HB 680 Chapter 383.) So 

Bowers was the law for any and all cases filed before July 1, 2014, even if the legislative 

changes is Constitutional. 

As stated in Appellants' Brief, this exact issue was recently examined and discussed by 

U. S. District Court Judge Bramlette in a recent Order in another home building product 

liability case. Bowen vs America Home Place, 5: 14-cv-117-DCB-MTP., July 29th 2015. In the 

Bowen case, one of the defendants was seeking to use the newly enacted 2014 provisions of 

Miss Code Ann. § 11-1-63 in an EIFS liability case to exclude a negligence claim. The case was 

filed after the 2014 change, but the cause of action occurred in 2013. In declining to apply 

the 2014 provisions, Judge Bramlette stated: 

The Supreme Court has never clearly indicated whether negligent 
claims are abrogated by the MPLA and as recently as 2012 declined 
to decide the issue .... The court notes that the Supreme Court of 
Mississippi is unlikely to ever resolve this question because the 
MPLA was amended in 2014, as the court has already noted 
above .... But this cause of action accrued before the amendment to 
the act. "The current version of the MPLA went into "force from after 
July 1, 2014" (See 2014 Miss. Law WL No. 48 H.B. 680) If the 
statute is to apply effective from and after passage it is not to apply 
to causes of action that have accrued prior to the passage of the 
statute. Tie-Reace Hollingsworth, ex rel. McDonald vs City of Laurel, 
808 So2d 950, 954 (Miss 2002). 

2 Appellants are not conceding that these changes to the Mississippi Product Liability Act allowing it to circumvent 
and abrogate any and all warranty claims, including those preserved under the UCC, are Constitutional or proper, 
however that issue is not before this Court at this time. 

• • • 
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As this case was filed prior to the enactment of the 2014 revisions to the 

Mississippi Product Liability Act, those provisions are not applicable to this matter, and 

the Supreme Court case of Bowers vs Mckee controls. Therefore, these warranty issues 

are not impacted by the innocent seller provision of the MPLA. 

Bizarrely, the Court of Appeals acknowledged Bowers as controlling, and the 

2014 amendment to the MPLA not being applicable to this case. However, inexplicably, 

the Court then then went on to cite numerous Fifth Circuit cases and determined that 

the provisions of the MPLA - including the innocent seller provision - broadly applied 

"in any action for damages caused by a product except for commercial damage to the 

product itself." Mississippi Code Ann. Section 11-1- 63 (Supp 2013). 

Therefore, they applied this provision to this case even though prior 

jurisprudence of this Court as outlined Bowers explicitly states that it should not be 

applied to this case. Hence, the Court of Appeals is effectively either on its own initiative 

is overruling this Court or allowing the Fifth Circuit District Courts to effectively overrule 

this Court in violation of the Constitution and the Rules. Or perhaps they just 

determined that it is better if the Courts just do as the legislative wishes. In any of these 

scenarios this is incredible dangerous and clearly erroneous and contrary to the law 

and constitution. 

As this Honorable Court is aware, U. S. District Court cases may be persuasive, 

but Mississippi Supreme Court its decisions are binding upon all lower Mississippi 

courts. The Mississippi Supreme Court stated as recently as 2011 that: 

The Mississippi Product Liability Act does not abrogate a 
statutory cause of action for breach of implied warranty as 
you do claims. Bennett versus Madakasira, 821 So2d 794, 
800 (Miss 2002) (Citing Miss. Code Ann. §11-1-63 (Rev. 
2002), §75-2-715 (Rev 2002) 

.... More ever, the implied warranties of merchantability or an 
ordinary purpose "or fitness for particular purpose may not 

• • • 
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be contractually waived" in a sale of a consumer... of 
consumer goods .... Miss. Code Ann. § 11-7-18 (Rev 2002). See 
also Miss. Code Ann. §75-2-719(4). (Rev 2002) 

Any limitation of remedies which would deprive the buyer of 
a remedy to which you may be entitled for a breach of implied 
warranty of merchantability or fitness for particular purpose 
shall be prohibited. McKee versus Bower Window and Door 
Company, 64 So.3d 926, 940 (Miss 2011) 

Therefore, this Court has already stated that the Miss. Product Liability Act and, 

hence the new "innocent seller" provisions don't apply to any warranty claims, implied 

or express, and would be impossible to argue that they applied to fraud and other claims 

under the Deceptive Trade Practices Act. This was clearly the law before the new 2014 

provisions were enacted (HB 680 Chapter 383), and the law in this case. 

Essentially, if McKee versus Bowers is to be modified or overruled, that must be 

done by this Court. 

II. Can a seller commit fraud and still be protected under the innocent seller 
provision of the Mississippi Product Liability Act? 

Additionally, the question of whether a seller that presumptively commits fraud 

in the transaction is still entitled to use the innocent seller provisions of the Mississippi 

Product Liability Act is an issue of "first impression" and of such great public value and 

concern that it should be actively discussed, argued and decided by this Court. This 

issue is likely to become active in litigation again, and if sellers are able to circumvent 

the UCC and Mississippi consumer protection law but still receive the protection of the 

innocent seller provisions of the Mississippi Product Liability Act, clearly the public 

would be at great risk. As such a matter is clearly of such great public importance, and 

a matter of "first impression" that it should be decided by this Court . 

• • • 
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III. The Court of Appeals is trying to create new law by saying that bare 
assertion is a waiver which will create significant problems and confusion at the 

trial level. It also doesn't apply in this case. 

Finally, the Court of Appeals presented the novel argument that 

Petitioners/ Appellants' arguments concerning fraud under the Consumer Protection Act 

that were not admittedly barred by the innocent seller provision were waived because 

they were nothing more than "a bare assertion without citation of authority, and 

presented in the same cursory fashion in the Circuit Court." However, these claims 

were expressly briefed with authority (pp. 20-23 in Appellants' Brief) and were discussed 

and briefed in arguments before the Circuit Court (pp. 25-29 in Plaintiffs' Response in 

Opposition to City Salvage, Inc. 's Motion for Summary Judgment) and before this Court, 

and were never treated in any cursory fashion by Petitioners/ Appellants' counsel. With 

all due respect, such an allegation is simply without merit, and the argument itself is 

dangerous and problematic. 

While it is true these claims were discussed and argued much less than the 

innocent seller provisions of the MPLA, this is due to the fact that the Courts were 

focused almost exclusively on the MPLA innocent seller provision. Initially, the lower 

Court thought the 2014 amendment to the MPLA was applicable to Appellants'warranty 

claims. Essentially, the Courts themselves are effectively in charge of the time and 

manner for the arguments in both the Court of Appeals and the trial court level. Thus, 

the majority of the time and briefing addressed the claims which the Courts wished to 

consider or discuss. To rule that a claim that has been properly pied, briefed, argued 

and litigated as being treated in a "cursory fashion" and subject to dismissal is new and 

novel law and will create chaos in the lower courts. 

Obviously, to prevent this from happening in the future, Petitioners/ Appellants' 

counsel would have to demand an entire day to argue any and all motions for summary 

• • • 
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judgment so that each and every issue raised in the typical complex product liability 

complaint may be given its proper time and discussion to prevent this Court from ever 

determining that it was treated in such a "cursory fashion" in the future. 

Additionally, the Court would have to grant additional time on arguments on 

complex cases as well as additional pages in the briefs so that Petitioners/ Appellants' 

counsel would have appropriate time and space to argue and discuss each and every 

possible issue that may be present. This seems to be a waste of the Court's valuable 

time and resources. 

While it is certainly correct to say the primary focus of this case was that of a 

product liability action, that does not mean or require that Petitioners/ Appellants waive 

any and all other legal causes of action that may be available to them. The nature of 

these claims are that they almost always contain various complimentary and often 

contradictory causes of action which are weeded through the litigation process with the 

Petitioners/ Appellants making a final election on which claims they wish to pursue prior 

to the jury trial of the matter. This is because Mississippi has passed so many laws that 

are contrary to its established UCC provisions, that it has created confusion and conflict 

in the law and forced Petitioners/ Appellants' counsel to file "shotgun complaints," as 

referred to by the Court in this action, and caused the Court of Appeals problems 

before.3 Otherwise, Petitioners/ Appellants' counsel could be faulted for failing to pursue 

adequate remedy on behalf of his clients. Furthermore, the rulings in this case thus far 

clearly show why this type of filing is necessary to protect the interests of the 

Petitioners/ Appellants. 

3 Please see Baughman versus Cavalier Home Builders, 2011-CA-01452, Writ accepted then 
denied. 

• • • 
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CONCLUSION 

For the reasons mentioned hereinabove-narnely, that is an issue of first impression 

and great public importance on whether an seller can commit fraud and still be entitled to 

benefits of the innocent seller provision; and, whether the Court of Appeals can invent new, 

vague, confusing and dangerous waiver arguments, regardless of whether they apply in this 

case or not; and finally, whether this Court's prior rulings have any power or value at all, or is 

the real power to interpret and decide Mississippi law in the Court of Appeals and the Federal 

District Courts. In sum, the question is who is really in charge here? 

RESPECTFULLY SUBMITTED this 18th day of July, 2017. 

KENT and LAURIE HOLIFIELD, Petitioners/ Appellants 

By and Through Their Attorneys, 
LUCKEY & MULLINS, PLLC 
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(228) 875-3175 
(228) 872-4 719 (fax) 
smullins@luckeyandmullins.com 
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DANIEL K. BRYSON 
Whitfield Bryson & Mason LLP 
3700 Glenwood Avenue, Suite 410 
Raleigh, NC 27612 
Telephone: (919) 600-5000 
Facsimile: (919) 600-5035 
dan@wbmllp.com 

CERTIFICATE OF SERVICE 

I, STEPHEN W. MULLINS, attorney for Plaintiffs/ Appellants, certify that I have this day 
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IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI 

KENT HOLIFIELD and 
LAURIE HOLIFIELD 

vs. 

APPELLANTS 

CASE NO.2015-CA-0129 

RONNY HILL CONSTRUCTION, INC., 
CITY SALVAGE, INC., et al. 

APPELLANTS' MOTION FOR REHEARING 

APPELLEES 

COME NOW the Appellants, KENT and LAURIE HOLIFIELD, by and through 

undersigned counsel, and file this, their Motion for Rehearing, and in support thereof 

would show unto this Honorable Court the following, to-wit: 

FACTS AND PROCEDURAL HISTORY: 

In or about August of 2008, Kent and Laurie Holifield contracted Ronny Hill 

Construction to build a high end custom family home in Laurel, Jones County, MS. 

The cost of the home was approximately $300,000.00. On or about January 15, 2009, 

the home was completed. The Chinese drywall in question was delivered to the site in 

the fall of 2008. In or around October 2011, the Holifields discovered their home was 

full of toxic Chinese-manufactured drywall. The Holifields alleged damages as a result 

of the presence of the allegedly defective Chinese drywall. 

City Salvage is a company located in Laurel, Mississippi. At all times relevant, 

City Salvage was a seller and distributor of building materials for use in residential 

and commercial construction. They sold the defective Chinese wallboard to the 

defendant builder, Ronny Hilt, who, along with his subcontractors, built the Holifields' 

home. City Salvage purchased the defective drywall used in this home from defendant, 



Gulf Coast Shelter, Inc., between 2006 and 2008. Gulf Coast Shelter purchased the 

drywall in question from Pate Stevedore Company, d/b/a Pensacola Stevedore. The 

drywall came from China on the M/V Sanko Rally which encountered severe weather 

on the way to America and was heavily damaged. As a result, the cargo was all 

designated as salvage and no longer saleable as new. It was purchased by Fireman's 

Fund Insurance, and then sold to Pate Stevedore for about a dollar a sheet as 

"salvage". 

Mr. Holifield purchased a new house which was covered by the New Home 

Warranty Act and expected materials used in constructing the house to be new. What 

he received instead was "salvaged" toxic Chinese drywall. The contracto1·, Ronny Hill, 

was never given any authority to purchase anything but new building materials, that 

much of the drywall that City Salvage purchased was not new but damaged. (RE 121-

162, 210-246) Mr. Holifield produced an affidavit that if he had known the drywall 

used in his new house was salvaged, he would not have accepted the drywall or would 

have repudiated the relationship with Ronny Hill Construction (the Contractor). 

regardless of the fact that it was Chinese drywall. {RE 207 -209) Kent Holifield also 

stated in his affidavit that he thought the drywall was new drywall. Mr. Holifield and 

the Contractor, Ronny Hill Construction, Inc., believed they purchased drywall in 

accordance with Standards established by the American Society for Testing and 

Materials (ASTM). including, but not limited to, Standards 1396, 1264 and 36. 

At the time City Salvage sold the drywall to Ronny Hill Construction, Inc. the 

drywall was not in the new condition one expects to purchase at a supply chain such 

as Home Depot or Lowe's. City Salvage knew, nonetheless, its customers relied on it 

to provide products which meet or exceed specifications and quality standru·ds to be 

used and sold in the United States ru1d knew from the invoices from Gulf Coast 
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Shelter that the drywall was salvage or "B" grade and not new quality drywall. 

City Salvage failed to prepare or author any written disclaimer of actual and/or 

implied warranties of condition, merchantability or fitness of the drywall. It failed to 

prepal'e or author any document indicating the drywall was sold "as is," salvaged, or 

defective as required by law. Neither Mr. Holifield nor the Contractor received any 

written disclaimer of wananties or knew the drywall was Chinese or "salvaged" as 

required by law. This case was originally part of the Kenneth Wiltz, et al. us. Taishan et 

al. national class action at one time as admitted by Appellee in their Response to 

Plaintiffs' Interrogatory No. 2. This was until September 19, 2012, when the Holifields 

opted out of the national class action distributor settlement. Then on March 12, 2013, 

the Holifields filed their Complaint in the Circuit Court of Jones County, Mississippi. 

The Holifields' Complaint names City Salvage, Ronny Hill Construction, Inc., and All 

Unlmown Fictitious Producer Defendants, Distributor Defendants, Alter Ego 

Defendants, and Fictitious Defendants 1 through 150 to be identified through 

discovery and named by amendment or substitution of party as Defendants to this 

action. 

The Holifields' Complaint contains allegations a.bout the "unreasonably 

dangerous nature of the Chinese drywall," and "fraud in misrepresenting and 

concealing the unreasonably dangerous nature of the Chinese drywall." (See 

Complaint at 102-07.) The Complaint alleges that City Salvage "and other distributor 

Defendants sold and distributed the products designed, manufactured, and marketed 

by othe1· companies, including their co-defendants .... with lmowledge that the 

drywall was improper for use in the home in question." The Complaint alleges 

negligence, a claim under the Mississippi Product Liability Act, breach-of-contract, 

breach of written warranty, implied warranty, New Home Warranty Act, Deceptive 
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Trade Practices, and other claims flowing from the breach of the contract for 

construction and sale of the home. 

City Salvage filed a Motion for Summary Judgement seeking the protection of 

the innocent seller provison of the MPLA after years of litigation.' Judge Williams 

granted their Motion with some reservations after a lenghly oral argument. Feeling 

aggrieved, the Holifields filed an appeal on August 21, 2015, which was heard by this 

Court on September 15, 2016. An opinion was issued on February 28, 2017, 

affirming the granting of the Motion Summary Judgment. As a result, Appellants file 

this Motion for Rehearing. 

ARGUMENT & AUTHORITY 

As counsel indicated at the oral argument of this matter, this case was probably not a 

proper assignment to the Court of Appeals to begin with as it clearly dealt with issues of first 

impression and the applicability of a prior Supreme Court decision to a complex and evolving 

area of the law. Hence, because of broad importance of this decisi6n to the general public and 

this being an issue of first impression, this matter clearly should have been assigned to the 

Supreme Co\ll't to decide. However, at the time this case was on appeal, there was no such 

mechanism to argue for such assignment prior to the case being assigned. 

First of all, the Colll't of Appeals' decision in this matter concerning the applicability of 

the Mississippi Product Liability Act and the innocent seller provision to implied warranty cases 

is clearly not only contrary to prior Mississippi Supreme Comi decisions but effectively 

overrules the Supreme Court decisions in Mckee vs Bowers Window and Door Co., 64 So2d 926, 

940 (Miss 2011 ). 

1 Conspicously they filed this Motion almost immediately af\er Judge Landrum lef\ the bench. 

4 



The Holifields' warranties and claims for violation of the Deceptive Trade Practices Act 

are not encumbered by the Mississippi Product Liability Act (MPLA), or its innocent seller 

provision because their claims were filed before the 2014 changes in the Act that implied 

warranty issues are covered by the innocent seeler provisions. Prior to these changes, the 

Mississippi Supreme Court had expressly and unequivocally ruled that the MPLA "does not 

abrogate a statutory cause of action for breach of implied warranty as grounds for recovery." 

Mckee vs Bowers Window & Door Company, supra, at 940. Quoting Benne/I vs Madakasirn, 

821 So2d 794, 808 (Miss 2002). 

As a result of the Bowe1:1 ruling, the Legislature amended the Act to include warranty 

acts under the MPLA.2 The 2014 changes to the Miss. Product Liability Act, including the 

provision specifically stating that it is not limited to "any action based upon a theory of strict 

liability in tort, negligence or breach of implied warranty, except for commercial product damage 

to the product itself' is not applicable in this mailer as this suit was filed in Mississippi in 2013 

and already pending at the time of the changes. The Bill itself specifically states they are to take 

effect and be "enforced from and after July I, 2014". (HB 680 Chapter 383.) 

As stated in Appellants' Brief, this exact issue was recently examined and discussed by 

U. S. District Court Judge Bramlette in a recent Order in another home building product liability 

case. Bowen vs America Home Place, 5:14-cv-117-DCB-MTP., July 29th 2015. In the Boll'en 

case, one of the defendants was seeking to use the newly enacted 2014 provisions of Miss Code 

Ann. §11-1-63 in an EIFS liability case to exclude a negligence claim. The case was filed after 

the 2014 change, but the cause of action occurred in 2013. In declining to apply the 2014 

provisions, Judge Bramlette stated: 

2 Appellants are not conceding that these changes to the Mississippi Product Liability Act allowing it to 
circumvent and abrogate any and all wmrnnty claims, including those preserved under the lJCC, are 
Constilnlional or proper, however that issue is not before this Court at this lime. 
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The Supreme Court has never clearly indicated whether negligent 
claims arc abrogated by the MPLA and as recently as 2012 
declined to decide the issue .... The court notes that the Supreme 
Court of Mississippi is unlikely to ever resolve this question 
because the MPLA was amended in 2014, as the court has already 
noted above.... But this cause of action accrued before the 
amendment to the act. "The current version of the MPLA went into 
"force from after July l, 2014" (See 2014 Miss. Law WL No. 48 
H.B. 680) If the statute is to apply effective from and after passage 
it is not to apply to causes of action that have accrued prior to the 
passage of the statute. Tie-Reace Hollingsworlh, ex rel. McDonald 
vs City of Laurel, 808 So2d 950, 954 (Miss 2002). 

As this case was filed prior to the enactment of the 2014 revisions to the 

Mississippi Product Liability Act, those provisions are not applicable to this matter, and 

the Supreme Court case of Bowers vs Mckee controls. Therefore, these warranty issues 

are not impacted by the innocent seller provision of the MPLA. 

The Court of Appeals acknowledged Bowers as controlling, and the 2014 

amendment to the Ml'LA not being applicable to this case, however, inexplicably, the 

Court then then went on to cite numerous Fifth Circuit cases and determined that the 

provisions of the MPLA - including the innocent seller provision - broadly applied "in 

any action for damages caused by a product except for commercial damage to the product 

itself." Mississippi Code Ann. Section l l-1- 63 (Supp 2013). Therefore they applied 

this provision to this case even though prior jmisprudence of the Mississippi Supreme 

Court as outlined Bowers explicitly states that it should not be applied lo this case. 

Hence, the Court of Appeals is effectively either on its own initiative overruling the 

Mississippi Supreme Court or allowing the Fifth Circuit Courts to effectively overrnle the 

Mississippi Supreme Court in violation of the Constitution and the Rules. This is clearly 

erroneous. 
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As this Honorable Court is aware, U. S. District Court cases may be persuasive, 

but Mississippi Supreme Court decisions are binding upon all lower Mississippi comts. 

The Mississippi Supreme Court stated as recently as 2011 that: 

The Mississippi Product Liability Act does not abrogate a 
statutory cause of action for breach of implied warranty as 
you do claims. Be1111ell versus Madakasira, 821 So2d 794, 
800 (Miss 2002) (Citing Miss. Code Ann. § 11-1-63 (Rev. 
2002), §75-2-715 (Rev2002) 

.... More ever, the implied warranties of merchantability or 
an ordinary purpose "or fitness for particular pmpose may 
not be contractually waived" in a sale of a consume1· ... of 
consumer goods .... Miss. Code Ann. § 11-7-18 (Rev 2002). 
See also Miss. Code Ann. §75-2-719(4). (Rev 2002) 

Any limitation of remedies which would deprive the buyer 
of a remedy to which you may be entitled for a breach of 
implied warranty of merchantability or fitness for particular 
purpose shall be prohibited. McKee versus Bower Window 
and Door Company, 64 So.3d 926, 940 (Miss 2011) 

Therefore, the Mississippi Supreme Court has already stated that the Miss. 

Product Liability Act and, hence the new "innocent seller" provisions don't apply to any 

warranty claims, implied or express, and would be impossible to argue that they applied 

to fraud and other claims under the Deceptive Tracie Practices Act. This was clearly the 

law before the new 2014 provisions were enacted (HB 680 Chapter 383), and the law in 

this case. 

Essentially, if McKee versus Bowers is to be modified or overrnled, this must be 

done by the Mississippi Supreme Cou11. 

Additionally, the question of whether a seller that presumptively con11nits fraud in 

the transaction is still entitled to use the innocent seller provisions of the Mississippi 

Product Liability Act is an issue of first impression and of such great public value and 
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concern that it should be actively discussed, argued and decided by the Mississippi 

Supreme Court. This issue is likely to become active in litigation again, and if sellers are 

able to circumvent the UCC and Mississippi consumer protection law but still receive the 

protection of the innocent seller provisions of the Mississippi Prnduct Liability Act, 

clearly the public would be at great risk. Such a matter is clearly of such great public 

importance that it should be decided by the Mississippi Supreme Court. 

Finally, the Court of Appeals presented the novel argument that Appellants' 

arguments concerning fraud under the Consumer Protection Act that were not barred by 

the innocent seller provision were waived because they were nothing more than "a bare 

assertion without citation of authority, and presented in the same cursory fashion in the 

Circuit Comt." However, these claims were expressly briefed with authority (pp. 20-23 

in Appellants' Brief) and were discussed and briefed in arguments before the Circuit 

Court (pp. 25-29 in Plaintiffs' Response in Opposition to City Salve, lnc.'s Motion for 

Summary Judgment) and before this Court, and were never treated in any cursory fashion 

by Appellants' counsel. With all due respect, such an allegation is simply without merit. 

While it is true these claims were discussed and argued much less than the 

innocent seller provisions of the MPLA, this is due to the fact that the Courts were 

focused almost exclusively on the MPLA innocent seller provision. Initially, the lower 

Court thought the 2014 amendment to the MPLA was applicable to Appellants' warranty 

claims. Essentially, the comts themselves are effectively in charge of the time and 

manner for the arguments in both the Cornt of Appeals and the trial court level. Thus, the 

majority of the time and briefing addressed the claims which the Courts wish to consider 

or discuss. To rule that a claim that has been properly pied, briefed, argued and litigated 

8 



as being treated in a "cursory fashion" and subject to dismissal is new and novel law and 

will create chaos in the lower courts. 

Obviously, lo prevent this from happening in the future, Appellants' counsel 

would have to demand an entire day to argue any and all motions for smnmary judgment 

so that each and every issue raised in the often complex product liability complaint may 

be given its proper time and discussion to prevent this Court from ever determining that it 

was treated in such a "cursory fashion" in the future. 

Additionally, the Court would have to grant additional time on arguments on 

complex cases as well as additional pages in the briefs so that Appellants' counsel would 

have appropriate time and space to argue and discuss each and every possible issue that 

may be present. This seems to be a waste of the Court's valuable time and resources. 

While it is certainly correct to say the primary focus of this case was that of a 

product liability action, that does not mean or require that Appellants waive any and all 

other legal causes of action that may be available to them. The nature of these claims are 

that they almost always contain various complementary and often contradictory causes of 

action which are weeded through the litigation process with the Appellants making a final 

election on which claims they wish to pursue prior to the jury trial of the matter. This is 

because Mississippi has passed so many laws that are contrary to its established UCC 

provisions, that it has created confusion and conflict in the law, and forced Appellants' 

counsel to file "shotgun complaints," as referred to by the court in this action. Otherwise, 

Appellants' counsel could be faulted for failing to pursue adequate remedy on behalf of 

his clients. Furthermore, the rulings in this case thus far clearly show why this type of 

filing is necessary to protect the interests of the Appellants. 
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CONCLUSION 

For the reasons mentioned hereinabove-namely, that the seller in question, 

City Salvage, is not innocent and arguably modfied the salvage product by mislabeling 

it as new in violation of Mississippi law, this issue was raised and argued, the Trial 

Court was in error in granting their Motion for Summary Judgment, and this Court is 

in error in affirming that Judgment. Furthermore, as argued previosly the Holifields' 

claims under the Deceptive Trade Practices Act for misrepresentation and fraud are 

clearly actionable and not encompassed by the Mississippi Product Liability Act and 

its innocent seller provision as the 2014 amendment is not applicable. 

RESPECTFULLY SUBMITI'ED this, the 14th day of March, 2017. 

KENT and LAURIE HOLIFIELD, APPELLANTS 

By and Through Their Attorneys, 
LUCKEY & MULLINS, PLLC 
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EDWARD C. TAYLOR 
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CIVIL - TORTS OTHER THAN PERSONAL 
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SUMMARY JUDGMENT FOR APPELLEE 
AFFIRMED - 02/28/2017 

BEFORE IRVING, P.J., FAIR AND WILSON, JJ, 

WILSON, J., FOR THE COURT: 

~I. This appeal involves homeowners' claims against a building materials supplier that 

sold defective Chinese drywall that was used in the construction of their home. The circuit 

court granted summary judgment for the supplier based on the "innocent seller" provision 

of the Mississippi Products Liability Act (MPLA). Miss. Code Ann. § 11-1-63(h) (Rev. 

2014). The circuit court conectly concluded that, as a matter of law, the supplier was an 

"innocent seller" within the meaning of the MPLA. Therefore, we affirm. 



FACTS AND PROCEDURAL HISTORY 

~2. In April 2006, the MN Sanko Rally departed from port in Qingdao, China, with a 

large cargo of Chinese drywall. The Sanko Rally encountered rough seas, and upon arrival 

in Pensacola, Florida, about fifty-five percent of its cargo was deemed damaged. The 

drywall manufacturer's insurer sold some part of the dtywall to Pensacola Stevedore 

Company, which resold some part to third-party defendant Gulf Coast Shelter Inc. ("Gulf 

Coast"). Between 2006 and 2008, Gulf Coast resold some of the d1ywall to defendant

appellee City Salvage Inc., a building materials supplier in Laurel. In 2008, City Salvage 

resold some of the d1ywall to defendant Ronny Hill Constrnction Inc. ("Ronny Hill"), a 

contractor in Laurel. Ronny Hill used some of the drywall in a home that it built for 

plaintiffs Kent and Laurie Holifield. 

~3. In October 2011, the Holifields discovered that the d1ywall in their home was made 

in China. The Holifields allege that their dtywall exhibits defects now known to be common 

in drywall manufactured in China during the relevant period, i.e., it contains elevated levels 

of sulfur and other substances, which result in the emission of smelly gasses that c01Tode 

copper piping and wiring and can cause serious health problems. See In re Chinese 

Manufactured D1ywallProds. Liab. Litig., 706 F. Supp. 2d 655, 663-66 (E.D. La. 2010). In 

March 2013, the Holifields filed a "shotgun complaint,"1 asserting numerous claims against 

Ronny Hill, City Salvage, and unknown manufacturers and distributors of the dtywall. In 

June 2013, City Salvage answered and filed a third-party complaint against Gulf Coast, in 

1 See, e.g., Weiland v. Palm Beach Cty. Sheriff's Office, 792 F.3d 1313, 1320-23 
(11th Cir. 2015); Paylor v. Hartford Fire Ins., 748 F.3d 1117, 1125-28 (11th Cir. 2014). 
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which it alleged that it had no knowledge of the alleged defects in the drywall and that it was 

entitled to indemnification from Gulf Coast for any liability to the Holifields. 

if 4. On April 24, 2015, City Salvage moved for summary judgment, arguing that it was 

immune from liability as an "innocent seller" pursuant to the MPLA. On July 23, 2015, the 

Holifields filed their response in opposition to City Salvage's motion, and a hearing on the 

motion was held on July 27, 2015. The circuit court ruled that City Salvage was an "innocent 

seller" under the MPLA, granted summary judgment for City Salvage, and certified its rnling 

as final pursuant to Mississippi Rule of Civil Procedure 54(b ). This appeal followed. 

DISCUSSION 

I. Standard of Review 

,rs. "We review the grant or denial of a motion for summary judgment de novo, viewing 

the evidence in the light most favorable to the party against whom the motion has been 

made." Ka,pinsky v. Am. Nat 'l. Ins., 109 So. 3d 84, 88 (if9) (Miss. 2013) ( quotation marks 

omitted). Summary judgment "shall be rendered ... if the pleadings, depositions, answers 

to interrogatories and admissions on file, together with the affidavits, if any, show that there 

is no genuine issue as to any material fact and that the moving party is entitled to a judgment 

as a matter oflaw." M.R.C.P. 56(c). "Numerous[,] immaterial facts may be controve1ted, 

but only those that affect the outcome of the suit under the governing law will properly 

preclude the enhy of summary judgment." Summers ex rel. Dawson v. St. Andrew's 

Episcopal Sch., 759 So. 2d 1203, 1208 (ifl2) (Miss. 2000) (quotation marks omitted). In 

addition, the nonmovant "may not rest upon the mere allegations or denials of his pleadings, 
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but his response, by affidavits or as othe1wise provided in this rule, must set forth specific 

facts showing that there is a genuine issue for trial." M.R.C.P. 56(e). 

II. Innocent Seller Exemption 

~6. The MPLA's "innocent seller" provision, Miss. Code Ann. § l l-l-63(h), states: 

In any action alleging that a product is defective ... , the seller ... of a product 
other than the manufacturer shall not be liable unless [(l)] the seller ... 
exercised substantial control over that aspect of the design, testing, 
manufacture, packaging or labeling of the product that caused the harm for 
which recovery of damages is sought; or [(2)] the seller ... altered or modified 
the product, and the alteration or modification was a substantial factor in 
causing the harm for which recove1y of damages is sought; or [(3)] the seller 
... had actual or constructive knowledge of the defective condition of the 
product at the time he supplied the product. It is the intent of this section to 
immunize innocent sellers who are not actively negligent, but instead are mere 
conduits of a product. 

~7. In support of its motion for summary judgment, City Salvage submitted an affidavit 

from its president and owner stating that City Salvage had no knowledge of the dangerous 

and defective properties of drywall manufactured in China when it sold the drywall at issue 

to Ronny Hill. In addition, at the hearing on City Salvage's motion for summaiy judgment, 

the Holifields clearly and expressly disavowed any allegation that City Salvage knew or 

should have known of the defective properties of the Chinese drywall related to its chemical 

composition.2 Thus, the Holifields have conceded that City Salvage did not have actual or 

2 For instance, counsel stated: "Can I concede some things and try to make it easier? 
... I'm not alleging that they should have known [of the problems with Chinese d1ywall]. 
Our allegation is that they knew it was salvaged and they failed to disclose that. ... I don't 
think that they knew ... [ of] the defective nature of Chinese d1ywall at that time." Counsel 
subsequently reiterated that there was no evidence that City Salvage had knowledge of the 
drywall's alleged defects and stated: "City Salvage would have had no direct knowledge of 
the Chinese drywall emitting sulphuric compounds at the time." 
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constrnctive knowledge of the defects alleged in the complaint.3 Nonetheless, the Holifields 

argue that City Salvage is not an innocent seller because, allegedly, City Salvage knowingly 

sold "salvaged" or "damaged" d1ywall as "new."4 However, this allegation fails to bring the 

case within any of the three exceptions to the MPLA's innocent seller provision. 

~8. First, even ifwe assume that City Salvage made some representation regarding the 

drywall that could be characterized as "packaging or labeling ... the product," its alleged 

"packaging or labeling" of the drywall as "new" is not an "aspect of the ... packaging or 

labeling of the product that caused the harm for which recovery of damages is sought." Miss. 

Code Ann. § I l-l-63(h). The drywall is defective because of its chemical makeup, and the 

Holifields seek to recover damages for alleged corrosion of piping and wiring in their home 

and harm to their health. The alleged "packaging or labeling" of the drywall as "new" has 

nothing to do with its defective prope1iies or the alleged harm to the Holifields. 

~9. Second, for essentially the same reason, even if the alleged sale of the d1ywall as 

3 The Holifields have directly contradicted this concession on appeal and now argue 
that there is a "significant possibility" that City Salvage had actual or constructive 
knowledge of the defects in the d1ywall. However, they waived this argument by their clear 
concession in the circuit court. See, e.g., City of Hattiesburg v. Precision Constr. LLC, 192 
So. 3d 1089, 1093 (~18) (Miss. Ct. App.2016) (it is a "long-established rule" that issues not 
raised in the circuit court will not be considered on appeal); Washington v. Tem 's Junior 
Inc., 981 So. 2d 1047, 1050 (~10) (Miss. Ct. App. 2008) (a point conceded in the circuit 
court may not be relitigated on appeal). 

4 Some of the drywall that City Salvage purchased from Gulf Coast was not damaged, 
and City Salvage denies that the d1ywall that it sold to Ronny Hill was damaged. In the 
circuit court, counsel for the Holifields conceded that he did not know whether the d1ywall 
sold to Ronny Hill was damaged, but he argued that City Salvage should have disclosed that 
the drywall was "salvaged" even if it was not damaged. Whether the d1ywall was damaged 
or only salvaged is not material for purposes of summary judgment. 
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"new" somehow amounted to an "alteration or modification" of the product, the alleged 

alteration or modification was not "a substantial factor in causing the harm for which 

recovery of damages is sought." Id. Again, the harms that the Holifields allege and the 

damages that they seek to recover are related to the original, as-manufactured chemical 

composition of all Chinese d1ywall, not any damage that may have occurred during the 

shipping of the paiiicular drywall installed in their home. 

iflO. Third, City Salvage's knowledge that the drywall was salvaged is not the same as 

"knowledge of the defective co11ditio11 of the product." Id. (emphasis added). There is no 

claim or evidence that the drywall was defective because it was salvaged. The defective 

condition is the d1ywall's original chemical makeup. As the Holifields candidly admitted in 

the circuit court, there is no evidence that City Salvage knew or should have known of that 

defect. Accordingly, we agree with the circuit court that City Salvage is entitled to summary 

judgment because the innocent seller provision applies as a matter of law. 

III. Other Claims and Request for Additional Discovery 

if l 1. On appeal, the Holifields briefly argue that the innocent seller provision of the MPLA 

does not apply to their implied warranty claims. They made the same assertion in curso1y 

fashion in the circuit comi. At the time the Holifields' claim accrued and when their 

complaint was filed, the MPLA applied "in any action for damages caused by a product 

except for commercial damage to the product itself." Miss. Code Ann. § 11-1-63 (Supp. 

2013). The Legislature subsequently amended this provision to clarify the MPLA's scope. 

As amended, it is clear that the MPLA applies "in any action for damages caused by a 
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product, including, but not limited to, any action based on a theo,y of strict liability in tort, 

negligence or breach of implied warranty." 2014 Miss. Laws ch. 383, § 1 (H.B. 680) (Supp. 

2013). The amendment was effective July 1, 2014, id. § 2, after the Holifields filed their 

complaint. The Holifields argue that the amendment does not apply to their case, and they 

note that the Mississippi Supreme Court previously held that the MPLA "does not abrogate 

a statut01y cause of action for breach of implied wananty as grounds for recovery." McKee 

v. Bowers Window & Door Co., 64 So. 3d 926, 940 (iJ42) (Miss. 2011) ( alteration omitted) 

( quoting Bennett v. Madakasira, 821 So. 2d 794, 808 (iJ52) (Miss. 2002), abrogated on other 

grounds by Hutzel v. City of Jackson, 33 So. 3d 1116 (Miss. 2010)). 

iJI 2. Assuming that the issue is preserved for appeal, it is without merit. The Holifields are 

correct that, at the time their claim accrued and their complaint was filed, the MPLA did not 

completely "abrogate" a claim for breach of implied warranty. But even then, the provisions 

of the MPLA-including the innocent seller provision-broadly applied "in any action for 

damages caused by a product except for commercial damage to the product itself." Miss. 

Code Ann. § 11-1-63 (Supp. 2013). Thus, an implied warranty claim such as the Holifields' 

is subject to the innocent seller provision. The United States Court of Appeals for the Fifth 

Circuit and several federal district judges have all reached the same conclusion on this issue. 

See Murray v. Gen. Motors LLC, 478 F. App'x 175, 180 (5th Cir. 2012); Thomas v. FireRock 

Prods. LLC, 40 F. Supp. 3d 783, 791 (N.D. Miss. 2014) (Brown, J.); Gross v. Baltimore 

Aircoil Co., No. 3:13-cv-423-DPJ-FKB, 2014 WL 1153706, at*8 (S.D. Miss. Mar. 21, 2014) 

(Jordan, J.); Gardner v. Cooksey, No. 2:ll-cv-255-KS-MTP, 2012 WL 968026, at *3-*4 

7 



(S.D. Miss. Mar. 21, 2012) (Starrett, J.); Jenkins v. Kellogg Co., No. 4:08-cv-121-P-S, 2009 

WL 2005162, at *4 (N.D. Miss. July 6, 2009) (Pepper, J.);Landv. Agco Co,p., No. l:08-cv-

012, 2008 WL 4056224, at *3 (N.D. Miss. Aug. 25, 2008) (Mills, C.J.); Willis v. Kia Motors 

C01p., No. 2:07-cv-62-P-A, 2007 WL 1860769, at *3 (N.D. Miss. June 26, 2007) (Pepper, 

J.); Jones v. Gen. Motors C01p., No. 3 :06-cv-00608-DPJ-JCS, 2007 WL 1610478, at *3 (S.D. 

Miss. June I, 2007) (Jordan, J.); Collins v. Ford Motor Co., No. 3:06-cv-32-HTW-JCS, 2006 

WL 2788564, at *3 (S.D. Miss. Sept. 26, 2006) (Wingate, J.). We agree with these comis 

that the innocent seller provision applies to such claims. To allow a plaintiff to circumvent 

the provision simply by relabeling a products liability claim as a warranty claim would 

"render[] the innocent seller provision of the MPLA an exercise in futility and irrelevancy." 

Gardner, 2012 WL 968026, at *4. We "doubt[] that the ... [L ]egislature intended to provide 

[this] protection ... in all areas of products liability law except for the area of implied 

warranties." Land, 2008 WL 4056224, at *3. Accordingly, the innocent seller provision also 

bars the Holifields' implied warranty claim. 

iJI3. The Holifields also assert that they have claims for fraud and under the Consumer 

Protection Act, Mississippi Code Annotated sections 75-24-1 to -29 (Rev.2016), that are not 

barred by the innocent seller provision. However, the argument is nothing more than a bare 

asse1iion without citation of authority. The issue was presented in the same cursmy fashion 

in the circuit court. Accordingly, the argument is waived. See Alexander v. Womack, 857 

So. 2d 59, 62 (iJ12) (Miss. 2003); Randolph v. State, 852 So. 2d 547, 558 (iJ29) (Miss. 2002); 
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M.R.A.P. 28(a)(7).5 

iJ14. Finally, the Holifields asse1i that the circuit court should have granted a continuance 

for additional discovery pursuant to Mississippi Rule of Civil Procedure 56(f). However, the 

Holifields identify no facts that discovery might have uncovered that would affect City 

Salvage's entitlement to summary judgment under the innocent seller provision. 

Accordingly, this issue is also without merit. 

CONCLUSION 

~15. City Salvage was entitled to judgment as a matter of law pursuant to the innocent 

seller provision of the MPLA. Accordingly, we affirm. 

~16. THE JUDGMENT OF THE CIRCUIT COURT OF JONES COUNTY, 
SECOND JUDICIAL DISTRICT, IS AFFIRMED. ALL COSTS OF THIS APPEAL 
ARE ASSESSED TO THE APPELLANTS. 

LEE, C.J., IRVING AND GRIFFIS, P.JJ., BARNES, ISHEE, CARL TON, FAIR, 
GREENLEE AND WESTBROOKS, JJ., CONCUR. 

5 We also note that "[n]umerous [federal] district courts have recognized that the 
MPLA subsumes common law ... misrepresentation claims based on a defective product." 
Gardley-Starks v. Pfizer Inc., 917 F. Supp. 2d 597, 602 (N.D. Miss. 2013) (Aycock, J.) 
(quoting Lashley v. Pfizer Inc., 877 F. Supp. 2d 466,471 (S.D. Miss. 2012) (Ozerden, J.) 
(collecting cases)). 
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