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Statement Regarding Oral Argument 

MISS.R.APP.P. 34(a) states: “Oral argument will be had in all death penalty cases.” This 

is an appeal by the State of Mississippi from a ruling of the Circuit Court of Sunflower County 

that Appellee Willie Russell is intellectually disabled, and therefore that the death penalty would 

be cruel and unusual punishment for his conviction of capital murder under Atkins v. Virginia, 

536 U.S. 304 (2002). Moreover, the case involves a lengthy procedural history, which includes 

testing undertaken prior to another criminal case involving Mr. Russell.  Accordingly, this Court 

should hear the parties in oral argument. 
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Statement of Issues 

The State of Mississippi has enumerated the following three errors in its statement of 

issues: 

I. The trial court erred in denying the state’s motion to have Russell evaluated for 

intellectual disability, as Russell has never been evaluated for Atkins purposes. 

II. The trial court erred in finding that Russell proved by a preponderance of the 

evidence that he is intellectually disabled pursuant to Atkins and Chase. 

III. The trial court’s order granting post-conviction relief should be reversed based on 

cumulative error. 

Statement of the Case 

A. Procedural history 

i. After being sentenced to death, Mr. Russell was granted leave to 

proceed in the Sunflower Circuit Court on an Atkins claim, while at 

the same time a separate charge of aggravated battery was also 

proceeding against Mr. Russell in the Sunflower Circuit Court 

Mr. Russell was sentenced to death in March 1993.  Mr. Russell appealed and this Court 

affirmed his sentence. See Russell v. State, 670 So.2d 816 (Miss. 1996), rehearing denied 1996 

Miss. LEXIS 235 (Miss. Apr. 11, 1996) cert. denied See Russell v. Mississippi, 519 U.S. 982 

(1996).  

On January 21, 1997, Mr. Russell filed a motion for state post-conviction relief in this 

Court and on June 29, 2001, filed an Amended Petition for Post-Conviction Relief in this Court.    

On April 13, 2001, Mr. Russell was indicted under case number 2001-80 in Sunflower 

County on a count of aggravated battery of a law enforcement officer relating to an incident 

occurring on December 6, 2000. CR. 116; 118.   
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On February 6, 2002, Mr. Russell filed a motion to suppress statements in the aggravated 

battery proceeding alleging that Mr. Russell’s “mental problems render him incapable of making 

a knowing, intelligent and voluntary waiver of his constitutional rights.”  CR.393, Defense 

Exhibit 1.1.  The State later confirmed that it understood this motion as referring to Mr. Rusell’s 

allegation of intellectual disability.
1
 

On July 17, 2002, Mr. Russell filed a Second Amendment and Reply to Response to 

Amended Petition for Post-Conviction Relief, alleging intellectual disability in light of the release 

a month earlier of the opinion in Atkins v. Virginia, 536 U.S. 304 (2002). 

On June 10, 2003, Mr. Russell filed a conditional notice of intention to offer a defense of 

insanity in the aggravated battery proceeding.  CR.397, Defense Exhibit 1.2. 

On June 19, 2003, this Court granted Mr. Russell “leave to file in the Sunflower County 

Circuit Court a motion seeking post-conviction relief vacating his death sentence based upon his 

alleged mental retardation.”  Russell v. State, 849 So. 2d 95, 102-103 (Miss. 2003).  The Court 

otherwise denied post-conviction relief. 

ii. In the aggravated battery case, the State was granted an order for a 

mental examination of Mr. Russell and succesfully argued that Mr. 

Russell should only be assessed once for the purposes of both 

proceedings 

The litigation of the aggravated battery case was prioritized by the State of Mississippi 

ahead of the Atkins proceeding but the need for an examination of Mr. Russell for the purpose of 

both proceedings was explicitly canvassed in the aggravated battery proceedings 

In the aggravated battery case, the State requested and was ultimately granted an order 

that Mr. Russell “be required to submit to a mental evaluation for the State.”  CR. 400, Defense 

                                                           
1
 CR.402-3; Defense Exhibit 1.3, State’s Response to Memorandum (“He has raised his competency to waive his 

Miranda rights and to make a knowing and voluntary statement based upon alleged mental retardation.”) 
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Exhibit 1.3, State’s Response to Memorandum.  Mr. Russell argued that he should be permitted 

to have a defense observer present.  Id. 

On July 21, 2003, in its responsive memorandum, the State explicitly argued that 

intellectual disability had been put in issue in both the aggravated battery and capital proceedings 

and that Mr. Russell should be assessed for intellectual disability for the purposes of both 

proceedings in the one examination: 

He has raised his competency to waive his Miranda rights and to make a knowing 

and voluntary statement based upon alleged mental retardation.  He also noticed 

the State of his intent to offer insanity as a defense.  In addition, the Defendant 

Russell has been sentenced to death for his prior capital murder of a correctional 

officer.  See Russell v. State, 607 So.2d 1107 (Miss. 1992), 670 So.2d 816 (Miss. 

1995), cert denied 519 U.S. 982, 117 S.Ct. 436, 136 L.Ed.2d 333 (1996). . . . he 

filed a motion for Post Conviction Relief in his capital case citing twenty two 

grounds for relief, all were denied except one.  Russell was granted leave to 

proceed in the trial court (Circuit Court of Sunflower County) to determine the 

sole issue of whether he is mentally retarded such that he may not be executed 

under Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L. Ed.2d 335 (2002).  

See Russell v. State, No. 97-DR-00046-SCT, decided June 19, 2003.  Because this 

defendant is in a maximum security housing unit and is considered extremely 

dangerous given his prior escape and kidnapping of a security guard at University 

Medical Center as well as his murder of a correctional officer, it would be 

judicially efficient and prudent for the safety of those who have to examine the 

defendant and transport him to said examination to have Defendant Russell 

examined at the Mississippi State hospital at Whitfield once rather than having to 

move him from maximum security twice.  His alleged mental retardation is the 

basis for his motion to suppress as well as his pending status to be executed, both 

issues will be before the Circuit Court of Sunflower County.  The examination 

should determine if Defendant is mentally retarded, if this retardation, if such 

exists, together with any other factors, rendered him incompetent to waive his 

constitutional rights; if the alleged mental retardation renders him incapable of 

being executed under Atkins, supra; and to determine his sanity at the time of the 

alleged offense. 

CR.402-3; Defense Exhibit 1.3, State’s Response to Memorandum. 

On August 22, 2003, Mr. Russell moved to stay the mental examination, pending the 

resolution of the Atkins hearing in the capital case, based upon the greater procedural protections 

available to the defendant in a capital case and the unfairness of the broader discovery available 

in an insanity proceeding.  CR.409; Defense Exhibit 1.4, Motion for Stay of Mental 
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Examinations Pending Determination of Atkins Hearing Ordered by Supreme Court.  In that 

motion, Mr. Russell noted that the State was seeking that Mr. Russell be examined once for the 

purpose of both cases. CR.410.  Mr. Russell expressed the concern that multiple evaluations by 

the State would be unfair and may be unreliable.  CR.414-415, Defense Exhibit 1.4 at pp.6-7. 

On September 7, 2004 the trial court in the aggravated battery case conducted a hearing 

on the motions.  The court ruled that a defense expert could observe testing through one-way 

glass and that defense presence at staffing would be permissible, subject to the protocols of the 

Mississippi State Hospital.  CR.422.  The prosecution was granted similar rights.  CR.424.   

The defense again raised the concern of “double dipping in the Atkins claim” and 

allowing the State to “keep on subjecting Mr. Russell to examination until it gets one that it 

likes.”  CR.424.  Given the orders to permit observation of the testing, Mr. Russell specifically 

withdrew his earlier objection to conducting testing for both cases at one time and specifically 

urged that Mr. Russell be tested for the purposes of both the aggravated battery and capital cases 

in the one examination.  CR.424-5.  The State had no objection to Mr. Russell being examined 

once and urged that “we should do a full examination at one time.” CR.425.  ADA Bridges, on 

behalf of the State of Mississippi, advised the trial court that she had conferred with Assistant 

Attorney General White who intended to file a motion to get the testing in the Atkins case in 

progress imminently.  CR.427. 

The court indicated that if the orders for the examination could be coordinated that it 

would be done but that she did not wish the aggravated battery case delayed by the Atkins case.  

Defense counsel explicitly reurged the defense concern about the State double dipping in its 

testing of Mr. Russell: 

What we're very concerned about is ending up with a position where we have -- 

they do 95 percent of the testing required for an Atkins hearing as a part of the 

examination related to case and then Mr. White stands up, as he'd be entitled to 

do, in Judge Sanders' court and says, “We haven't got a full examination,” and 
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they go back and do another full examination.  And it's that double dipping that 

concerns us, Your Honor. But maybe that can be solved if the State hospital could 

indicate what testing it proposes to conduct in this case. 

CR.428. 

The court then indicated its intention that the examination for the two cases take place at 

one time, reiterating, however, that the court did not wish the examination delayed.  Defense 

counsel noted an objection to two examinations but noted that this may not actually be 

happening and the court repeated that the intention was avoid such a situation: 

THE COURT: And if we start going and we're in a position to have an exam, 

we're going to have an exam. And when they come to the death penalty case, if 

they want to have another one, that's for them to decide at that time. Am I clear on 

that? If it can be worked together, we will, but I'm not going to be hamstrung in 

this case if we can't come together, waiting for that examination, which was what 

you asked me to do earlier and I refused. 

MR. BOURKE: I have absolute clarity on the issue of the order. 

THE COURT: Okay. 

MR. BOURKE: I would simply say, Your Honor, so that I'm not misunderstood, 

as consenting to two examinations set up. 

THE COURT: I understand. 

MR. BOURKE: But I understand that may not be happening, so I may as well 

shut my mouth. 

THE COURT: And if we can avoid it, we will. But if for whatever reason it does 

not seem avoidable, we're going to go ahead. 

CR.432. 

iii. Mr. Russell was examined at the Mississippi State Hospital, for 

purposes that included determining the existence of intellectual 

disability, and using testing that included the administration of an IQ 

test, a malingering instrument, an academic achievement test and a 

three hour clinical interview 

On March 6, 2007, the defendant was examined at the Mississippi State Hospital by Drs. 

Reb McMichael, W. Criss Lott and Gilbert Macvaugh III.  Pursuant to arrangement with the 
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examining doctors, defense counsel was present to observe the clinical interview of Mr. Russell 

(but not the subsequent IQ testing).  During the introduction to the examination, Dr. McMichael 

addressed Mr. Russell’s informed consent to the examination and his understanding that the 

results of the examination may be used in his capital case.  Dr. McMichael sought defense 

counsel’s input and the following exchange took place: 

DR. MCMICHAEL: 

. . .  And, and my concern is that once we have this information, we’re 

evaluating you on the aggravated assault charge and the weapons 

possession by a prior felon charge.  But I don’t know and, as I said, Mr. 

Bourke may know better than I do, whether any of this information could 

be used for you or against you in your other legal situation about the 

capital murder and I think it’s important and, again, Mr. Bourke may 

know better than I do for you to know if that’s the case but there is a 

possibility that once this information is generated, it could also be used in 

that other situation.  Is that your understanding? 

MR. BOURKE:  

That it could be used, is that your question? 

DR. MCMICHAEL:  

Yes. 

MR. BOURKE:  

Whether it could be used, is that your question? 

DR. MCMICHAEL:  

Yes. Right. 

MR. BOURKE:  

It is my understanding that this information could be used in, at the state 

post-conviction proceeding. 

DR. MCMICHAEL:  

On the Atkins issue? 

MR. BOURKE:  

Yeah. 

DR. MCMICHAEL:  

Ok.  That’s, and I think that it’s important that Mr. Russell understand 

that. 

MR. BOURKE:  
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And pardon me can I say the only reason we, we were going to withdraw 

this plea when there was a threat the State may just get to keep conducting 

conduct multiple assessments of  Mr. Russell and the only reason we 

agreed to proceed with this assessment in this case was on the 

understanding that there wasn’t going to be duplicated assessments.  This 

isn’t going to be a complete Atkins assessment, I understand that but, to 

the extent that there’s information obtained or history or what have you, 

that that’s going to be . . . serve for the purposes of subsequent, the other 

proceeding as well. And it’s not going to be a case of being given the same 

test batteries twice in the course of the next year or anything like that 

otherwise we would never have agreed to it at all. 

DR. MCMICHAEL:  

Ok. 

MR. BOURKE:  

. . . you know,  the State testing him 10 times until they finally get the . . . 

DR. MCMICHAEL:  

And I, I just wanna make sure that we’re all on the same page and if you 

understand then we’ll ask you to say this back, too, so that we can be sure 

that you did.  That although we’re assessing you specifically about 

aggravated assault 

MR. RUSSELL:  

Aggravated assault 

DR. MCMICHAEL:  

On the officer and the possession of a weapon.  My concern, and why I 

interrupted and want to clarify this is that it my understanding that this 

information could be used for you or against you in your death penalty 

appeal.  Does that make sense to you? 

MR. RUSSELL:  

Yes, it does. 

Supp R. 11-3, Defense Exhibit 1.6, Transcript of Mental Examination of Willie Russell. 

iv. The 2007 examination included valid and reliable IQ testing, 

malingering testing, achievement testing and a clinical interview 

exploring Mr. Russell’s adaptive functioning 

On April 4, 2006 Mr. Russell was examined by Drs. Macvaugh III, Lott and McMichael 

at the Mississippi state hospital.  The clinical interview lasted approximately three hours.  

TR.182-3; Supp. Ex., Defense Ex. 1.6 (Transcript of interview).  Dr. Macvaugh testified that the 
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three hour clinical interview included questions about:  Mr. Russell’s family history and family 

relationships;  Mr. Russell’s history of personal relationships; Mr. Russell’s employment history;  

Mr. Russell’s educational history; Mr. Russell’s level of functioning in the community before 

being locked up; Mr. Russell’s understanding and comprehension; whether and to what extent 

Mr. Russell knew how to make alcohol in prison; whether and what Mr. Russell liked to read and 

was presently reading;  questions relating to Mr. Russell’s ability to deal with money and 

mathematics and how to make change;  how long it would take Mr. Russell to travel a particular 

distance at a particular speed; Mr. Russell’s understanding of tax and taxation; and, the sorts of 

things Mr. Russell was able to do at various stages through his childhood.   TR.183-7. 

On August 9, 2006, Mr. Russell underwent three hours of psychological testing at the 

Mississippi State Hospital.  CR.306-7, State’s Ex. B, Report of Dr. Macvaugh III. 

He was administered the Green Word Memory Test (WMT) as a test of malingering and 

“made passing scores on both immediate and delayed subtests, which suggest that he put forth 

good effort and did not appear to be attempting to feign or exaggerate cognitive deficits.”  

CR.308. 

Mr. Russell was then administered the Wide Range Achievement Test - Revision 4 

(WRAT-4) by Dr. Lott.  CR.307-8.  The WRAT-IV is an achievement test, used to assess 

academic achievement and relevant to assessing the conceptual sphere of adaptive functioning 

(functional academics).  TR.175-76.  Mr. Russell “obtained a Word Reading standard score of 71 

(3rd percentile; grade equivalent = 4.3; Math Computation standard score of 71 (3rd percentile; 

grade equivalent = 3.8); and a Sentence Comprehension standard score of 73 (4th percentile; 

grade equivalent = 6.0).”  CR.308; TR.179-80.  Dr. Macvaugh testified that the scores on the 

WRAT-IV were consistent with the scores on the IQ testing, particularly the verbal subtest of the 

intelligence test (a score of 71).  TR.180-1; see also CR.308.   
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Mr. Russell was then administered the Wechsler Adult Intelligence Scale, Third Edition 

(WAIS-III) by Dr. Macvaugh III.  TR. 173;
2
 CR.306.  This was the then current and gold-

standard test for assessing intelligence.  TR.173.   In his report at the time, Dr. Macvaugh 

confirmed that Mr. Russell appeared to be putting forward his best effort, stating, “[t]hroughout 

the administration of the intelligence testing, he appeared motivated to put forth his best effort 

and demonstrated a genuine interest in performing to the best of his ability, even when 

confronted with difficult situations.”  CR.308.  Dr. Macvaugh III also testified that both the 

malingering testing and his own observations showed no signs of malingering. TR.174-5. 

Mr. Russell’s IQ test produced a valid full-scale IQ score of 75.  CR.308.  Dr. Macvaugh 

III testified that as a result of the Flynn effect, this score could be inflated by three points and 

that, in his opinion, the true score should account for the Flynn effect.  TR.64; CR.309. 

In summing up his testimony describing the 2006 WAIS-III testing, Dr. Macvaugh III 

agreed with the following: 

Mr. Bourke: And so at the time of testing, you administered the appropriate, 

up-to-date, gold standard IQ test and obtained a valid result 

reflecting Mr. Russell's true intelligence from a subject who was 

not malingering and put forth his best effort. Correct? 

Dr. Macvaugh: We did. 

TR.175. 

                                                           
2
 Dr. Macvaugh III testified in detail about the prior testing and his report was admitted as an exhibit in the hearing 

on the State’s request for a further examination of Mr. Russell.  However, Dr. Macvaugh III did not testify and his 

prior testimony and report were not admitted into evidence at the hearing on the merits of the Atkins claim. 
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v. Following the examination, the State called Dr. McMichael as a 

witness in the aggravated battery case to testify that Mr. Russell had 

been tested for mental retardation and that adequate testing and 

evaluation had been performed 

On April 4, 2007, the State called Dr. McMichael as a witness in the suppression hearing 

in the aggravated battery proceeding.  In direct examination the State elicited the following 

testimony in which Dr. McMichael described the examination at the Mississippi State Hospital: 

Q. Okay. And was he tested for retardation? 

A. He was. 

Q. And did you have the benefit of that testing, doctor? 

A. I did. 

Q. And what did you find from that? 

A. According to the test that we administered, as well as a review of 

psychological testing that he received in the past, Mr. Russell is not 

mentally retarded. 

CR.525-6, Defense Exhibit 1.9, State v. Russell, 2001-80 (4/4/07) Transcript of Testimony of Dr. 

McMichael at pp.32-3. 

Counsel for Mr. Russell cross-examined Dr. McMichael, who was adamant that all 

testing necessary for an Atkins determination had been conducted: 

Q. You weren't asked to test him or express an opinion in the court order on 

the question of  mental retardation, correct? 

A. I don't believe that question was specifically raised in the court order. We 

assessed his intelligence as part of our assessment of his competence. 

Q. What you are talking about is that he had administered to him an IQ test? 

A. Correct. 

Q. That is not -- that is part of a tool assessing and making a diagnosis of 

mental retardation or no mental retardation, correct? 

A. Correct. 

Q. That is not a one stop shop test for mental retardation, correct?  
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A. Correct. 

Q. And he was not subjected to and didn't participate in the full range of 

testing and assessment that would ordinarily go into an assessment of 

mental retardation, correct? 

A. Not correct. 

Q. You think you've done everything you would need to do to conduct a 

mental retardation assessment in this case? 

A. I think that given all of the history that we reviewed and a three-hour 

interview and in many examples of his ability to understand and use 

language, I feel that I have adequately assessed whether or not Mr. 

Russell is mentally retarded. 

Q. And you have formed the conclusion that he isn't? 

A. That he is not, correct. 

CR.529-30 (emphasis added). 

Mr. Russell was subsequently tried before a jury in Sunflower Circuit Court and acquitted 

of aggravated battery. 

vi. Following Mr. Russell’s acquittal in the aggravated battery case, post-

conviction proceedings in the capital case moved forward and, 

consistent with the history, the parties proceeded on the 

understanding that the earlier mental examination would also serve 

for the Atkins proceeding 

On March 23, 2010 the trial court conducted a status hearing in respect of the post-

conviction proceeding.  At that status hearing, the State raised its desire to gain access to the full 

file of the Mississippi State Hospital in relation to its previous examination of Mr. Russell.  

Counsel for Mr. Russell confirmed that Mr. Russell had been tested at Mississippi State Hospital 

for the purpose of both proceedings and as this was the intention of the parties, the State should 

certainly be provided with a copy of the reports and other materials from the Mississippi State 

Hospital.  CR.44-5.  Counsel for the State, Mr. White, confirmed that this is what had been 
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agreed in chambers and agreed to submit an order for the release of the materials from the 

Mississippi State Hospital.  CR.45. 

On April 8, 2010 the state filed a letter with the circuit court enclosing a proposed order 

to allow the state access to the reports, records and mental health professionals at the State 

Hospital “concerning their evaluation and testing of Willie Russell with regards to whether he is 

mentally retarded within the meaning of Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 

L.Ed.2d 335 (2002).”
3
  This understanding was reflected in the proposed order provided by the 

State and signed by the court on May 18, 2010, which stated that “[d]uring that evaluation 

petitioner was examined to determine whether petitioner was mentally retarded.”  CR.69-70.  

Consent Order, May 18, 2010. 

On March 4, 2011, a status hearing was conducted in the case and Mr. White indicated 

that he had spoken to Dr. McMichael and Dr. Macvaugh.  For the first time, the State took the 

position “that there was no Atkins - - no evaluation done on the basis of Atkins when the prior 

testing was done.”  VIII.12.  Mr. White indicated that the doctors had expressed the view that a 

new evaluation should be conducted given the time since the last evaluation.  VIII.12  Mr. White 

confirmed that intelligence testing had been performed but that testing “required under the 

Mississippi Supreme Court guidelines under Chase” may not have been given.  VIII.14-5. 

On April 12, 2010, at the request of the trial court, Mr. Russell filed a copy of the Atkins 

claim submitted as Claim 22 to this court in to the record of the trial court.  CR.29 

On July 30, 2010 the State filed its Response to Mr. Russell’s motion for post-conviction 

relief, stating, “Russell has been evaluated at the State Hospital at Whitfield and understands that 

the forensic staff at the State Hospital concluded that Russell was not mentally retarded within 

                                                           
3
 This filing was omitted from the record and Mr. Russell has moved to supplement the record to include this 

document. 
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the meaning of Atkins.  Therefore the State would submit that Russell is not retarded.”  CR.58, 

Response to Motion for Post-Conviction Relief under Atkins v. Virginia (footnote omitted). 

vii. In October 2012, the State moved to be permitted to subject Mr. 

Russell to mental examination once again and after a lengthy hearing, 

the trial court denied the request for further examination 

On October 16, 2012 the state filed its Motion for Examination of Petitioner Pursuant to 

Mississippi Supreme Court Decision.  CR.108. 

On December 10, 2012 and May 16, 2013, the lower court heard direct testimony and 

cross-examination of Dr. Macvaugh III and received, without objection, ten defense exhibits 

consisting of: pleadings and transcripts from the aggravated assault proceedings; and, materials 

relating to the prior testing and examination of Mr. Russell, including a transcript of the clinical 

interview previously conducted by Dr. Macvaugh III and others.  See CR.390-654 (Defense 

Exhibits 1.1-1.10); Supp.R. (Defense Exhibit 1.6).  

The state filed a post-hearing memorandum (CR.655), Mr. Russell filed a memorandum 

in opposition (CR. 677) and the State filed a reply in support of its motion (CR.729). 

On September 5, 2013, the circuit court issued a thirteen page written order denying the 

State’s motion for a further examination of Mr. Russell.  CR. 739.  In its order, the trial court 

found that it had been the intention of the parties and the court that the previous examination 

would serve the purposes of the State both in the aggravated assault case and in the post-

conviction proceeding: 

The Court is satisfied that it was the intention of the parties and the court at the 

time of Mr. Russell's examination by the doctors at the Mississippi State Hospital 

that the examination then conducted would serve the purposes of the State both in 

the aggravated assault case and in the post-conviction proceeding. The Court is 

satisfied that Mr. Russell only consented to that examination with the 

understanding that as far as possible there would be no duplication of that 

examination and that Mr. Russell's understanding in this regard stemmed from the 

statements of the State and the circuit court to this effect. 
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In these circumstances. the Court treats the State's present application to examine 

Mr. Russell as a further or subsequent request for examination. 

CR. 744.   

Addressing the request for further IQ testing, the trial court found that in the previous 

testing ordered in the aggravated battery case, the State had tested Mr. Russell using the then 

gold standard IQ test, WAIS-III, and a malingering instrument and had obtained a valid score 

that on its face met the first prong of the definition of intellectual disability.  CR. 745-7.  The 

trial court also noted that Mr. Russell had previously been administered a WAIS-R, along with 

associated malingering measures in the MMPI-II, producing a valid IQ score of 68.  CR. 746.  

The trial court noted that Dr. Macvaugh’s own testimony confirmed the validity and accuracy of 

the testing using the WAIS-III and that further testing was not required as a result of any 

problem with the validity of the earlier test.  CR.746.  In those circumstances, the trial court 

found that the State had not shown good cause to be permitted to conduct a further and 

subsequent IQ test of Mr. Russell.  CR. 747. 

Addressing the request for further achievement testing, the trial court found that the 

previous testing ordered in the aggravated battery included achievement testing using the 

WRAT-IV, which produced a valid score, with no sign of malingering, that was consistent with 

the testing on the WAIS-III.  CR. 747.  The trial court also observed that Mr. Russell had been 

administered earlier generations of the same test on three occasions, producing consistent results.  

CR. 747.  In those circumstances, the trial court found that the State had not shown good cause to 

be permitted to conduct further and subsequent achievement testing of Mr. Russell.  CR. 747. 

Addressing the request for a further interview, the trial court found that the previous 

testing ordered in the aggravated battery included a three hour clinical interview.  The Court 

reviewed the transcript of the interview and received testimony from Dr. Macvaugh III as to its 

contents.  CR. 747-8.  Despite submissions to the contrary by the State, the trial court expressly 
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found that “one of the purposes of the clinical interview in 2006 was to assess Mr. Russell's 

adaptive functioning in light of the definition of mental retardation.”  CR. 749.  The circuit 

court’s order did not bar the State from obtaining school or other relevant records, nor did it 

prohibit the State from contacting Mr. Russell’s family members, teachers, employers, or 

coaches to learn more about his adaptive functioning. 

On September 20, 2013 the circuit court requested a proposed scheduling order from the 

parties for the final hearing in this case. 

On September 26, 2013 the Attorney-General filed his petition for interlocutory appeal.  

This Court denied the petition by order dated December 2, 2013.  State v. Russell, 2013-M-1618 

(“After due consideration, the Court finds that the Interlocutory Appeal is not well taken and 

should be denied.”) 

viii. Further scheduling was dogged by the State’s efforts to delay 

the hearing of the case past the retirement date of the presiding judge 

On December 11, 2013, the trial court directed the parties to agree on a discovery 

deadline and specifically directed that in agreeing on the deadline, counsel should consider the 

time necessary to complete all mental assessments and field investigations.  CR.764. 

On January 9, 2014 the trial court entered a scheduling order in the terms agreed to by the 

State of Mississippi including, “July 23, 2014 Discovery deadline and hearing date for any 

outstanding discovery dispute as well as any other pre-hearing motions.”  CR.765.  The trial on 

the merits was set for September 8 -9, 2014.  CR.765. 

On April 5, 2014 it was publicly reported that the presiding judge in the trial court, Judge 

Sanders, would not run for a sixth term and that her term would expire at the end of 2014.  

CR.791. 
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Between January 9 and July 23, 2014 the state did not file any motions seeking any form 

of discovery. 

On July 23, 2014, consistent with the court's scheduling order and M.R.C.P. Rule 29 

(Stipulations regarding discovery procedure), the parties submitted an agreed discovery order 

designed to regulate discovery in the case.  On July 24, 2014 this court signed that agreed 

discovery order, providing for disclosure of expert reports, raw data and possible witness lists on 

or before August 22, 2014.  CR.766. 

On August 22, 2014 the defense submitted its Notice of discovery, providing expert 

reports, raw data and a witness list.  CR.771.  The State did not file a notice of discovery but 

verbally advised counsel for Mr. Russell that the State’s sole witness would be Dr. Macvaugh.  

CR.793. 

On August 27, 2014 the State filed a motion to continue the Atkins hearing, demanding to 

depose all of the potential witnesses noticed by Mr. Russell.  CR.777.  The defense filed an 

opposition to both the motion for continuance and the demand to depose all potential witnesses, 

arguing that the State’s filing was unnecessary, unjustified and dilatory .  CR.787.   

On September 4, 2014, the State filed a reply in support of its motion to continue.  

CR.804.  That same day, the State filed a motion for leave to conduct oral depositions of the 

witnesses listed in the defense discovery.  CR.819.  That same day, Mr. Russell filed an 

opposition, again making the point that the State had been dilatory and failed to provide a 

justification for deposing the witnesses.  CR.827. 

On September 4, 2014, the trial court took up the State’s motion to continue and motion 

for depositions.  TR.297.  During the course of that hearing, counsel for Mr. Russell indicated 

that he intended to call only Dr. Goff, Ms. Harrison and Ms. Preziosi at the merits hearing.  

TR.301.  The State abandoned its request to depose Dr. Goff or any witnesses other than Ms. 
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Harrison and Ms. Preziosi.  TR.302.  The State acknowledged that on its face it appeared that the 

State was seeking delay and indicated that it could conduct the depositions very quickly on the 

day scheduled for the merits hearing.  TR.302, 306.  In denying the state’s continuance motion, 

the trial court noted that while the State had filed its motion for continuance, it had never sought 

to set or call up its motion, nor suggested any urgency in having the motions heard.  TR.311-2. 

The court found that the state had been dilatory in failing to bring forth its motion and in failing 

to pursue discovery orders according to the scheduling order.
4
  TR.312-3.  The trial court granted 

the State’s request and ordered that Ms. Harrison and Ms. Preziosi be deposed between 9am and 

11am on September 8, 2014.  TR.313.  The State did not object to this order. 

ix. At the hearing on the merits, the defense called three witnesses.  The state called 

no witnesses.  The trial court ultimately held that Mr. Russell was intellectually 

disabled. 

On September 8, 2014 the hearing on the merits commenced and continued on September 

9, 2014.  The State had Dr. Macvaugh in attendance on both days. 

On September 8, 2014, the State deposed and then Mr. Russell called two witnesses: Ms. 

Clementine Harrison and Ms. Anne Preziosi. 

Ms. Harrison was a former volunteer investigator who testified that she had identified 

witnesses, interviewed witnesses and taken statements, that the statements were accurate and that 

she had retrieved educational records.  TR.327-374. 

Ms. Preziosi was a former mitigation investigator.  Mr. Russell sought to have her 

admitted as an expert witness. TR.374-432.  The trial court refused to qualify Ms. Preziosi as an 

expert.  TR.432-6.  Ms. Preziosi then testified that she had identified witnesses, interviewed 

witnesses and taken statements, that the statements were accurate and that she had retrieved 

                                                           
4
 The transcript reads “the State has not been dilatory” but it is clear from the context that the trial court was finding 

that the State had been dilatory.  TR.312.  The trial court confirmed in the hearing on September 8, 2014 that it had 

found the State dilatory during the prior hearing.  TR.326. 
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educational records.  TR.439-91.  Ms. Preziosi identified the records and statements and also 

walked the court through the exhibits containing the educational records to the court.  Id. 

On September 9, 2014 the hearing resumed and Mr. Russell called Dr. John Goff. 

Dr. Goff is a psychologist and neuropsychologist who was accepted by the court as an 

expert witness and testified to his opinion that Mr. Russell suffered from intellectual disability 

and met the Atkins/Chase definition.  His testimony is discussed in detail below in the Statement 

of Facts. 

At the close of Dr. Goff’s testimony the defense case was complete save for moving in a 

series of exhibits and hearing the State’s objections to those.  TR.754-6.  However, the State 

released Dr. Macvaugh before a date could be selected for the third day of the hearing.  TR.756.  

Counsel for Mr. Russell suggested that Dr. Macvaugh be called on the telephone so a date could 

be selected but the State’s attorney then announced that he did not have his calendar.  TR.756.  It 

was agreed that counsel for the State would check on Dr. Macvaugh’s availability and circulate 

dates.  TR.758. 

On September 10, 2014, counsel for the State sent emails explaining that Dr. Macvaugh 

III would not be available as a witness before May 15, 2015, some nine months later and after 

the retirement of the presiding judge.  CR.864, 869. 

On September 11, 2014, Mr. Russell filed a motion to set a date for resumption of the 

hearing.  CR.861.  That day, the trial court issued a letter to the parties asking that a date certain 

be selected to complete the hearing.  CR.871.   

On September 12, 2014, the State filed a response to Mr. Russell’s motion to set a date 

for resumption of the hearing, now providing available dates for Dr. Macvaugh III during 2014. 

CR.872.  On September 15, 2014, Mr. Russell filed his reply to the State’s pleading.  CR.877. 

On October 1, 2014, the trial court took up the motions.  TR.766.   
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The defense urged the court to determine whether Dr. Macvaugh was in fact necessary as 

a witness.  The State insisted that he was but refused to elaborate, and the trial court indicated 

that it would allow the State to call its witness without any further offer.  TR.790. 

On November 18, 2014, the trial court issued an order setting the resumption of the 

hearing for December 17-18, 2014.  CR.880. 

On December 17, 2014, the hearing on the merits resumed.  The defense moved into 

evidence forty exhibits
5
 and closed its case.  TR.803-905.  The defense exhibits consisted of the 

curriculum vitae and report of Dr. Goff, the resume and a report of Ms. Preziosi, educational 

records, medical records of family members (under seal), sworn and unsworn statements of 

witnesses and, a chart summarizing the educational records. 

The State then announced that it would not be calling Dr. Macvaugh or any other 

witnesses and moved into evidence five exhibits, being principles and guidelines relating to 

psychological practice and three academic articles.  TR.905-926. 

The State also agreed that the prior testimony of Dr. Macvaugh regarding the need for 

further testing, while forming part of the appellate record, was before the trial court for the 

purposes of the determination on the merits of Mr. Russell’s intellectual disability.  TR.800. 

On December 30, 2014 the trial court issued a 37 page order granting post-conviction 

relief on the basis that Mr. Russell had demonstrated that he was intellectually disabled for the 

purposes of Atkins/Chase.  CR.884-920. 

B. Statement of Facts 

At the hearing on the merits of the claim of intellectual disability, the trial court received 

testimony from defense expert, Dr. John Goff, along with lay witnesses Clementine Harrison and 

                                                           
5
 The defense exhibits are labelled 1 through 37, with additional exhibits 1b, 2c and 25b bringing the total to 40. 



21 

Annie Preziosi.  As the State did not call any evidence at the merits hearing, the evidence offered 

by Dr. Goff and the other witnesses was unrebutted. 

The trial court provided a twenty-page summary of the evidence received on the merits in 

its decision granting Mr. Russell relief. CR.894-913. The following statement of facts tracks the 

structure and much of the language of the trial court’s summary of the evidence and provides 

record citations to demonstrate that the trial court’s findings were well supported by the record. 

i. The trial court accepted Dr. Goff as an expert psychologist in the field 

of assessing intellectual disability.   

The defense called as an expert witness Dr. John Goff, a psychologist and 

neuropsychologist whose practice is based in Alabama but who is additionally licensed in 

Mississippi.  TR.495; See also Defense Exhibit 1A, Curriculum Vitae of Dr. Goff. 

Dr. Goff has practiced psychology for over 37 years and has been actively involved in the 

treatment and diagnosis of persons with intellectual disability throughout his entire career.  

TR.495, 500-7.  Dr. Goff serves as an approved consultant with the Office of the Social Security 

Administration, as a panel consultant assessing for intellectual disability at the request of the 

Disability Determination Service and as a hearing consultant to administrative judges in their 

review of disability determinations.  TR.496-7. 

Dr. Goff is a life member of Division 33, the division of the American Psychological 

Association dealing with issues of intellectual disability as well as being a member of Divisions 

40 (neuropsychology) and 41 (psychology and the law).  TR.498  Dr. Goff has undertaken 

training in forensic psychology as well as the application of Atkins (supra).  TR.522-4, 525, 541-

2. 

Dr. Goff has been trained in and has extensive experience in the administration and 

interpretation of several different tests of intelligence, in particular, the WAIS, WAIS-R, WAIS-
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III and WAIS-IV.  TR.507-9.  Dr. Goff has been trained in and has extensive experience in 

administering and interpreting tests of adaptive functioning, including the Vineland, ABAS and 

WRAT series of tests. TR.509-11. 

Dr. Goff has served as an expert witness in courts, including criminal courts, and has 

been qualified as an expert in courts in Mississippi, Alabama, Florida, North Carolina, Tennessee 

and federal courts.  TR.511-2.  He has been involved in a forensic context in the evaluation of 

over one hundred capital defendants and has testified or provided expert services in a number of 

Atkins cases.  TR.513, 542-8. 

Dr. Goff testified that he had applied reliable principles and methods for assessing 

intellectual disability to the case of Mr. Russell and found that there was sufficient facts or data 

upon which to form an opinion.  TR.513-4. 

Mr. Russell offered Dr. Goff as an expert witness, and the State objected, arguing that Dr. 

Goff had not received specific training in forensic psychology, that he had not published in the 

field of intellectual disability and that the State felt he had not been forthright.  TR.550-551. 

The Court qualified Dr. Goff as an expert in the field of assessing intellectual disability, 

the administration and interpretation of the tests and the evaluation for the purposes of 

intellectual disability.  TR.554.  The trial court specifically found that Dr. Goff’s testimony was 

based on sufficient facts or data and that it was the product of reliable principles and methods.  

TR.552-4. 

ii. Dr. Goff relied upon exhaustive review of records, testing, witness 

statements and in-person interviewing in forming his opinion 

Dr. Goff had prepared a report, which was admitted into evidence as Defense Exhibit 1B, 

Report of Dr. Goff. 
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In his testimony and in his report, Dr. Goff described the extensive information he had 

relied upon in forming his opinion:  

• The case report from the Mississippi State Hospital, including 537 attached 

documents (TR.559-60); 

• educational records for Mr. Russell from Davis Elementary, Sumner Hill, Lovett 

School and Hinds Community College (TR.560-1);  

• educational and health records relating to immediate family members, Mary 

Russell, Phillip Russell and Rosie Russell (TR.561);  

• personal interviews Dr. Goff conducted with eleven witnesses about Mr. Russell’s 

adaptive functioning during his developmental period: three teachers; a former 

employer; an ex-girlfriend; a cousin with whom Mr. Russell had lived; the aunts 

who raised Mr. Russell as an infant; Mr. Russell’s sister; a neighbor; and, a high 

school classmate (TR.561-3);
6
   

• affidavits or statements from nine of these eleven witnesses as well as from an 

additional sixteen witnesses from the developmental period which collectively 

formed defense exhibits 10-15, 17-28, 30-36 (TR.563-66);
7
 

• raw data and reports of prior intelligence, achievement and malingering testing 

(TR.566-70);  

• Dr. Goff administered a test of adaptive functioning, the ABAS-II, to Linda 

Bowie but was unable to identify another witness with sufficient knowledge of the 

                                                           
6
 In addition to the list of interviews detailed in his report, Dr. Goff interviewed former employer, Mr. Jenkins, after 

the report had been prepared and submitted.  TR.562. 
7
 These additional sixteen witness statements came from: seven teachers and one college administrator; three 

classmates; two neighbors; two co-workers; and, one prisoner who would write letters for Mr. Russell. 
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defendant across different spheres of behavior coupled with sufficient cognitive 

ability to produce a valid test result (TR.644-5);
 8

 

• An interview with Mr. Russell (TR.556) including the Reitan-Indiana Aphasia 

screening test and a test for dissimulation, the 21-item Memory Test (TR.558-9). 

iii. Results of intelligence testing demonstrated that Mr. Russell had 

consistently scored in the range of intellectual disability established 

for the first prong of the Atkins/Chase test 

In 1990, Mr. Russell was administered the then current WAIS-R by Dr. Macvaugh Jr, and 

achieved a full-scale IQ score of 68. TR.568.  Adjusted for the Flynn effect, this would be the 

equivalent of a score of 65. TR.569.
9
  The State presented no evidence challenging the validity of 

this test. 

In 2006, Mr. Russell was administered the then-current WAIS-III by Dr. Macvaugh III, 

and achieved a full-scale IQ score of 75. (TR.569) Adjusted for the Flynn effect, this would be 

the equivalent of a score of 72.
10

  (TR.569)  This was a valid test, producing a valid test score, 

including the use of a malingering instrument which disclosed no indications of malingering.  

(TR.640-1) 

Dr. Goff testified that this test and score satisfied the first prong of the test for mental 

retardation.  TR.641. 

                                                           
8
 The results of the ABAS-II showed adaptive deficits and were consistent with the information provided by the 

witnesses interviewed as to Mr. Russell’s adaptive functioning.  TR.645, Def. Ex. 1B at p.10.  Taking into account 

the retrospective nature of the assessment and his sense that the scores obtained were probably too low overall, Dr. 

Goff placed limited weight on the results of this testing.  TR.645, Def. Ex. 1B at p.10. 
9
 Mr. Russell was also administered a WAIS in 1990 by Dr. Stanley but that test had been replaced by that time by 

the WAIS-R.  The scoring also indicated some scoring errors.  Regardless, the full scale IQ score reported was 76 

(including the scoring errors) and adjusted for the Flynn effect, this would produce a score of 66.  TR.568  Dr. Goff 

opined that the test was probably not valid.  TR.642-3.  (Dr. Macvaugh had also expressed “serious concerns about 

the validity of” Dr. Stanley’s scores.  In the related proceeding, Dr. Lott had testified that the Stanley testing was not 

valid. CR.616).  The State does not press the Stanley testing.  Appellant’s Brief at p.5. 
10

 Acknowledging an additional scoring issue with the WAIS-III, the score would be further adjusted to 70 

(TR.569). 
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Dr. Goff did not administer his own IQ test under the belief that the court had directed 

that no further IQ testing would be conducted.
11

  T.668-70.  While acknowledging that the 

WAIS-IV was a more up to date and scientifically advanced test of intelligence, Dr. Goff opined 

that the prior WAIS-III and WAIS-R test results provided sufficient data to make a determination 

that Mr. Russell has significantly subaverage intellectual functioning.  TR.643-4; 671.  In 

expressing this opinion, Dr. Goff pointed out that the results of the prior IQ testing were not only 

valid but were supported by the previous childhood assessments and other information available 

in the case.  TR.643-4. 

iv. Records of academic progress and achievement testing revealed a 

lifelong history of impairment consistent with intellectual disability 

Mr. Russell’s academic history was evidenced by school records from Reuben 

Elementary (Def. Ex. 3), Davis Elementary (Def. Ex. 4); Sumner Hill and Lovett schools (Def. 

Ex. 5) and, Hinds Community College (Def. Ex. 6).  It was also drawn from Dr. Goff’s 

interviews with teachers and statements provided by other teachers.  Dr. Goff described the 

educational history in his report as well as in his testimony. 

Mr. Russell achieved only failing grades in his first attempt at first grade at Reuben 

Elementary in 1966-67 and was recorded as dropping out.  TR.582. The next year, he repeated 

first grade at Reuben Elementary but “moved away” part way through the year.  That same year 

he was enrolled directly into second grade at Lovett Elementary School where he achieved F’s 

and D’s in the second semester and was referred to special education.  TR.583.  Dr. Goff testified 

that at that time a finding of mental retardation would likely have been necessary for placement 

                                                           
11

 Counsel did not advise Dr. Goff that the Court had ordered that there be no further testing but rather that the Court 

had ordered that the State would not be permitted further testing.  Counsel for Mr. Russell, who did not wish to 

submit Mr. Russell to the vagaries of further testing, asked if Dr. Goff could form an opinion without further testing 

and Dr. Goff opined that it would depend upon the available data.  Ultimately, Dr. Goff was able to express an 

opinion based upon the wealth of consistent data.  It is not difficult to see where Dr. Goff may have misunderstood 

counsel’s request and description of the court action in the case. 
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in special education.  TR.585.  This opinion was corroborated by the sworn statement of former 

teacher, Ms. Mynetta Mace Smith.  TR.585-7.  Unsworn statements reviewed by Dr. Goff were 

consistent with this opinion.  TR.586. 

Placed in special education in 1968-9, Mr. Russell still managed to achieve only C’s and 

D’s.  TR.584.  Mr. Russell was administered an achievement test, the Stanford Achievement 

Test, during this year and achieved scores resulting in a grade equivalence of 1.1 when 

chronologically he should have been in the third grade.  TR.588-9. 

There were no clear records available for the following year, but in 1970-71 Mr. Russell 

was enrolled in the fourth grade at Davis Elementary and received scores of Very Low and Low.  

TR.584.  The record shows him as being transferred, rather than promoted.  TR.584. 

In 1971-72, Mr. Russell began fifth grade at Lovett Elementary receiving mainly C’s and 

D’s.  Def. Ex. 5 at p.1.  In February of 1972 Mr. Russell took the California Achievement Test 

and received a nationally normed score for total math in the first percentile, meaning 99% of the 

population would do better than Mr. Russell.  TR.593-5.  This is the lowest score available.  Mr. 

Russell achieved a score in the third percentile for his total language score.  Id. 

In 1972-73 Mr. Russell was in the sixth grade at Lovett Elementary and was awarded D’s 

and C’s before being socially promoted.  TR.605-7.  Mr. Russell was administered the California 

Test of Mental Maturity in November of 1972 when he was 12 years and 2 months old.  TR.589-

92.  His results showed a mental age of eight years and four months, an intellectual status index 

of 70 and a total score of 75.  Id; Def. Ex. 1B at p.6.  However, Dr. Goff testified that this score 

was inflated because the test giver had incorrectly identified Mr. Russell’s age as 11 years and 2 

months.  Id.  This meant that Mr. Russell’s performance was being considered against the norms 

for children a year younger than him, thus allowing him to receive scores higher than he should 

have.  Id.  Dr. Goff pointed out that this test was not to be regarded as a reliable intelligence test 
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such as the WAIS series of tests and was, in any event, incorrectly scored.  Id.  For this reason, 

Dr. Goff did not place weight on these test results albeit that they were consistent with the other 

evidence of Mr. Russell’s intellectual disability.  Id. 

While in sixth grade, Mr. Russell was also administered the Slosson Intelligence Test, 

though results were not available for that test.  TR.592-3.  Dr. Goff had available to him the 

unsworn statements of Mr. Russell’s sixth grade teacher, Doris Smith, and the then-special 

education teacher, Rebecca Harper, both of whom are now deceased.  The content of those 

statements was consistent with the other available evidence of mental retardation, indicating that 

Mr. Russell had tested in the educable mentally retarded range and then been socially promoted 

to the seventh grade.  TR.593, 595, 604-7. 

In 1973-74, Mr. Russell was in the seventh grade at Sumner Hill High School and 

achieved only F’s and D’s.  TR.607-8.  He was not promoted and repeated the seventh grade in 

the following year.  TR.608-9.  California Achievement Test results from that year place Mr. 

Russell at a grade equivalence of 3.3.  TR.608-9.  While Mr. Russell performed better on some 

sub-tests than others, his scores were very low and his total score placed him in the third 

percentile.  Id. 

In 1974-5, Mr. Russell appears to have repeated the seventh grade and the scant academic 

record shows him receiving F’s in arithmetic, science and social studies but nevertheless being 

promoted to the eighth grade.  TR.611. 

In 1975-76 Mr. Russell should have been commencing the eighth grade for the first time 

but school records instead show him as being enrolled in the ninth grade where he is recorded as 

receiving mainly D’s, an F and a C.  TR.613.  California Achievement Test results from that year 

place Mr. Russell at a grade equivalence of 4.7.  TR.608-9.  Once again, Mr. Russell’s scores 
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were very low and his total score placed him in the fourth percentile.  Def. Ex. 1B at p.6; Def. 

Ex. 5 at p.11. 

In 1976-77 Mr. Russell undertook the tenth grade and his academic record shows D’s and 

C’s. Def. Ex. 5 at p.2.  In 1977-78 Mr. Russell undertook the eleventh grade, taking only three 

subjects and failing English III but nevertheless being promoted to twelfth grade.  TR.618. 

Mr. Russell’s records for the twelfth grade show him graduating, including achieving a D 

in English III and a B in English IV.  Def. Ex. 5 at p.2. Dr. Goff described these results as 

broadly inconsistent with Mr. Russell’s results on achievement testing through that period.  

TR.619. 

Dr. Goff testified that in his opinion the high school educational records were not a 

correct and accurate accounting of Mr. Russell’s functioning.  Dr. Goff interviewed a number of 

teachers who described a tradition of social promotion at Sumner Hill High school at that time 

and who highlighted numerous inconsistencies and apparent errors in the academic record in Mr. 

Russell’s later years of school.  TR.618-9.  These former teachers confirmed Dr. Goff’s opinion 

that the academic record was not accurate and overstated Mr. Russell’s abilities.  Id.  These 

interviews were corroborated by the sworn and unsworn statements of the teachers interviewed 

by Dr. Goff as well as others he did not interview.
12

 

One of the teachers interviewed by Dr. Goff was Mr. James Luby, Mr. Russell’s tenth 

grade English teacher.  Notably, Mr. Luby had been named by the legislature as Mississippi’s 

1990 Teacher of the Year and appointed to represent the State in the national Teacher of the Year 

Program. TR.565-6; House Concurrent Resolution 158 of 1990.
13

  Mr. Luby pointed out to Dr. 

Goff (and described in his affidavit) the impossibility of Mr. Russell achieving the scores he was 

                                                           
12

 See Def. Ex. 13 (Sworn statement of Frith); Def. Ex. 25 (Sworn Statement of Luby);  Def. Ex. 11 (Sworn 

statement of Carter); Def. Ex. 12 (Unsworn statement Clayton); Def. Ex. 18 (Sworn Statement of Hughes). 
13

 See Def. Ex. 25B. 
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given in twelfth grade in English III and English IV and that it would not, in any event, have 

been permissible for Mr. Russell to take the two subjects in the same year.  TR.618-9; Def. Ex. 

25.  Mr. Luby confirmed the practice of social promotion at the school and advised Dr. Goff that 

Mr. Russell was clearly socially promoted, rather than promoted on merit.  Id. and TR.616.. 

Records from Hinds County Community College indicate that Mr. Russell was enrolled 

following graduation but Dr. Goff testified that all that was required for enrollment was a high 

school diploma and that it appeared that Mr. Russell did not attend the course. TR.622-3. 

In 1990, following his incarceration, Mr. Russell was also screened for academic 

achievement by Dr, Macvaugh, Jr., who found him to be performing at a third grade level.  Def. 

Ex. 1B at p.3. 

In 2006, as a part of the assessment by Dr. Macvaugh, III and Dr. Lott, Mr. Russell was 

administered the WRAT-IV and achieved a grade level equivalency of 4.3 for word reading, 3.8 

for math, and 6.0 for sentence comprehension.  TR.570  Dr. Goff testified that these results 

showed Mr. Russell to be impaired and were consistent with Mr. Russell’s tested IQ.  TR.570-1. 

v. Additional evidence of significant deficits in adaptive functioning  

Dr. Goff testified that the records he reviewed showed that Mr. Russell’s sisters Rosie 

and Mary had been diagnosed with mental retardation.  TR.581.  Mr. Russell’s nephew Phillip 

had also been diagnosed with mental retardation. TR.581. Witnesses described Mr. Russell’s 

father, Willie Russell Sr. as being slow and stated that that whole side of the family was slow.  

TR.579.  Dr. Goff testified that there is a relationship between the presence of mental retardation 

in families and the status of other individuals in the family such that those individuals have a 

higher probability of being mentally retarded.  TR.581-2. 
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In addition to reviewing a large volume of records, Dr. Goff personally interviewed three 

teachers, a former employer, four family members, two neighbors and a former girlfriend.  

TR.561-3; Def. Ex. 1B at p.2.  He also reviewed affidavits from three additional teachers, a 

school administrator, three class mates and a prisoner who writes letters for Mr. Russell as well 

as reviewing unsworn statements from another four teachers, two neighbors, a co-worker and a 

former girlfriend.  TR. 565; Def. Ex. 10-15, 17-28, 30-36. 

In Dr. Goff’s opinion, these sources of information provided a consistent picture of Mr. 

Russell suffering from significant impairments across a wide range of adaptive areas throughout 

his life.  TR.653-5, 752; Def. Ex. 1B at pp.10-11. 

Dr. Goff identified evidence of developmental delay, with Mr. Russell being slow in 

sitting up, learning to reach for objects, learning to walk and learning to talk.  TR.575-80.
14

  

Even as he grew older, Mr. Russell was described as needing extra assistance throughout his 

childhood, into his teenage years and beyond, for example, he always needed extra assistance, 

including being reminded to bathe and could not dress himself appropriately.  TR.623-5.
15

  A 

number of teachers commented on Mr. Russell’s poor level of understanding, his inability to 

dress or groom himself appropriately, his inappropriate behavior in social situations, and his 

gullibility.  TR.625 

Mr. Russell’s academic progress has been detailed above and describes a young man who 

failed the first grade (TR.582), the second grade (TR.583) and the seventh grade (TR.607-8), 

spent time in special education due to his cognitive limitations (TR.582-4) and, ultimately, was 
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 See also witness statement: Ex. 31 L. Robinson (aunt). 
15

 See also witness statements: Ex. 32 D. Smith (teacher)(couldn’t dress appropriately or for the weather, had poor 

hygiene, couldn’t learn to do better); Ex. 36 A. White (school peer)(couldn’t dress self-properly); Ex. 26 S. 

Matthews (teacher)(needed extra help with school); Ex. 10 L. Bowie (friend)(dressed inappropriately, couldn’t 

handle buttons properly, needed help shopping for clothes, poor hygiene);  Ex. 27 L. Palmer (neighbor)(dress 

inappropriately and not tie shoes, poor hygiene); Ex. 25 J. Luby (teacher)(dress inappropriately and could not button 

shirt); Ex. 15 A. Gibson (school friend)(hygiene problem); Ex. 23 V. Kelly (neighbor)(walk around in public in just 

underpants). 
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socially promoted through high school, including graduation.  TR.611-4.  Mr. Russell’s 

achievement scores as a child and into adulthood consistently describe him as performing at a 

very low level and never performing above an elementary school level.  Tr.588-95, 608-9. 

In addition to his poor academic progress, Mr. Russell’s teachers consistently observed 

and described his significant adaptive limitations.  Mr. Russell’s physical education teacher for 

the ages thirteen and fifteen told Dr. Goff that Mr. Russell was not cognitively capable of 

learning the basketball plays and was not able to tie his shoes.  TR.614-5.
16

  

While it is true that Mr. Russell served as quarterback in his high school football team for 

a period, his coach advised that this was principally due to his unusual size and that he could 

only learn one play.  TR.620
17

  When the team needed any other plays run, they would substitute 

in another player.  Id.  Similar information was provided by Mr. Russell’s peers from that period.  

TR.620-1.
18

 

As an adult, Mr. Russell lived in the care of his aunt and with his cousin, David Perkins.  

Mr. Perkins described Mr. Russell as being unable to perform all but the most basic household 

chores without assistance and not being able to cook any more than an egg.  TR.624
19

  Even as 

an adult Mr. Russell needed assistance in caring for himself, such as remembering to bathe and 

have his hair cut.  TR.625-6.
20

  

Mr. Russell was employed but on each occasion in jobs that were consistent with his low 

intellectual functioning.  TR.634-5.  He would help load and unload the beer truck but not deal 

                                                           
16

 See also statement Ex. 13 R. Frith (coach and physical education teacher)(could not understand or follow 

instructions despite trying hard); Ex. 11 C. Carter (industrial arts teacher)(couldn’t manage measurements and not 

allowed to use power tools, gave him small projects – bookend instead of a book case). 
17

 See also statement Ex. 26 S. Matthews (coach)(could not learn more than the most basic play). 
18

 See also statements: Ex. 24 W. Kelly (neighbor)(could not learn plays and easily confused); Ex. 22 S. Kelly 

(teammate)(slow and poor coordination) 
19

 See also statement D. Perkins Ex. 28 D. Perkins (cousin) (could not care for himself in the house even after 

finishing school); Ex. 27 L. Palmer (neighbor)(couldn’t cook a meal); Ex. 10 L. Bowie (friend)(never saw him cook, 

could not prepare a meal). 
20

 See also statement Ex. 10 L. Bowie (friend)(dressed inappropriately, couldn’t handle buttons properly, poor 

hygiene);   
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with the money or calculating the order.  TR.628-9; 633-5.
21

  Mr. Russell was also employed 

patching holes in the road.  TR.634-5.
22

 

Witness accounts suggested that Mr. Russell could not manage money either as a child or 

an adult.  He did not have a bank account and needed assistance to ensure that he received the 

correct amount of money when he cashed his check or made purchases in stores. TR.622, 626.
23

 

A number of people from different areas in Mr. Russell’s life described his poor social 

skills, his gullibility and his inability to communicate or interact appropriately. TR.627-8.
24

 

Dr. Goff testified that he personally interviewed Mr. Russell for shortly over an hour at 

Mississippi State Penitentiary.  TR.557  Dr. Goff administered the Reitan Aphasia Screening 

Test and the 21-Item Memory Test in order to get a feel for Mr. Russell and assess his response 

style.  TR.558-9.  He found Mr. Russell to be straightforward and honest in his response style 

with no signs of malingering.  TR.558-9.  His impression of Mr. Russell was consistent with his 

ultimate diagnosis of mental retardation.  Def. Ex. 1B at p.9; TR.558-9. 
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 See also statement Ex. 20 G. Jenkins (employer); Ex. 30 W. Quinn (co-worker). 
22

 See also statement Ex. L. James (co-worker)(would throw out asphalt and spread it but not allowed to drive 

roller). 
23

 See also statements: Ex. 10 L. Bowie (friend)(could not cash check without help to make sure he got the right 

money, had to help him with this and shopping); Ex. 36 A. White (peer)(could not budget or manage bills); Ex. 28 

D. Perkins (cousin)(Mr. Russell’s aunt got him a job and a car loan and stayed on him to make the payments).  
24

 Ex. 23 V. Kelly (neighbor)(quiet, did not fit in, slower than peers but would try to fit in, would say nonsensical 

things to be part of conversation); Ex. 14 A. Gibson (classmate)(others would laugh at him for being slow); Ex. 28 

D. Perkins (cousin)(would not start a conversation or ask many questions, would just sit and grin when girls tried to 

talk to him); Ex. 35 C. Tyner (classmate)(didn’t talk, wanted friends but you had to talk to him first, peers would 

laugh at him and he thought they were joking); Ex. 32 D. Smith (teacher)(Other child protected Willie from other 

kids who would mess with him, Willie could not handle them); Ex. 10 L. Bowie (friend)(could not manage social 

situations, would stand around the group and then burst out with something stupid to try to fit in); Ex. 13 R. Frith 

(teacher)(would try to laugh to cover up his mistakes instead of acting appropriately); Ex. 25 J. Luby (teacher)(social 

skills close to zero, in his own world); Ex. 26 S. Matthews (teacher)(goofy, would holler at folks inappropriately); 

Ex. 19 L. James (co-worker)(even at 18, still childish);   Ex. 36 A. White (peer)(could not follow casual 

conversations, could not understand and would use words improperly) 
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vi. Dr. Goff provided an unrebutted expert opinion that Mr. Russell 

suffered from an intellectual disability 

Dr. Goff expressed his opinion to a reasonable degree of psychological certainty that Mr. 

Russell suffered from mental retardation.  TR.556. 

Dr. Goff opined that Mr. Russell met the first prong of the test.  TR.636  Dr. Goff opined 

that there was valid IQ testing with associated malingering measures in the form of a 2006 

WAIS-III full scale IQ score of 75 (Flynn adjusted to 72).  TR.639-41  Dr. Goff opined that this 

testing and result met the first prong.  TR.641 Dr. Goff also noted a 1990 WAIS-R full scale IQ 

score of 68 (Flynn adjusted to 65).  TR.641-2.  Dr. Goff opined that this testing and result also 

met the first prong.  TR.642. 

Dr. Goff also opined that there was clear evidence of significant adaptive deficits in two 

or more areas of adaptive functioning, in particular: functional academics, home living; health 

and safety; and, social skills.  TR.652  Dr. Goff also opined that there were numerous other 

indications of significant adaptive deficits but that these findings were more than adequate to 

make the diagnosis.  Tr.654; Def. Ex. 1B at p.11. 

Dr. Goff opined that there was ample evidence of onset prior to the age of 18.  Tr.656; 

Def. Ex. 1B at p.11.  Based on these findings, Dr. Goff concluded that Mr. Russell met the 

criteria for a finding of mental retardation to a reasonable degree of scientific certainty.  Tr. 657; 

Def. Ex. 1B at p.11. 

Summary of the Argument 

Following this Court’s remand for an Atkins determination, the State of Mississippi had 

Mr. Russell tested for the purposes of both the aggravated battery case and the Atkins case, using 

the then gold-standard IQ test, malingering testing, academic achievement testing and a three-

hour clinical interview that included examination of Mr. Russell’s adaptive functioning. 
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It was the intention of the parties and the court that this testing would serve for both the 

aggravated battery case and the Atkins proceeding.   

The State of Mississippi , in the aggravated battery case, expressly relied upon the fact 

that the testing had been for the purpose of assessing mental retardation, calling as a witness the 

senior member of the testing team, Dr. Reb McMichael, to testify that Mr. Russell had been 

tested for mental retardation, that no further testing was required and to opine that Mr. Russell 

was not mentally retarded. 

Unhappy with the results of the earlier testing, which support a finding of intellectual 

disability, the State then sought to double-dip and to have Mr. Russell tested again.   

The circuit court correctly found as a question of fact that the earlier testing had been 

conducted, in part, to determine intellectual disability.  Applying the relevant considerations to 

the State’s request to test Mr. Russell again, the trial court properly concluded that the State had 

not shown good cause at that time, given the earlier testing, and had access to other sources of 

information. 

The State then chose to conduct no further investigation of Mr. Russell’s intellectual 

disability, obtain no records and interview no collateral witnesses.   

At the trial, Mr. Russell presented credible, overwhelming, and unrebutted testimony that 

he met all prongs of the test for intellectual disability.  The State presented no witnesses 

challenging Mr. Russell’s expert or any evidence undermining the case regarding deficits in 

adaptive functioning.  The State does not carry its high burden of showing that the Circuit 

Court’s findings regarding intellectual disability were clearly erroneous. 
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Argument 

I. THE TRIAL COURT’S FINDING THAT THE STATE HAD 

PERFORMED PRIOR TESTING WAS NOT CLEARLY ERRONEOUS 

AND THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN 

DENYING THE STATE’S MOTION FOR FURTHER TESTING OF MR. 

RUSSELL 

A. The trial court’s decision that the State had not shown good cause for 

further testing is reviewed under a highly deferential abuse of 

discretion standard and factual findings in the trial court are 

accepted unless proven to be manifestly wrong 

As this Court has set out, the trial court’s ruling will not be disturbed unless this Court 

reaches “a definite and firm conviction that the court below committed a clear error of judgment” 

and this Court will accept the trial court’s “factual findings unless manifestly wrong.”  Eaton 

Corp. v. Frisby, 133 So. 3d 735, 747 (Miss. 2013). 

Requests for mental examination of a party are governed by Mississippi Rules of Civil 

Procedure, Rule 35, a provision that is based upon the equivalent federal rule.  Relevantly, 

MRCP Rule 35(a), requires that the movant demonstrate good cause before any mental 

examination may be ordered and that any order for examination must “specify the time, place, 

manner, conditions, and scope of the examination”.  Id. 

Interpreting Federal Rule of Civil Procedure 35, the United States Supreme Court has 

held that the requirement to show good cause is not a mere formality but “a plainly expressed 

limitation on the use of that Rule”.  Schlagenhauf v. Holder, 379 U.S. 104, 118 (1964).  Further, 

that “Rule 35, therefore, requires discriminating application by the trial judge, who must decide, 

as an initial matter in every case, whether the party requesting a mental or physical examination 

or examinations has adequately demonstrated the existence of the Rule's requirements  of “in 

controversy” and “good cause.”  Schlagenhauf, 379 U.S. at 118-9. 
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The Court stated that the “in controversy” and “good cause” requirements of Rule 35: 

are not met by mere conclusory allegations of the pleadings -- nor by mere 

relevance to the case -- but require an affirmative showing by the movant that 

each condition as to which the examination is sought is really and genuinely in 

controversy and that good cause exists for ordering each particular examination. 

Obviously, what may be good cause for one type of examination may not be so 

for another. The ability of the movant to obtain the desired information by other 

means is also relevant. 

Schlagenhauf, 379 U.S. at 118. 

This Court has upheld the denial of an examination where the trial court concluded that 

the movant had failed to show that the records and witnesses already available were inadequate 

or insufficient to show the plaintiff’s physical and mental status.  Baker Donelson Bearman 

Caldwell & Berkowitz, P.C. v. Seay, 42 So. 3d 474, 495 (Miss. 2010).   

The State argues that any error in the ruling regarding further examination of Mr. Russell 

be deemed per se reversible error.  Appellant’s Brief at p.15.  This is incorrect. 

Even were an abuse of discretion found in the refusal to permit a further mental 

examination, it would not constitute per se reversible error and the State cites no authority to this 

effect. 

Error in denying the State a further mental examination would be non-constitutional 

error.  Reversal will only be justified where the error is shown to “affect the substantial rights” of 

the appellant and where to do otherwise would be “inconsistent with substantial justice”.  

Mississippi Rules of Civil Procedure, Rule 61.   In the case of non-constitutional error, this Court 

has equated the Rule 61 standard with the standard under former Rule 11, which barred reversal 

“unless it shall affirmatively appear, from the whole record, that such judgment has resulted in a 

miscarriage of justice.”  Lacy v. State, 629 So. 2d 591, 594 (Miss. 1993). 
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B. The trial court did not make an express error of law, either in 

considering whether to allow the State to conduct further testing or 

in interpreting this Court’s prior order. 

i. The trial court did not rule as a matter of law that the State was not 

entitled to an examination 

The State of Mississippi attempts to shoe-horn the trial court’s ruling into an express 

error of law in an effort to access the de novo standard of review. Appellant’s Brief at p.16. 

The question before the trial court was never a legal question of whether “the State is 

entitled to have a PCR petitioner claiming intellectual disability submit to an Atkins evaluation.”  

Appellant’s Brief at p.15.  The State did not argue in the trial court that this was the issue and has 

not previously, including on interlocutory appeal, attempted to argue that this was the legal 

question presented for resolution to the circuit court. 

The issue before the trial court was whether to allow the State to double-dip and force 

Mr. Russell to submit to further testing when the State had already conducted testing of Mr. 

Russell in anticipation of the Atkins hearing, including IQ and malingering testing, achievement 

testing and a clinical interview exploring adaptive functioning.  

This question involved the trial court in resolving questions of fact regarding, inter alia,  

the intent and scope of the earlier testing and then exercising its discretion on the question of 

whether to order Mr. Russell to submit to yet more testing by the State expert. 

ii. The trial court did not violate this Court’s order in remanding this 

case for post-conviction proceedings 

For the first time, the State argues that this Court ordered that an “an Atkins evaluation 

must be conducted prior to the Atkins hearing”.  Appellant’s Brief at p.16-7. 

The State rests its argument upon language in this Court’s remand order in which this 

Court stated “that the Minnesota Multiphasic Personality Inventory-II (MMPI-II) is to be 
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administered since its associated validity scales make the test best suited to detect malingering.”  

Russell v. State, 849 So. 2d 95, 148 (Miss. 2003).
25

 

This portion of this Court’s opinion was “expressly overruled” in February 2007 in  

Lynch v. State, 951 So. 2d 549, 557 (Miss. 2007).  Instead, this Court in Lynch stated that trial 

courts are permitted to rely upon any approved test to determine intellectual disability and/or 

malingering, including the Wechsler Adult Intelligence Scales (WAIS) tests, the Structured 

Interview of Reported Symptoms (SIRS), the Validity Indicator Profile (VIP), and the Test of 

Memory Malingering (TOMM).  Lynch, 951 So. 2d at 556-557. 

There is nothing in this Court’s order requiring the trial court to order the administering 

of testing by a court appointed expert, a State expert or a defense expert.  This Court remanded to 

the trial court to preside over and conduct post-conviction proceedings with the instruction in 

Lynch that the trial court should rely upon “acceptable tests” and “sound mental evidence 

prepared by experts”.  Lynch, 951 So. 2d at 557. 

The State is surely aware of this Court’s holding in Lynch, overruling the portions of the 

remand order relied upon by the State.  The State inexplicably failed to disclose to this Court this 

controlling authority and instead made a legal argument based upon language that has 

subsequently been overruled.  See Mississippi Rules of Professional Conduct, Rule 3.3(a)(3). 

Below, the State did not expressly argue that this Court’s order directed the trial court to 

permit a fresh State examination, nor did it do so in its interlocutory appeal, limiting its argument 

in both to the ambiguous suggestion that Mr. Russell had not “been properly evaluated for 

mental retardation in accordance with the Mississippi Supreme Court’s holding.”  CR.663 (Post-

Hearing Memorandum); State v. Russell, 2013-M-1618, Petition for Interlocutory Appeal at p.11 
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 The State asserts that this Court must have been aware that an MMPI had previously been administered to Mr. 

Russell but this is no way apparent from the Court’s order. 
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(“The State's expert must be allowed to evaluate and assess the respondent to make a 

determination on the issue of mental retardation, pursuant to the Court's order.”) 

Indeed, during the hearing to determine whether further testing would be permitted, the 

trial court asked counsel for both parties to review this Court’s remand order to be sure that the 

proceeding was on track with what this Court intended.  TR.165. Counsel for Mr. Russell 

summarized the procedural posture and effect of the remand, including stating: 

The Mississippi Supreme Court did not order or make any specific orders saying 

the Court should submit him to the testing by the State or anything like that. The 

State brings its motion on the basis that it needs to test him in order to fairly meet 

and have an opportunity to oppose or take a position on the Atkins claim. 

And so this is a preliminary hearing ahead of the main merits hearing that we'll 

ask your Honor to decide whether, in fact, he does meet the definition of 

intellectual disability. 

TR. 166.  In immediate response, counsel for the State agreed: 

I do concur with that, your Honor. . . .  

TR.166.  In the same exchange, counsel for the State did not object when counsel for the defense 

further described this Court’s remand order by stating “The Mississippi Supreme Court was 

silent on the issue of testing or not”.  TR.168. 

The circuit court did not act in any way contrary to an order of this Court but instead 

carefully conducted a post-conviction hearing directed to the claim the subject of this Court’s 

remand order. 

C. The trial court’s holding that Mr. Russell had previously been tested 

at the State’s request for the purposes of these post-conviction 

proceedings is well supported by the record and is not shown to be 

manifestly erroneous 

The trial court first dealt with questions of historical fact as to the nature and intention of 

the earlier psychological and psychiatric examinations of Mr. Russell.  The trial court’s findings 
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in this respect must be accepted unless shown to be manifestly erroneous.  Eaton Corp., 133 So. 

3d at 747. 

The trial court received substantial evidence, including relevant parts of the record of the 

related aggravated battery proceeding
26

 and over a day of testimony from the State’s expert, Dr. 

Macvaugh III, including extensive cross-examination and argument from the parties.
27

  At the 

conclusion of this hearing the trial court requested and received post-hearing briefing from both 

parties.
28

 

On September 5, 2013 the trial court issued a 13 page, written order analyzing the issues 

and evidence before the court.  CR.739-51.  The court concluded that Mr. Russell’s prior mental 

examination at the State’s request had indeed been conducted to serve the State’s purposes in the 

post-conviction proceeding: 

The Court is satisfied that it was the intention of the parties and the court at the 

time of Mr. Russell's examination by the doctors at the Mississippi State Hospital 

that the examination then conducted would serve the purposes of the State both in 

the aggravated assault case and in the post-conviction proceeding. The Court is 

satisfied that Mr. Russell only consented to that examination with the 

understanding that as far as possible there would be no duplication of that 

examination and that Mr. Russell's understanding in this regard stemmed from the 

statements of the State and the circuit court to this effect. 

CR.744, Order Denying Respondent’s Motion for Examination of Petitioner Pursuant to 

Mississippi Supreme Court Decision. 

The State does not contest the intention of the parties or the circuit court or the effect of 

these representations in procuring Mr. Russell’s consent to the examinations.  Nor does the State 

dispute that the Whitfield doctors administered valid IQ, malingering and achievement testing 

and interviewed Mr. Russell on topics relevant to adaptive functioning. 
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 CR.389-654; Supp. R., Def, Ex. 1.6. 
27

 TR.25-297. 
28

 CR.655-68 (State); CR.677-715 (Russell); CR.729-38 (State’s Reply). 
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To the extent that the State argues that the earlier examination did not involve any 

examination for the presence of intellectual disability, this argument is belied by the trial court 

findings, by the record and by the State’s own previous representations to the trial court. 

As a part of a mental examination conducted at the State’s request, the Whitfield doctors 

tested Mr. Russell’s intellectual functioning, malingering, academic achievement and adaptive 

functioning, particularly during the developmental period.  Dr. Macvaugh III agreed in his 

testimony that the presence of intellectual disability was relevant in 2006 to the issues of 

competence and Miranda waiver and that this was why Mr. Russell was given the various tests 

he was given and that Mr. Russell’s intelligence was assessed at that time.  TR.189. 

Following the 2006 examination, the state called Dr. McMichael to testify under oath that 

Mr. Russell had been assessed for mental retardation and that no further testing or assessment 

was necessary.
29

  CR.525, Defense Exhibit 1.9, State v. Russell, 2001-80 (4/4/07) Transcript of 

Testimony of Dr. McMichael (“was he tested for retardation - - - He was”); CR.528 (“I feel that I 

have adequately assessed whether or not Mr. Russell is mentally retarded.”)   

To the extent that the State relies upon the warnings provided at the outset of the 

examination to justify its position, it does so by misquoting Dr. McMichael.  During those 

warnings, Dr. McMichael did not, as the State argues, “explicitly state that they were not 

evaluating Russell for intellectual disability”.  Appellant’s Brief at 20.  Instead, Dr. McMichael 

stated that the doctors were not assessing mental retardation “in terms of the aggravated assault 

charge” but that the testing could be used to argue whether or not Mr. Russell was mentally 

retarded in the capital proceedings.  Supp Record, Def. Ex. 1.6 at pp.13-4. 
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 The State’s argument that the Whitfield doctors were prohibited from exceeding the trial court’s order which did 

not direct them to assess intellectual disability is factually and legally incorrect as well as being directly contradicted 

by the State’s own previous position and the testimony of Dr. McMichael. 
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To the extent that the State argues that the assessment was limited to competency to stand 

trial and sanity at the time of the aggravated assault, this is obviously belied by the record.  The 

order for assessment included an assessment of Mr. Russell’s Miranda waiver (which includes an 

examination of his cognitive functioning) and, as Dr. McMichael testified for the State, Mr. 

Russell was assessed for retardation.  Cf.  Appellant’s Brief at p.19; CR.115, CR.525-6, 529-30. 

Contrary to the State’s argument, the trial court did not treat the earlier examination as a 

sufficient substitute for “an Atkins evaluation”
30

 but rather, concluded that the testing done in 

2006 was done in anticipation of the post-conviction proceeding and then weighed the State’s 

request for further testing in this light.  This was certainly the proper course.  Schlagenhauf, 379 

U.S. at 118 (trial court must consider the request for each particular type of examination and 

regard to the movant’s ability to obtain the desired information from other sources). 

Ultimately, the State’s argument is that because the prior evaluation was not conducted 

under the label “Atkins evaluation,” it is irrelevant and a whole new evaluation must be 

conducted.  This argument is not even supported by the State’s only witness, Dr. Macvaugh III,  

who testified that a valid IQ test in 2006 producing a valid score can be considered for Atkins 

purposes even if the test had been administered for a different purpose.  TR.192 (“I absolutely 

agree with that.”) 

The trial court did not err in looking past the label placed upon the examination to the 

nature and scope of the examination conducted.  The trial court was correct in concluding as a 

matter of historical fact that the State, with the post-conviction proceedings in mind, had tested 

Mr. Russell’s IQ, had administered achievement testing and had conducted a clinical interview 

“to assess Mr. Russell’s adaptive functioning in light of the definition of mental retardation.”  

CR.746-9. 
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 Appellant’s Brief at p.20. 
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In exercising its discretion in light of these historical facts, the trial court gave the State 

an opportunity to demonstrate that there was further testing to perform upon Mr. Russell that it 

had not previously performed.  As discussed below, the trial court then properly exercised its 

discretion in light of the poor showing the State made in this respect. 

D. Contrary to the State’s argument, the State did not show good cause 

for further testing based upon this Court’s remand order, Dr. 

Macvaugh’s testimony, or the nature of the prior evaluation 

The State relies upon three primary arguments to argue that good cause for further testing 

was established: this Court’s remand order; the testimony of Dr. Macvaugh III; and, the absence 

of a prior “Atkins evaluation.”  None of these three sources shows good cause and certainly, none 

shows that the trial court committed a clear error of judgment in denying the State’s request to 

re-test Mr. Russell. 

i. This Court’s remand order did not require that the trial court permit 

the State to re-test Mr. Russell 

As discussed above, this Court’s remand order, as amended by Lynch, did not direct the 

trial court to order any particular testing, whether by the State or the defense.  Rather, this 

Court’s order left questions of the particular testing and presentation of evidence in the case to 

the sound discretion of the trial court.  Certainly, this Court’s remand order cannot be understood 

to have encompassed the unusual procedural history of this case, including the prior testing by 

the State and then the State’s request to re-test Mr. Russell.  The State does not show clear error 

in the trial court’s ruling by referring to this Court’s remand order. 
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ii. Dr. Macvaugh’s testimony did not establish good cause for further 

testing and certainly does not demonstrate that the trial court’s 

decision was clearly erroneous 

Dr. Macvaugh III’s testimony in support of the State’s motion to re-test Mr. Russell 

centered around three main points 

• He personally would prefer to administer a WAIS-IV before opining on 

intellectual disability as this was the most up-to-date test available; 

• The field had developed and a new assessment should be conducted for this 

reason; 

• There had not been a complete Atkins evaluation. 

The trial court was correct in finding that good cause for re-testing Mr. Russell had not 

been shown. 

The record before the trial court showed: that, Dr. Macvaugh III, had previously been 

permitted to administer the then gold-standard IQ test, the WAIS-III, along with malingering 

measures;
31

 that Dr. Macvaugh III had reported a valid IQ score that was an accurate estimate of 

Mr. Russell’s intelligence; and, that re-testing was not required as a result of any doubt about the 

validity of the earlier testing.  TR.174-5, 283-4. 

Dr. Macvaugh III’s testing produced a full scale IQ score of 75, a score that on its face 

meets the first prong of Atkins/Chase.  Dr. Macvaugh agreed that this score may be inflated by 

three points by operation of the Flynn Effect.  TR.111.  The evidence also  showed that earlier 

testing using the then current WAIS-R, administered by Dr. Macvaugh Jr., produced a score of 
                                                           
31

 Contrary to the State’s argument, Dr. Macvaugh III did not testify that his administration of a malingering 

instrument in 2006 was not for the purpose of determining whether Mr. Russell was malingering intellectual 

disability.  Appellant’s Brief at p.23.  Instead, in the passage cited by the State, Dr. Macvaugh III testified that along 

with additional IQ testing, he would like to simultaneously administer additional malingering testing as the earlier 

malingering testing would not be valid to assess malingering at the time of any new IQ test.  TR.57.  In fact, Dr. 

Macvaugh III testified that he had observed Mr. Russell during his 2006 IQ testing and applied a malingering 

instrument and had found that Mr. Russell was not malingering.   TR.174-5.  Dr. Macvaugh’s 2006 report also 

confirms that the WMT showed that Mr. Russell put forth good effort and was not feigning or exaggerating 

cognitive deficits.  CR.308. 
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68.  TR.193.  Dr. Macvaugh III testified that despite the administration of the MMPI at the same 

time, Dr. Macvaugh Jr. did not have any concerns that Mr. Russell was seeking to exaggerate 

intellectual deficits.  

Finally, Dr. Macvaugh testified that based on his experience he would expect testing on 

the WAIS-IV to produce a lower score than the WAIS-III testing.  TR.63 

Because Dr. McMichael opined that the 2006 testing was sufficient to assess intellectual 

disability, and because Dr. Macvaugh III gave no reason for questioning the validity of the 2006 

testing, Dr. Macvaugh III’s current professional preference to personally administer the most 

recently released IQ test did not establish good cause for giving the State another bite at the 

apple.   

It is to be remembered that it was Mr. Russell’s burden to prove intellectual disability.  

The State could have, but chose not to, put on Dr. Macvaugh at the merits hearing to argue why 

the existing testing was insufficient to form a conclusion about intellectual disability.  Similarly, 

the State could have made its arguments through a Daubert
32

 challenge to Dr. Goff’s reliance 

upon the prior WAIS-III testing but it did not.  Nor was reliance upon the prior WAIS-III testing 

one of the bases upon which the State relied when objecting to Dr. Goff’s qualification as an 

expert.  TR.550-1.  There is a good reason for all of this: basing one’s opinion on prior valid 

testing, despite the publication of a new test, is professionally acceptable and reliable. 

In Goodin, the evidentiary hearing under Atkins/Chase was conducted almost two years 

after the WAIS-IV was published in 2008, but Mr. Goodin was never tested with the WAIS-IV, 

only the WAIS-III.
33

  Goodin v. State, 102 So. 3d 1102 (Miss. 2012)  In fact, the defense neuro-

psychologist, Dr. Brawley, tested Mr. Goodin with the WAIS-III about eighteen months after the 

                                                           
32

 See Daubert v. Merrell Dow Pharms., Inc., 509 U.S.579, 587 (1993); Miss. Transp. Comm'n v. McLemore, 863 

So. 2d 31 (Miss. 2003). 
33

 Dr. Macvaugh III testified in the present case that the WAIS-IV was published in 2008.  TR.111. 
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WAIS-IV had been published.
34

  Id. at 1108. The doctors at Whitfield had earlier used the 

WAIS-III in their testing, following the remand for the Atkins hearing.  Id. at 1107.  While the 

trial court denied Mr. Goodin’s application for relief, this Court reversed, holding that the trial 

court’s ruling was clearly erroneous and stating, “[t]he evidence that Goodin has met this Court's 

standard for mental retardation is overwhelming.”  Id. at 1113.  While discussing testing of 

adaptive functioning, this Court emphasized its earlier holding in Lynch (supra), stating, “courts 

and experts are free to use any approved test to determine mental retardation, including adaptive 

functioning.”  Id. at 1114. 

The State also relies upon Dr. Macvaugh’s testimony that “the field has really evolved 

considerably” and “we’re better at evaluating Atkins eligibility now.”  TR. 284. 

However, as Dr. Macvaugh’s testimony in the cited passage continues, he does not 

provide any detail to describe how the field has evolved or how this evolution undermines the 

prior testing or requires new testing.  TR.284-9.  Indeed, Dr. Macvaugh does not discuss testing 

at all but rather uses the words “evaluations” and “assessments” and the remainder of his 

testimony is directed to the failure in 2006 to sufficiently interview collateral witnesses in order 

to explore adaptive functioning and pre-18 functioning.  Apart from his earlier discussion of the 

WAIS-IV, it is not clear that Dr. Macvaugh is talking about any developments in the testing 

methods to be applied directly to Mr. Russell himself and if he was, the State certainly did not 

elicit an adequate description of these developments. 

As to the scope of the testing, Dr. Macvaugh conceded that Mr. Russell had been 

interviewed extensively regarding his adaptive functioning.  Dr. Macvaugh testified that the three 

                                                           
34

 Undersigned counsel checked the transcript of the hearing to ensure that this Court’s reported decision did not 

contain an error as to which version of the test was given.  In her testimony, Dr. Brawley explained that she 

deliberately administered the WAIS-III because of the WAIS-III’s pedigree as a well-accepted and commonly used 

test and to allow a better comparison with the WAIS-III test administered by the Whitfield doctors as she had 

concerns about the accuracy of that prior testing.  State v. Goodin, May 17, 2010 at pp.119-20.  In cross-

examination, the State raised the issue that the use of the WAIS-III in these circumstances was invalid or unethical 

to no effect.  Id.  pp.142-4. 
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hour clinical interview he conducted along with Drs. McMichael and Lott in 2006, included 

questions about:  Mr. Russell’s family history and family relationships;  Mr. Russell’s history of 

personal relationships; Mr. Russell’s employment history;  Mr. Russell’s educational history; Mr. 

Russell’s level of functioning in the community before being locked up; Mr. Russell’s 

understanding and comprehension; whether and to what extent Mr. Russell knew how to make 

alcohol in prison; whether and what Mr. Russell liked to read and was presently reading;  

questions relating to Mr. Russell’s ability to deal with money and mathematics and how to make 

change;  how long it would take Mr. Russell to travel a particular distance at a particular speed; 

Mr. Russell’s understanding of tax and taxation; and, the sorts of things Mr. Russell was able to 

do at various stages through his childhood.   TR.183-7.   

Dr. Macvaugh conceded that standard adaptive functioning testing could not be 

administered to a prisoner such as Mr. Russell given the structured custodial environment and 

the many years he has spent incarcerated.  TR.135-7. 

Finally, while Dr. Macvaugh did testify that the 2006 assessment had not been conducted 

pursuant to an order to assess under Atkins and that he did not believe that enough had been done 

to form his opinion on this topic, his evidence did not support re-testing Mr. Russell.  Apart from 

his desire to administer a WAIS-IV, Dr. Macvaugh could not identify new testing of Mr. Russell 

that would be significant to an Atkins assessment.  Dr. Macvaugh was forced to concede that 

there were two valid IQ scores and multiple achievement tests to rely upon.  His evidence 

centered on the need for additional information regarding adaptive functioning.  However, when 

cross-examined, he could not identify any significant area of interviewing that had not already 

been included in the 2006 clinical interview.  The sole additional test that Dr. Macvaugh could 

identify, the money management sub-test of the “Independent Living Scale” was not one 

designed for assessing adaptive functioning for Atkins purposes, was not normed on a prison 
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population and would assess Mr. Russell’s money management skills at present, something 

covered in the 2006 interview. 

As the trial court emphasized in its ruling, a focus of an Atkins assessment is the 

emergence of the disability during the developmental period and the concept of adaptive 

functioning relates to the functioning of the subject in the community without additional 

supports.
35

  CR.747-8. 

Dr. Macvaugh’s testimony did highlight that there were large areas of work to be 

completed in his Atkins evaluation in the form of records collection and interview of collateral 

witnesses.  However, none of these required re-testing of Mr. Russell and it is telling that the 

State chose not to conduct any of these parts of the Atkins evaluation, even after the defense 

provided records and witness statements in discovery. 

iii. Where the State had previously administered IQ, malingering and 

achievement testing along with a clinical interview addressing 

adaptive functioning and had done so for the purpose of assessing 

intelligence and with the intention that Mr. Russell be assessed only 

once, it cannot now complain that the testing was not called an 

“Atkins evaluation” 

As discussed above, the State’s brief hangs upon a word game as to whether the 2006 

assessment was labelled an “Atkins evaluation” or carried a different label. 

The trial court correctly found that the 2006 assessment was intended to serve the 

purposes of the post-conviction proceeding as far as possible.  Dr. Macvaugh testified that Mr. 

Russell’s intelligence and possible intellectual disability were tested in 2006 and that the results 

could be used even if the testing was for a different purpose.  TR.192.  In the aggravated battery 

proceeding, the State called Dr. McMichael to give sworn testimony that Mr. Russell had been 

assessed for intellectual disability.  CR.525-6, 529-30. 

                                                           
35

 Dr. Macvaugh testified that adaptive functioning  measures seek to compare the functioning of the subject with 

the functioning of the normal population in the community.  TR.247. 
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The U.S. Supreme Court’s guidance as to the application of Rule 35 persuasively 

instructs that the trial court must assess whether “good cause exists for ordering each particular 

examination.”  Schlagenhauf, 379 U.S. at 118.  The trial court did not abuse its discretion in 

looking to each of the forms of re-testing that the State’s expert Dr. Macvaugh proposed, rather 

than determining the question based on whether the prior testing was performed under the label 

of an “Atkins evaluation”. 

E. The trial court carefully considered the relevant considerations and 

did not abuse its discretion in declining to permit the state a further 

mental examination upon the showing made and in the unusual 

circumstances of this case 

After extensive evidence and briefing, the trial court issued a thirteen page written order.  

In that order, the trial court considered relevant considerations, including: 

• The nature of the factual and legal issues to be resolved having regard to the tests 

announced in Atkins/Chase; 

• The scope, nature and circumstances of the State’s prior testing of Mr. Russell; 

• The nature and need for each of the particular types of re-testing sought; and, 

• The availability of other sources of information. 

The trial court did not abuse its discretion in denying further IQ testing given: the State’s 

prior opportunity to conduct valid IQ testing which satisfied the first prong of Atkins; the fact 

that Dr. Macvaugh believes his own 2006 testing to be valid and reliable; the fact that this testing 

was corroborated by earlier IQ testing also satisfying the first prong; the expectation that further 

testing would produce a lower score; and, the circumstances and representations surrounding the 

earlier testing. 

The trial court did not abuse its discretion in denying further achievement testing given: 

the State’s prior opportunity to conduct valid achievement testing which demonstrated deficits in 



50 

functioning; the fact that this testing was corroborated by multiple earlier achievement tests that 

showed the same deficits; and, the circumstances and representations surrounding the earlier 

testing. 

The trial court did not abuse its discretion in denying a further clinical interview given: 

the State’s prior opportunity to conduct a lengthy clinical interview addressing adaptive 

functioning; the failure of the State to present any significant area of enquiry not already 

addressed in the prior interview; the availability of multiple more probative lines of enquiry in 

the records and in the community; and, the circumstances and representations surrounding the 

earlier interviewing. 

The trial court was correct in concluding that Mr. Russell would be improperly 

prejudiced by allowing the State the forensic advantage of re-testing.  The trial court correctly 

identified both the desirability of Mr. Russell being permitted to prepare his affirmative case 

without the interference of re-testing by the State; and, the risk of error in any subsequent testing 

The State’s own expert, Dr. Macvaugh III, testified that given the many ways in which 

errors can creep in to the administration of IQ tests, many not observable even from reviewing 

the raw data, he would not be comfortable relying upon any practitioner’s results unless they 

were his own or someone he had personally trained.  TR.68. 

A capital defendant asserting intellectual disability may have to survive the crucible of 

State testing once but should not be forced to run that gamut repeatedly. 

Whatever view a psychologist may take in the pursuit of his or her profession, every 

lawyer will well understand why a defendant having satisfied the legal standard once would 

resist being made to satisfy that standard a second time. 
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F. The State has failed to show any prejudice from the trial court’s 

ruling as it refused to conduct any further investigation in the case, 

refused to call Dr. Macvaugh or any other expert at the merits 

hearing, choosing instead to rest on the alleged error 

As detailed above, even if an abuse of discretion were shown, the State would be required 

to show that the outcome was “inconsistent with substantial justice” or that the “judgment has 

resulted in a miscarriage of justice.”  Mississippi Rules of Civil Procedure, Rule 61; Lacy 

(supra). 

Here, the State had previously administered a valid IQ test, malingering and achievement 

testing as well as conducted a lengthy clinical interview.  The State was by no means deprived of 

the basic tools necessary to present its case. 

The defense in this case did not rely upon psychiatric or psychological testimony that the 

State had no means to controvert.  Cf. Estelle v. Smith, 451 U.S. 454, 465 (1981)(Where 

defendant introduces psychiatric testimony, the State may have the defendant examined in order 

to provide an effective means to controvert the defendant’s proof).  To the contrary, the defense 

relied upon the State’s own testing and the State could have called Dr. Macvaugh III, Dr. 

McMichael, Dr. Lott or any other qualified professional in the merits hearing to dispute Dr. 

Goff’s conclusions had it chosen to do so.  Particularly where Dr. Macvaugh’s only testimony on 

the subject suggested that he expected Mr. Russell to score lower on the WAIS-IV than the 

WAIS-III, TR.63, the State cannot show prejudice. 

Not only did the State not call evidence to controvert the conclusions of its own 2006 

testing, the State failed to call any evidence to controvert any of the extensive evidence of 

impairments of adaptive functioning in the community.  There was nothing in the trial court’s 

order that prevented the State from conducting an investigation of Mr. Russell’s intellectual 
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disability through records and interviews with family members, friends, educators, employers 

and the like.  Indeed, the trial court encouraged the State to conduct just such an investigation.  

The defense provided records and witness statements in discovery, identifying over a dozen 

witnesses who could easily have been interviewed by the State.  The State chose not to pursue 

these available lines of investigation and given its inaction, cannot now credibly assert that there 

has been a miscarriage of justice.
36

 

The State could have called Dr. Macvaugh to testify in the merits hearing, to provide an 

expert opinion critiquing Dr. Goff’s opinion or methodology, pointing out any limitations in the 

underlying data and making its case that the defendant had not satisfied his burden.  The State 

cannot complain of prejudice and miscarriage of justice when it has chosen not to take this 

simple step to advance its case.  The record does not even show that Dr. Macvaugh continued to 

maintain his uncertainty about the correct diagnosis after being exposed to the wealth of 

evidence of pre-18 impairments contained in the defense discovery.  Certainly, Mr. Russell was 

prepared to draw Dr. Macvaugh’s attention to prior in-court and out-of-court statements had he 

been called to testify. 

II. THE TRIAL COURT’S FINDING THAT MR. RUSSELL PROVED 

BY A PREPONDERANCE OF THE EVIDENCE THAT HE IS 

INTELLECTUALLY DISABLED WAS NOT CLEARLY 

ERRONEOUS 

A. Standard of review 

The trial court’s determination that Mr. Russell was shown, by a preponderance of the 

evidence, to be intellectually disabled will not be disturbed unless shown to be clearly erroneous, 

granting Mr. Russell the benefit of all evidence and inferences that could reasonably support the 
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 After two days of testimony in September, the hearing was continued until December.  The State had a windfall of 

three additional months to locate evidence challenging Mr. Russell’s case, yet presented no witnesses to contest his 

showing. 
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trial court’s finding.  In the context of a petitioner’s request for review, this Court has 

summarized the appropriate standard for review as follows: 

When reviewing a lower court's decision to deny a petition for post[-] conviction 

relief this Court will not disturb the trial court's factual findings unless they are 

found to be clearly erroneous." Brown v. State, 731 So. 2d 595, 598 (Miss. 1999) 

(citing Bank of Mississippi v. Southern Mem'l Park, Inc., 677 So. 2d 186, 191 

(Miss. 1996)) (emphasis added). In making that determination, “[t]his Court must 

examine the entire record and accept ‘that evidence which supports or reasonably 

tends to support the findings of fact made below, together with all reasonable 

inferences which may be drawn therefrom and which favor the lower court's 

finding of fact . . . .’” Mullins v. Ratcliff, 515 So. 2d 1183, 1189 (Miss. 1987) 

(quoting Cotton v. McConnell, 435 So. 2d 683, 685 (Miss. 1983)). That includes 

deference to the circuit  judge as the “sole authority for determining credibility of 

the witnesses.” Mullins, 515 So. 2d at 1189 (citing Hall v. State ex rel. Waller, 

247 Miss. 896, 903, 157 So. 2d 781, 784 (1963)). 

Doss v. State, 19 So. 3d 690, 694 (Miss. 2009); Goodin (supra)(accord). 

In addition to this deferential standard of review, the standard of review for capital 

sentences in post-conviction is “one of ‘heightened scrutiny’ under which all bona fide doubts 

are resolved in favor of the accused.”  Crawford v. State, 2013-DR-02147-SCT (Miss. Aug. 4, 

2016); 2016 Miss. LEXIS 305 quoting Chamberlin v. State, 55 So. 3d 1046, 1049-1050 (Miss. 

2010). 

B. The trial court’s findings are well supported by the record and its 

conclusion of intellectual disability cannot be said to be clearly 

erroneous 

As the detailed annotation of the Statement of Facts in this Brief has demonstrated, the 

trial court’s findings of fact are well supported by the record.  The State has failed to identify any 

erroneous findings of fact. 

The trial court accepted Dr. Goff’s expert opinion and evidence regarding two prior IQ 

tests that produced valid IQ scores of 75 or below.  There was no evidence of Mr. Russell 

producing a valid IQ score over 75.  There was no evidence of malingering and for the 2006 test, 
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a malingering instrument had been applied at the same time as the IQ testing and Mr. Russell 

was found not to be malingering. 

The trial court accepted Dr. Goff’s well supported opinion that Mr. Russell suffered from 

deficits in adaptive functioning.  Dr. Goff presented evidence from his evaluation of a family 

history of intellectual disability, developmental delays, failed grades, assignment to special 

education, testing as educably retarded, social promotion, impairments in self-care, living skills, 

social skills and managing health and safety.  Dr. Goff’s opinion was based upon review of 

pertinent records and interviews with an array of collateral witnesses, including caregivers, 

relatives, teachers, employers and peers.  Dr. Goff formally opined as to the existence of deficits 

in adaptive functioning in: functional academics, home living, health and safety; social skills; 

and, self care.  TR.652-4, Ex. 1B at pp.10-11. 

The trial court accepted Dr. Goff’s well supported opinion that Mr. Russell’s intellectual 

disability manifested before age 18.  Dr. Goff testified to developmental delays, academic and 

achievement testing during Mr. Russell’s school years and the observations of caregivers, family 

members, teachers and peers during the pre-18 period. 

Finally, as the State called no evidence, Dr. Goff’s opinion was unrebutted. 

C. The State’s arguments are not well taken and fail to establish any 

error in the trial court’s conclusions 

i. The trial court did not commit the error described by this Court in 

Carr v. State, 196 So. 3d 926 (Miss. 2016) 

The State argues for the first time in this appeal that the trial court did not balance and 

analyze conjunctively the evidence of adaptive functioning with the evidence of substandard IQ 

scores.  Appellant’s Brief at p.28.  The State’s failure to raise this argument in the court below 

should bar consideration of this part of the State’s claim. 
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Regardless, in Carr the trial judge denied the prisoner’s application solely on the basis of 

a full scale IQ score between 70 and 75, based on the trial judge’s erroneous understanding that a 

score this high barred a finding of intellectual disability.  Carr, 196 So. 3d at 942-3.  This Court 

instructed that in keeping with Hall v. Florida, 134 S. Ct. 1986 (2014) and the prevailing medical 

literature, rather than denying a claim, “when the petitioner's full-scale IQ falls within the 

possible range for intellectual disability, the factfinder must consider whether the petitioner 

exhibits such severe deficits in adaptive functioning to support adjudication as intellectually 

disabled.”  Carr, 196 So. 3d at 943. 

The trial court in this case did not dispose of Mr. Russell’s claim based solely upon an IQ 

score.  Instead, the trial court considered an IQ score in the 70-75 range and then considered the 

existence of multiple deficits in adaptive functioning dating from Mr. Russell’s infancy onwards. 

Dr. Goff specifically opined that Mr. Russell’s IQ scores and the evidence of his adaptive 

functioning deficits were correlated and mutually supportive.  TR.643-4.  Indeed, this was one of 

the reasons that Dr. Goff was prepared to opine without the need to administer testing using a 

WAIS-IV.  Id. 

The State’s new claim of legal error is meritless. 

ii. The State argues for the first time on appeal that Dr. Goff’s evidence 

cannot satisfy MRE 702 but fails to support this argument in any 

meaningful way 

The State argues for the first time in this appeal that Dr. Goff’s testimony failed to meet 

the test for admissibility contained in MRE 702 and so the trial court erred in relying upon it in 

reaching its conclusions.  Appellant’s brief at p.27-8.  The State did not make this argument in 

the trial court, did not bring a Daubert challenge or a challenge under MRE 702 on this basis and 

when challenging the acceptance of Dr. Goff as an expert, did not include this claim in its 
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objection.  The State’s failure to raise this argument in the court below should bar consideration 

of this part of the State’s claim. 

The State’s argument appears to be that Dr. Goff’s testimony was not reliable because he 

did not administer his own IQ test and, in particular, did not administer a WAIS-IV. 

Dr. Goff gave explicit testimony as to why he was able to provide his professional 

opinion in reliance upon the prior WAIS-III and WAIS-R testing.  TR.643-4.  The State called 

no evidence in rebuttal and presented no evidence that Dr. Goff’s testimony did not meet the 

standard set by MRE 702. 

While it is true that Dr. Goff appears to have misunderstood counsel’s instructions and 

the effect of the trial court’s order that the State not be permitted to re-test, Dr. Goff was 

nevertheless satisfied that he could express an opinion regarding Mr. Russell’s intellectual 

disability in this case.  Dr. Goff was prepared to do so in large part because of the wealth of 

evidence from Mr. Russell’s childhood from numerous witnesses and records that consistently 

demonstrated Mr. Russell to be intellectually disabled. 

The State cross-examined Dr. Goff regarding the fact that he had not administered his 

own IQ testing and that, all things considered, the WAIS-IV is a better test than the WAIS-III.  It 

is obvious from the exchanges between the court and counsel that the trial court understood the 

point the State was seeking to make.   

Having had the opportunity of observing this cross-examination and Dr. Goff’s responses 

first hand, the trial court went on to find Dr. Goff credible and reliable and to accept his opinion. 

This Court has repeatedly accepted that an expert may rely upon the testing of another 

expert.  See, e.g., Chase v. State, 171 So. 3d 463, 481 (¶ 58) (Miss. 2015) (finding that Chase 

carried his burden of proving substandard intellectual functioning based on testing of Dr. 
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Macvaugh).  Dr. Goff relied upon Dr. Macvaugh III’s prior IQ testing, IQ testing that Dr. 

Macvaugh testified was valid and an accurate estimate of Mr. Russell’s intelligence. 

To the extent that the State criticizes the form of Dr. Goff’s report (Appellant’s Brief at 

pp.28-9), these were points the State sought to make in cross-examination and that the trial court 

had the advantage of observing first hand.  The State did not ever establish that Dr. Goff had 

acted in any way inconsistently with the Guidelines applicable to his profession, nor that the 

matters complained of undermined his credibility or the reliability of his opinion.  After hearing 

the State’s cross-examination, the trial court went on to find Dr. Goff credible and reliable and to 

accept his opinion. 

III. THE TRIAL COURT DID NOT COMMIT CUMULATIVE ERROR 

AND THE GRANT OF POST-CONVICTION RELIEF SHOULD NOT 

BE REVERSED 

The cumulative error doctrine stems from the doctrine of harmless error and is applied in 

the court’s discretion in favor of criminal defendants, particularly capital defendants. Ross v. 

State, 954 So. 2d 968, 1018 (Miss. 2007).  The State does not identify any case in which the 

doctrine has been applied in favor of the State against a capital defendant. 

The cumulative error doctrine applies only where actual legal error is found.  Id. 

As the State has failed to establish any error in this case, the doctrine of harmless error is 

inapplicable. 

The State appears to be using the cumulative error doctrine as an excuse for failing to 

adequately brief in its original brief individual assignments of error. The State does not identify 

the alleged errors in its statement of issues, does not identify by citation to the record where the 

alleged errors occur nor brief the merits of the issues raised. 
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Whatever the application of the cumulative error doctrine to an appeal by the State, the 

State cannot assign as an error “cumulative error”, rather than assigning the individual errors, 

establishing error and arguing for a cumulative effect. 

Conclusion 

It is respectfully submitted that this Honorable Court should reject the State’s contentions 

and affirm the judgment of the Court below. 
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