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7. Samuel C. Kelly, Esq., Karen E. Howell, Esq., and Taylor B. McNeel, 
Esq. BRUNINI, GRANTHAM, GROWER & HEWES, PLLC, Counsel for 
Appellee/Cross-Appellant. 
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IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI 
 

2014-CA-01474-COA 
 

BRUCE COPE, MARY COPE  
and IKE THRASH APPELLANTS/CROSS-APPELLEES 
 
V.  
 
THRASHER CONSTRUCTION, INC. APPELLEE/CROSS-APPELLANT 
 

THRASHER CONSTRUCTON, INC.’S 
PETITION FOR WRIT OF CERTIORARI 

 
 Pursuant to Mississippi Rule of Appellate Procedure 17, Appellee/Cross-

Appellant Thrasher Construction, Inc. (“Thrasher Construction”) submits this 

Petition for Writ of Certiorari for review of the Mississippi Court of Appeals’ June 

28, 2016, decision (Ex. 1).  Thrasher Construction’s motion for rehearing (Ex. 2) was 

denied by the Mississippi Court of Appeals on May 9, 2017.  Judge Carlton and 

Judge Wilson voted to grant Thrasher Construction’s motion for rehearing. 

I. INTRODUCTION AND BASIS FOR WRIT OF CERTIORARI 

A jury unanimously found that, pursuant to quantum meruit, Thrasher 

Construction was entitled to the full amount of construction work requested from 

Defendants.  The County Court found that quantum meruit was a proper legal 

theory provided to the jury.  The Circuit Court affirmed.   

A nearly equally divided Mississippi Court of Appeals heard the case en banc 

and  reversed on the grounds that quantum meruit was not a proper legal theory for 

the jury to consider. Cope v. Thrasher Const., Inc., No. 2014-CA-01474-COA, 2016 

WL 3523874, at ¶¶21 – 23, *5-6 (Miss. Ct. App. June 28, 2016).  Despite being 

nearly evenly split on the quantum meruit issue, the Mississippi Court of Appeals 
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unanimously determined that the County Court improperly directed a verdict on 

Thrasher Construction’s third party beneficiary claim and incorrectly dismissed 

that claim before it could be presented to the jury.  Id. at ¶¶23-26, *6-7.  The Court 

of Appeals remanded the third party beneficiary claim for “further proceedings 

consistent with this opinion.”  Id. ¶23, *6. Below is the statement from the 

Mississippi Court of Appeals as to the votes regarding the majority opinion written 

by Judge Griffis: 

LEE, C.J., IRVING, P.J., BARNES, ISHEE AND GREENLEE, JJ., 
CONCUR. FAIR, J., CONCURS IN PART WITHOUT SEPARATE 
WRITTEN OPINION. JAMES, J., CONCURS IN PART AND 
DISSENTS IN PART WITHOUT SEPARATE WRITTEN OPINION. 
CARLTON, J., CONCURS IN PART AND DISSENTS IN PART WITH 
SEPARATE WRITTEN OPINION, JOINED BY FAIR AND JAMES, 
JJ.; WILSON AND GREENLEE, JJ., JOIN IN PART. 

Id. at *6.   

The Court of Appeals erred in two respects.   

First, the Court of Appeals erred when it applied a technical rigidity to 

quantum meruit that is not found in decades of Mississippi Supreme Court 

precedence.  This change of course effectively removed quantum meruit from being 

an equitable doctrine.  The Court of Appeals dismissed the quantum meruit claim 

because a prior contract existed between Madison Homes (general contractor) and 

Thrasher Construction (subcontractor). Id. at ¶¶12 – 13, at *3.  Therefore, the Court 

reasoned that Thrasher Construction could not pursue Cope and Thrash (owners) 

under quantum meruit. Id.  Yet, the dissent recognized that Cope and Thrash 

(owners) stepped into the shoes of the general contractor and assumed the “general 

contractor’s obligations, duties, and rights to performance.” Id. at *6 (dissent).  The 
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initial subcontract was set aside.  The jury, County Court, and Circuit Court all 

found there was sufficient evidence for quantum meruit. The only “prerequisite to 

establishing grounds for quantum meruit recovery is the claimant’s reasonable 

expectation of compensation.”  In re Estate of Fitzner, 881 So. 2d 164, 173-74 (Miss. 

2003).  

Second the Court of Appeals erred in remanding the third party beneficiary 

claim back to the trial court for further proceedings.  While the Court of Appeals 

correctly and unanimously reversed the County Court’s dismissal of the third party 

beneficiary claim, the Court of Appeals should have rendered judgment in favor of 

Thrasher Construction as opposed to remanding for further proceedings.  The Court 

of Appeals stated that the “facts point so overwhelmingly in favor of Thrasher 

Construction that reasonable jurors could not have arrived at a contrary verdict.”  

Cope, No. 2014-CA-01474-COA at ¶22.  The Court of Appeals left nothing to be 

determined for that claim.  It has taken eight years for Thrasher Construction to 

get to this point.  Remanding the case back to the trial court will significantly delay 

the already overdue justice due to Thrasher Construction.  Finality is paramount.  

As there is a monetary limit to what Thrasher Construction can recover for the 

work performed, the Court of Appeals’ rejection of finality effectively ends Thrasher 

Construction’s hopes to be paid for the amounts that are owed.   

II. ARGUMENT 
 
The Court of Appeals erred by rendering a decision that is in conflict with 

prior decisions as to the equitable nature of the quantum meruit remedy, and that is 
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in conflict with the approach for finality to efficiently and effectively conclude 

disputes.  Miss. R. App. Proc. 40(a). 

A. The Court erred in the application of Mississippi law for quantum 
meruit.  Quantum meruit is a proper equitable remedy for a 
subcontractor when an owner replaces the general contractor 
and then steps into the shoes of the general contractor. 

The Court held that, because a contract existed between Madison Homes 

(general contractor) and Thrasher Construction (subcontractor), then Thrasher 

Construction could not pursue Cope and Thrash (owners) under quantum meruit.  

Cope, No. 2014-CA-01474-COA, at ¶12, ¶13.  The Court reasoned that “there cannot 

be an express and an implied contract for the same thing [] existing at the same 

time,” and Cope and Thrash could not be liable for services that were “rendered 

under an express agreement with another person.”  Id. at ¶12.1 

Under the normal circumstance, the Court’s holding and the Court’s 

reasoning may have been appropriate.  This is not the normal circumstance.  The 

Court recognized that “Thrasher Construction submitted proof that Cope and 

Thrash removed Madison Homes from the project and assumed the obligation to 

pay Thrasher Construction as well as the other unpaid subcontractors.”  Id. at ¶13.  

The Court stated that this evidence supported the third-party beneficiary claim, but 

not the quantum meruit theory.  Id.   

                                                 
1 The jury unanimously found for Thrasher Construction on each of the following elements of 
quantum meruit: (1) valuable services were rendered or materials furnished; (2) for the person 
sought to be charged; (3) which services and materials were accepted by the person sought to be 
charged, used and enjoyed by him; and (4) under such circumstances as reasonably notified person 
sought to be charged that plaintiff, in performing such services, was expected to be paid by person 
sought to be charged.  In re Estate of Fitzner, 881 So. 2d 164, 173-74 (Miss. 2003). 
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As recognized by the dissent, the two theories are not mutually exclusive.  

Once Cope and Thrash removed Madison Homes from the project, stepped into the 

shoes of the general contractor, and assumed the obligation to pay Thrasher 

Construction, then an implied contract was created.2  As such, this implied contract 

did not exist “at the same time” that the express contract with Madison Homes was 

in place.  Nor was the implied contract for the “same thing.”  The express contract 

with Madison Homes was for Thrasher Construction to perform 100% of the 

concrete waterproofing work on the project into the future. [Tr. Trans. Vol. 1: 123, 

124, R.E. 45, 46.]  The implied contract with Cope and Thrash was for Cope and 

Thrash to pay the $69,290 worth of work that was performed for the benefit of Cope 

and Thrash, so Cope and Thrash could either “get rid of” Thrasher Construction to 

ward off a potential claim or to encourage Thrasher Construction to work on the 

project into the future after not being paid.  [Tr. Trans. Vol. 2: 287, R.E. 74; Tr. 

Trans. Vol. 3: 321, 325.]   

What was left to be determined was whether Thrasher Construction had a 

reasonable expectation of compensation and whether Thrasher Construction could 

satisfy the elements of quantum meruit.   The jury, the County Court, the Circuit 

Court, and the dissent all answered those questions in the affirmative.     

                                                 
2 See City of Ingleside v. T.R. Stewart, 554 S.W.2d 939, 946 (Tex. Ct. App. 1977) (holding that the 
owner was liable to the subcontractor under quantum meruit and the owner “impliedly agreed to 
pay” the subcontractor for its work, in part, because of the fact that the owner “assumed and 
undertook the duties of the general contractor and paid laborers and subcontractors”); U.S. East 
Telecommunications, Inc. v. US West Communications Services, Inc., 38 F.3d 1289, 1298-99 (2nd Cir. 
1994) (affirming $439,953.25 quasi-contract award and recognizing that “a subcontractor may 
recover from a landowner, even when a separate contract exists between the subcontractor and 
general contractor, [when] the owner has agreed to pay the general contractor's debt [to the 
subcontractor]. . .”) 
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Thrasher Construction respectfully requests that the Court affirm the jury 

verdict on the basis of quantum meruit. 

B. The Court should render the third party beneficiary claim in 
Thrasher Construction’s favor.  Remanding the claim will 
potentially add years to achieve a result that is now determined. 

For the third party beneficiary claim, the Court of Appeals interpreted the 

four corners of the contract and held that “the only way Cope and Thrash would not 

be responsible for paying Thrasher Construction is if the work was never 

performed.” Cope v. Thrasher Const., Inc., No. 2014-CA-01474-COA, 2016 WL 

3523874, at ¶21, *5 (Miss. Ct. App. June 28, 2016) (emphasis added).  The Court 

also recognized that the “jury found that Thrasher Construction had in fact done 

the work it claimed.”  Id. at ¶21 (emphasis added).  To be sure, the Court of 

Appeals stated that the “facts point so overwhelmingly in favor of Thrasher 

Construction that reasonable jurors could not have arrived at a contrary verdict.”  

Id. at ¶22.  The Court’s opinion acknowledges that nothing is left to be determined. 

Respectfully, this Court should render a decision in Thrasher Construction’s 

favor.  Remanding the case back to trial court is wrought with consequences.  

Thrasher Construction obtained a judgment for $69,290 – the full amount of the 

work performed.  It has been eight years since Thrasher Construction performed 

the work.  This arduous path is the result of discovery, a trial continuance, a trial in 

County Court, an appeal to Circuit Court, the appointment of the Circuit Court 

Judge to Federal Magistrate Judge, a hearing in Circuit Court before the specially 

appointed Circuit Court Judge, and an appeal to the Mississippi Court of Appeals.   
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Thrasher Construction respectfully requests that the Court render judgment 

on the third party beneficiary claim in its favor. 

III. CONCLUSION 
 

The time has come to bring this matter to a close.  Eight years is too long.  

The Court should affirm the jury verdict.  In the alternative, the Court should 

render judgment in favor of Thrasher Construction on the third party beneficiary 

claim.  

DATED:  May 23, 2017. 

      Respectfully submitted, 
 

THRASHER CONSTRUCTION, INC. 
 
By:   /s/ Taylor B. McNeel      

One of Its Attorneys 
 

OF COUNSEL: 
 
BRUNINI, GRANTHAM, GROWER & HEWES, PLLC 
SAMUEL C. KELLY, MS BAR NO. 7496 
KAREN E. HOWELL, MS BAR NO. 102243 
P.O. Drawer 119 
Jackson, MS  39205 
Telephone:  (601) 948-3101 
Facsimile:  (601) 960-6902 
skelly@brunini.com 
khowell@brunini.com 
 
TAYLOR B. MCNEEL, MS BAR NO. 102737 
P.O. Box 127 
Biloxi, MS 39533 
Telephone:  (228) 435-1198 
Facsimile:  (228) 435-0639 
tmcneel@brunini.com 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I electronically filed the foregoing document with the 

Clerk of the Court using the MEC system, which served a copy upon the following 

counsel: 

 Nicholas Van Wiser, Esq. 
 Byrd & Wiser 

nwiser@byrdwiser.com 
 
 I further certify that I caused to be delivered, via U.S. Mail, a true and 

correct copy of the above and foregoing document to the following non-MEC 

participants: 

Honorable Michael H. Ward 
Special Circuit Court Judge 
4806 Harrison Circle 
Gulfport, MS 39507 
 
Honorable Christopher Schmidt 
Circuit Court Judge 
P.O. Box 1461 
Gulfport, MS  39502 

 
 DATED:  May 23, 2017. 
 
 
    /s/ Taylor B. McNeel    

Attorney for Appellee/Cross-Appellant 
Thrasher Construction, Inc.


