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2. Mary Cope, Appellant/Cross-Appellee 
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IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI 

NO. 2014-CA-01474-COA 

BRUCE COPE, MARY COPE, AND IKE W. 
THRASH 

VERSUS 

THRASHER CONSTRUCTION, INC. 

APPELLANTS/CROSS-APPELLEES 

APPELLEE/CROSS-APPELLANT 

PETITION FOR WRIT OF CERTIORARI OF APPELLANTS/CROSS-APPELLEES 

I. INTRODUCTION 

This matter presents an interesting scenario where the Mississippi Court of Appeals granted 

both the Appellants' original appeal and the Appellee' s cross-appeal. The underlying cause of action 

which led to the lawsuit began simply enough. A general contractor (Nosidam, L.L.C., d/b/a 

"Madison Homes") failed to pay many subcontractors and materialmen including the Appellee, 

(Thrasher Construction Co. - herein "Thrasher") for contract work allegedly performed on a 

condominium construction project ("Inn by the Sea"). However, the ending to this saga became 

much more complicated than one would anticipate for what is usually a "cut and dried" factual 

predicate. 

The subcontractor naturally sued the general contractor for breach of contract. Oddly, the 

subcontractor also named as defendants the individual members of the limited liability company 

that was the Owner/Developer of the condominium complex ("Sealnn, L.L.C."), claiming to be an 

intended third-party beneficiary of a settlement agreement ("Agreement") entered into between the 

general contractor, the Owner and the Owner's individual members. The Agreement did contain a 
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clause by which the members agreed to pay any of the unpaid subcontractors for the unpaid work 

which was actually performed for the project. Critically important to this Agreement was the 

express caveat that in order for a subcontractor to be paid, the subcontractor itself was required to 

verify its claimed, actual work performed on the condominiums to the satisfaction of the members, 

a specific condition precedent which was not met by Thrasher. 

The fact that the subcontractor refused to meet with representatives of Sealnn to verify its 

work went undisputed at trial. 1 This led the trial court to dismiss the subcontractor's third-party 

beneficiary claim on a directed verdict. Nonetheless, the trial court allowed the subcontractor to 

proceed against the individual members on the equitable theory of quantum meruit, even though that 

claim was never pied. The jury found the members liable on the quantum meruit basis. 

The individual members of Sealnn, L.L.C.2, appealed the quantum meruit ruling. Thrasher 

(the subcontractor) cross-appealed the trial court's dismissal of the third-party beneficiary claim. 

In a surprising move, the Court of Appeals granted both appeals finding that quantum meruit 

was not applicable to the case but ruled that the trial court erred in dismissing the subcontractor's 

third-party beneficiary claim. The Court of Appeals found that no condition precedent in the 

settlement agreement existed with respect to the subcontractor and that it was indeed a third-party 

beneficiary under the agreement. It then reversed the trial court's dismissal and remanded the matter 

1 Sealnn' s Managing Member, Ike Thrash gave unre butted testimony that when Thrash asked 
the owner of Thrasher Construction for a time to meet on-site to review the work Thrasher claimed 
to have done, subcontractor Thrasher replied "[w]e'lljust rely on our lien." Thrash testified that he 
could find little evidence of the waterproofing that was the subject of Thrasher's contract. 

2 The individual members of Sealnn L.L.C. are Ike Thrash (no relation to Thrasher), Chris 
Cope and Mary Elizabeth Cope. 
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for further proceedings consistent with its opinion.3 

Your Appellants/Cross-Appellees seek review of the Court of Appeals opinion reversing the 

trial court's decision dismissing the third-party beneficiary claim and remanding the case for further 

proceedings. The opinion is in conflict with well established case law regarding the performance 

of conditions precedent in contracts and therefore, review by this Honorable Court is warranted. 

II. ARGUMENT 

A. SUMMARY OF RELEVANT FACTS 

Inn by the Sea is a condominium complex located in Pass Christian, Mississippi. The 

original complex was destroyed by Hurricane Katrina. Sealnn, LLC, ("Sealnn") was formed to 

purchase the original site and rebuild the condominium project.4 At that time, Seainn was made up 

of two members, Greg Stewart ("Stewart") and Kenny Labelle ("Labelle"). 

Sealnn hired Madison Homes to be the general contractor on the project. Stewart was and 

still is the only known representative of Madison Homes. 

In February of 2009, Madison Homes entered into a subcontractor agreement with the 

Plaintiff/ Appellee, Thrasher Construction, Inc. ("Thrasher"), for waterproofing services on the Inn 

by the Sea complex. Thrasher was to be paid $106,600.00 for the work. 

Thrasher worked on the project from April to July of 2009 and allegedly performed 

approximately 65% of the contract.5 It ceased work at that time for non-payment by Madison Homes 

3 It is unclear from the Court of Appeals ruling as to how the case is to be handled on 
remand. 

4 A number of units were "pre-sold" to former owners. 

5 As previously noted, Mr. Thrasher refused to meet Ike Thrash on-site to verify what, if 
anything, had been done. 
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for the goods and services provided up to that point. On July 27, 2009, Thrasher sent its final 

invoice to Madison Homes showing an amount due of $69,290.00, but never heard from Stewart or 

Madison Homes again. In September of 2009, Thrasher filed a Notice of Construction Lien against 

the Inn by the Sea property identifying Seainn as the owner of the Inn by the Sea property. 6 

The Defendant/ Appellant, Ike Thrash ("Thrash"), became involved in the Inn by the Sea 

project when he purchased Labelle's 50% interest in Seainn. After becoming a member, Thrash 

learned that the Defendants/ Appellants, Bruce and Mary Cope (hereinafter collectively, the 

"Copes"), had invested $1.5 million in the project with Stewart. Upon learning this, Thrash signed 

over part of his interest in Seainn to the Copes which resulted in Stewart, Thrash and the Copes 

being the members of Seainn.7 

Thrash and Cope eventually forced Stewart out of the Inn by the Sea project and Sealnn 

because, inter alia, Stewart was not paying the subcontractors. On October 7, 2009, Thrash and 

Cope entered into a settlement agreement with Stewart to relieve him of his duties and ownership. 

The agreement identified all subcontractors not paid by Madison Homes and Stewart and Thrash and 

Cope agreed to pay the subcontractors upon contacting the subcontractors and verification of the 

work Stewart represent had been paid. 8 This provision was critical to the performance of the 

settlement agreement as without verification of the goods and services, Thrash and Cope were unable 

to determine whether the invoices supplied by Stewart were valid. Thrash and Cope had no direct 

6 As there was no contract between Thrasher and Seainn, this was an improper construction 
lien and constituted slander of title. 

7Thrash and the Copes will hereinafter be referred to collectively as "Thrash and Cope". 

8 Stewart's many misrepresentations was one of many causes for his ouster from the LLC. 
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involvement in the construction of the Inn by the Sea project until the October of 2009 settlement 

agreement. Thrash and Cope realized from past experience with Stewart that Stewart could not be 

trusted to be truthful in his representations concerning the unpaid subcontractors. The identity of 

subcontractors or the terms of their subcontracts were unknown by Thrash and Cope. Thus, the 

verification requirement was a critical condition precedent in the settlement agreement. Verification 

allowed Thrash and Cope to learn the identity of the subcontractors and the work they alleged 

performed. This verification was the mechanism by which Sealnn would justify payment to 

subcontractors for services if actually performed and properly verified by the subcontractor to 

Sealnn. 

The verification requirement was also crucial due to the time constraints inherited by Thrash 

and Cope once they took over the project from Stewart. Construction financing in place was in 

jeopardy. Thrash and Cope needed to verify all unpaid subcontractor work quickly and get those 

entities paid so that construction could complete the project. 

After taking control of the project, Thrash and Cope contacted the subcontractors listed in 

the settlement agreement and met with them over a two-day period to verify the work. All other 

subcontractors gladly met with Thrash and Cope and verified their work. Thrasher, alone, refused 

to meet with Thrash and Cope and instead, chose to "rely on its construction lien" filed against the 

property in September of 2009. 

As a direct, proximate result of Thrasher's failure to verify its work, Thrash and Cope were 

not able to determine whether (1) Thrasher actually performed the work and (2) could not know 

whether Thrasher's invoices were true and correct. All of the other subcontractors listed in the 

agreement came out to the project site to meet with Thrash over that two-day period. As a result, 
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their work was verified and they were paid. 

In November of 2009, Thrasher cancelled its construction lien against the Inn by the Sea 

property, realizing it was unenforceable and was risking claims of slander of title. Once Thrasher 

realized its lien was not valid, it contacted Thrash to come out to the project site to verify its work. 

By that time, Thrash had already requested Thrasher to meet on four different occasions - each 

request being met with Thrasher's refusal. As a result of Thrasher's obstinate refusal, Thrash had 

already hired a new company to perform the waterproofing work at Inn by the Sea. 

B. PROCEDURAL HISTORY 

This matter originally began in the County Court of the First Judicial District of Harrison 

County, Mississippi (the "Trial Court") as a breach of contract action. Thrasher sought damages 

against Madison Homes for breach of the subcontractor agreement to provide waterproofing services. 

Thrasher also sought damages against Thrash and Cope on a third-party beneficiary theory 

concerning the settlement agreement entered into with Stewart. 

The matter came on for a jury trial in June of 2012. Following Thrasher's case-in-chief, 

Thrash and Cope moved for a directed verdict on Thrasher's third-party beneficiary claim which was 

granted by the trial court. However, the trial court allowed Thrasher to proceed against Thrash and 

Cope on the equitable theory of quantum meruit.9 

The jury ultimately found for Thrasher on its quantum meruit claim and awarded it the sum 

of $69,290.00. Thereafter, Thrash and Cope appealed to the Circuit Court of Harrison County, 

Mississippi (the "Circuit Court") asserting that the trial court and jury erred on the quantum meruit 

9Thrasher did not plead quantum meruit in its Complaint. When the trial court granted the 
directed verdict, Thrasher moved ore tenus to amend its Complaint pursuant to M.R.C.P. 15(b) to 
include the quantum meruit claim. 
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issue. Thrasher cross-appealed claiming that the trial court erred in dismissing its third-party 

beneficiary claim. 

The Circuit Court affirmed the jury verdict and final judgment and both the Defendants and 

Thrasher appealed to the Mississippi Court of Appeals. The Court of Appeals granted both appeals, 

reversing the trial court on submitting the quantum meruit issue to the jury, but reversing the trial 

court's grant of a directed verdict dismissing the third-party beneficiary claim. The Court of Appeals 

then remanded the case to the circuit court for further proceedings consistent with its opinion. 

After the Court of Appeals rendered its opinion, both Thrash and Cope, and Thrasher, filed 

motions for re-hearing. Both were denied on May 9, 2017. The Defendants now bring this Petition 

for Writ of Certiorari strictly concerning the Court of Appeals' reversal of the Trial Court's dismissal 

of the third-party beneficiary claim. 

C. THE COURT OF APPEALS OPINION ON THE THIRD-PARTY 
BENEFICIARY ISSUE IS IN CONFLICT WITH PRIOR PRECEDENT OF 
THIS COURT 

The Supreme Court ordinarily will not review a decision by the Court of Appeals except for 

very specific reasons set forth in Mississippi Rule of Appellate Procedure l 7(a): 

Review will ordinarily be limited to: 

(1) cases in which it appears that the Court of Appeals has rendered 
a decision which is in conflict with a prior decision of the Court of 
Appeals or published Supreme Court decision; .... 

Miss. R. App. Pro. l 7(a). 

It is respectfully submitted that the decision of the Court of Appeals is in conflict with this 

Court's clear, black-letter law on the effect of conditions precedent. 

The Court of Appeals found that the trial court erred in dismissing the third-party beneficiary 
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claim because significant evidence existed that Thrasher was an intended third-party beneficiary of 

the subject settlement agreement and that no condition precedent existed that went unperformed 

which would have prevented Thrasher from attaining status as an intended third-party beneficiary 

under the agreement. The Court of Appeals reversed the trial court's decision and remanded the case 

for further proceedings consistent with its opinion. 

Thrash and Cope would show that the Court of Appeals failed to fully consider the clear 

language of the settlement agreement and erroneously applied the law on conditions precedent in its 

decision. The subject settlement agreement contained an express condition precedent on the issue 

of whether the subcontractors, including Thrasher, would get paid. Thrasher failed to satisfy this 

condition precedent. Therefore, its third-party beneficiary status never materialized. See, Burns v. 

Washington Sav., 251 Miss. 789, 171 So.2d 322, 324 (1965). 

The law on a condition precedent in a contract is well-settled. A condition precedent is a 

"condition which must be performed before the agreement of the parties shall become a binding 

contract or ... a condition which must be fulfilled before the duty to perform an existing contract 

arises." Turnbough v. Steere Broad. Corp., 681 So.2d 1325, 1327 (Miss.1996) (citations omitted). 

The non-occurrence of the condition is a defense to performance. Id. 

In the present matter, the subject settlement agreement provided the following provision 

concerning the payment of the subcontractors on the Inn by the Sea project: 

Cope and Thrash shall be responsible for the payment of all outstanding bills 
and invoices for work performed and materials supplied on the following 
projects: 
-Inn by the Sea (Seainn, LLC); 
-LLDG Avalon, LLC (Four Points Hotel); 
- The Township at Ocean Springs, LLC. 
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This shall be accomplished as follows: 

a. Stewart has provide a list of all invoices received to date, and the identity of 
persons/entities with unbilled work-in-process for the above three projects to 
Thrash and Cope which is attached hereto as Exhibit "l "; 

b. Stewart has provided all required underlying documentation (bills, 
invoices, etc.) supporting the listing of unpaid receivables; 

c. Thrash, along with Stewart, shall be entitled to contact any of the 
subcontractors or suppliers for the purposes of determining the facts 
that such sums are, in fact, due and owing and represent work 
performed or materials provided to the specific three projects 
enumerated above. To the extent that the invoices do not represent 
such sums, they shall not be payable by Thrash and Cope. To the 
extent that they are true, valid and correct payables as to the three 
above-named projects, Cope and Thrash shall pay same within 7 
days." 

The Court of Appeals' decision to reverse the Trial Court's dismissal of Thrasher's third 

party beneficiary claim based upon Ike Thrash's unrebutted testimony of Thrasher's refusal to meet 

and verify its work flies in the face of this Court's steadfastly articulated elements of status of an 

intended third party beneficiary to a contract containing a condition precedent. 

As shown above, the settlement agreement did not provide an unconditional promise to pay 

the subcontractors on the Inn by the Sea project. On the contrary, it contained a verification process 

for review of the work so Thrash and Cope could determine the extent of work actually performed. 

Thrash and Cope exercised every effort to determine the sufficiency of the subcontractors' 

invoices in an efficient and timely manner so that work could resume at the project. They contacted 

all subcontractors on Stewart's list and set up a two-day window for all subcontractors to come to 

the site to show the work they performed and get paid. All subcontractors, except Thrasher, met with 

Thrash during those two days and as a result, all subcontractors, except Thrasher, got paid. 

Thrasher refused to meet with Thrash and Cope during that two-day period, choosing instead to rely 
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on a previously-filed construction lien for payment. Only when Thrasher realized its lien was 

unenforceable, (approximately one month after the two days of meetings with all other 

subcontractors), it contacted Thrash, now seeking to meet and verify its work. By the time Thrasher 

realized the folly of its previous position, Thrash and Cope already hired and paid a new company 

and had waterproofed the complex. 

Thrasher's refusal to meet with Thrash and Cope concerning the waterproofing work was an 

unmet condition precedent which prevented Thrasher from benefitting from the settlement agreement 

as a third-party beneficiary. When Thrasher failed to meet, inspect and verify its work, Thrash and 

Cope were forced hire and pay a new entity to perform the waterproofing services at the facility. 

In fact, allowing Thrasher to recover now would be inequitable because Thrash and Cope have 

already paid for the waterproofing services. Accordingly, this Court should grant a writ of certiorari 

to review the decision of the Court of Appeals and the erroneous misapplication of the law of 

condition precedent and determine whether Thrasher should benefit as a third-party beneficiary 

under the settlement agreement. 

III. CONCLUSION 

For the foregoing reasons, this Honorable Court should grant the Petition for Writ of 

Certiorari submitted by Thrash and Cope. 

Respectfully submitted, this the 5th day of June, 2017. 

BY: BRUCE COPE, MARY COPE, AND IKE W. 
THRASH, APPELLANTS/CROSS-APPELLEES 

BY: BYRD & WISER 

BY: ls/Nicholas Van Wiser 
NICHOLAS VAN WISER, MSB#7339 
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IV. CERTIFICATE OF SERVICE 

I, Nicholas Van Wiser, counsel for APPELLANTS/CROSS-APPELLEES, BRUCE COPE, 

MARY COPE and IKE W. THRASH, do hereby certify that I have this day filed the foregoing via 

the MEC filing system which caused a copy of same to be delivered as follows, to wit: 

Taylor B. McNeel, Esq. 
Brunini, Grantham, Grower & Hewes 
727 Howard Avenue, Suite 401 
Biloxi, MS 39530 
Email: tmcneel@brunini.com 

Karen E. Howell, Esq. 
Brunini, Grantham, Grower & Hewes 
190 E Capitol Street 
The Pinnacle Building, Ste 100 
Jackson, Mississippi 39201 
Email: khowell@brunini.com 

Hon. Christopher Schmidt 
Circuit Court Judge 
PO Box 1461 
Gulfport, Mississippi 39502 

Samuel C. Kelly, Esq. 
Brunini, Grantham, Grower & Hewes 
190 E Capitol Street 
The Pinnacle Building, Ste 100 
Jackson, Mississippi 39201 
Email: skelly(a),brunini.com 

And via U.S. Mail, postage pre-paid, to: 
Hon. Michael Ward 
Special Circuit Court Judge 
Post Office Box 1461 
Gulfport, Mississippi 39502 

Hon. Robin Midcalf 
County Court of Harrison County 
Post Office Box 1889 
Gulfport, Mississippi 39502 

So Certified, this the 5th day of June, 2017. 

BY: s/Nicholas Van Wiser 
NICHOLAS VAN WISER 

PREPARED BY: 
Nicholas Van Wiser, MSB#7339 
BYRD&WISER 
Attorneys at Law 
145 Main Street - 39530 
Post Office Box 1939 
Biloxi, Mississippi 39533 
Phone: 228-432-8123 
Facsimile: 228-432-7029 
Email: nwiser@byrdwiser.com 

N: \Clients \Thrash - lke\Thrasher Construction\Appeal to MS Supreme Court\2017. 0528 Petition f or Writ of 
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