
IN THE SUPREME COURT OF MISSISSIPPI 
_________________________________________ 

 
NO. 2013-CT-01296-SCT 

_________________________________________ 
 

MISSISSIPPI VALLEY SILICA COMPANY, INC. APPELLANT 
 
v.                   
 
DOROTHY L. BARNETT, INDIVIDUALLY  
AND AS WRONGFUL DEATH BENEFICIARY  
OF HOWARD BARNETT, DECEASED AND 
ON BEHALF OF ALL WRONGFUL DEATH 
BENEFICIARIES OF HOWARD BARNETT,  
DECEASED                 APPELLEE 
______________________________________________________________________________ 

 
ON APPEAL FROM  

THE CIRCUIT COURT OF HINDS COUNTY, FIRST JUDICIAL DISTRICT 
HONORABLE WINSTON L. KIDD, CIRCUIT JUDGE 

______________________________________________________________________________ 

 
SUPPLEMENTAL CERTIORARI 

BRIEF  
  
 
      John D. Cosmich (MSB # 8353) 
      cos@cs-law.com 
      Michael D. Simmons (MSB # 9828) 
      mike@cs-law.com 

   LaKeysha Greer Isaac (MSB # 100050) 
      lakeysha@cs-law.com 
      Mark J. Goldberg (MSB # 101874)    
                                                                      markgoldberg@cs-law.com 
      COSMICH SIMMONS & BROWN, PLLC 
      Post Office Box 22626 
      Jackson, Mississippi  39225-2626 
      T: 601-863-2100 
      F: 601-863-0078 
 
      Attorneys for Appellant/Defendant 
      Mississippi Valley Silica Company, Inc. 

E-Filed Document                May 30 2017 16:33:43                2013-CT-01296-SCT                Pages: 13

mailto:cos@cs-law.com
mailto:mike@cs-law.com
mailto:lakeysha@cs-law.com
mailto:markgoldberg@cs-law.com


- 1 - 
 

INTRODUCTION 
 

 The trial court erred in ruling against Appellant Mississippi Valley Silica Company, Inc. 

(“Mississippi Valley”) on each of the following issues: (i) the award of survival damages to the 

Plaintiff Dorothy Barnett (“Plaintiff” or “Ms. Barnett”); (ii) the expiration of the applicable statute 

of limitations, Miss. Code Ann. § 15-1-49; (iii) the duty to warn a bystander, such as Howard 

Barnett (“Mr. Barnett” or the “Decedent”), under the Mississippi Products Liability Act 

(“MPLA”); (iv) the insufficiency of evidence regarding product identification, causation, and 

breach of duty; (v) the extraordinary remedy of punitive damages; (vi) priority as to Miss. Code 

Ann. § 11-1-60(2)(b) and Miss. Code Ann. § 85-5-7; and (vii) the award of attorneys’ fees. The 

Court of Appeals (“COA”) only vacated the attorneys’ fees ruling.1 This Court should remedy the 

remaining errors visited on Mississippi Valley now that certiorari review has been granted. 

ARGUMENT 

I. The Judgment Was Void Since the Plaintiff Lacked Standing to Obtain Survival Damages 

 “[S]tanding must exist when litigation is commenced and must continue through all 

subsequent stages of litigation, or the case will become moot.”2 This proceeding became “moot” 

and Plaintiff lost any “judicable interest”3 in the matter when the jury determined there was no 

wrongful death.4 Plaintiff never opened an estate on behalf of the Decedent.5 Thus, “the judgment 

[w]as void since no one and no entity possessed the proper standing to recover the survival 

damages awarded.”6  

                                                           
1 See COA Op., No. 2013-CA-01296-COA, (¶ 3) (Miss. Ct. App. Aug. 23, 2016).  
2 In re City of Biloxi, 113 So. 3d 565, 572 (¶ 20) (Miss. 2013). 
3 Id. at 571 (¶ 19), 572-73 (¶ 22).  
4 R.E. 54-55, Tr. 741-42. Throughout this Brief, the Record is cited as “R.,” Record Excerpts 
accompanying the Brief of Appellant are cited as “R.E.,” the Supplemental Record is cited as “S.R.,” and 
the Trial Transcript is cited as “Tr.”       
5 COA Op., (¶ 86) (Ishee, J., dissenting). 
6 Id. at (¶ 87) (Ishee, J., dissenting); accord Wilks v. Am. Tobacco Co., 680 So. 2d 839, 843 (Miss. 1996); 
Berryhill v. Nichols, 171 Miss. 769, 158 So. 470, 471 (Miss. 1935); In re Estate of England, 846 So. 2d 
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 The COA’s refusal to reverse and render on the standing issue due to a purported 

irreconcilable conflict in the verdict form was erroneous.7 A straightforward review of the entire 

form and the Plaintiff’s post-verdict representations show that the “part[ies] knew what was 

meant” by the jury’s refusal to award any damages for wrongful death.8 “Plaintiff[] could not 

predict the jury would find that there was no wrongful death claim.”9 “[T]he jury declined to 

agree that silicosis or silica-related disease was a substantial contributing cause of Howard’s 

death.”10 “[T]he jury did not find for Dorothy on the wrongful death claim . . . .”11 Plaintiff’s 

representations to the contrary following the COA’s opinion should be rejected as a change in 

positions “to suit the exigencies of self interest.”12 

Moreover, the COA’s waiver holding runs afoul of the well-established principle that 

“[s]tanding is a jurisdictional issue,” which “may be raised by the Court sua sponte or by any 

party at any time . . . .”13 Jurisdictional standing, as opposed to waiver under M.R.C.P. 17, was 

the controlling issue. Rule 17(a)’s requirement that the action “be prosecuted” by the real party in 

interest was inoperative since Plaintiff, as the Decedent’s surviving spouse, had the ability to 

prosecute the action under Mississippi’s “one suit” rule for wrongful death.14 The COA ignored 

“the statutory distinction between a party’s authority to bring the wrongful-death action and the 

party’s ability to recover[] damages from it.”15 In any event, both Rule 17 and the wrongful death 

                                                           
1060, 1068 (¶ 26) (Miss. Ct. App. 2003). Any claim for loss of consortium was “derivative” and could not 
“be maintained” in the absence of the underlying wrongful death and survival claims. J & J Timber Co. v. 
Broome, 932 So. 2d 1, 6 (¶ 19) (Miss. 2006).  
7 Mississippi Valley’s Motion for Rehearing fully explains why the COA’s hyper technical reading of the 
verdict form is wrong. See Mot. for Reh’g at pp. 1-3, 6-8. 
8 Rich ex rel. Brown v. Nevels, 578 So. 2d 609, 612 (Miss. 1991) (addressing misnomers). 
9 R. 5126. 
10 Brief of Appellee at p. 16. 
11 Brief of Appellee at p. 21.   
12 In re Superior Crewboats, Inc., 374 F.3d 330, 334 (5th Cir. 2004) (discussing judicial estoppel). 
13 Hotboxxx, LLC v. City of Gulfport, 154 So. 3d 21, 27 (¶ 19) (Miss. 2015).  
14 Burley v. Douglas, 26 So. 3d 1013, 1019 n.6 (Miss. 2009). 
15 Id. at 1023 (¶ 33), 1024 (¶ 36) (providing that a family member had the ability to bring suit at the 
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statute were rendered inoperative when “the jury did not find for Dorothy on the wrongful death 

claim.”16 The controversy became “moot” via the “jurisdictional issue”17 of standing since 

Plaintiff could not recover survival damages on behalf “of a non-existent estate.”18  

 The COA’s reliance on Methodist Hospital of Hattiesburg, Inc. v. Richardson,19 for the 

concept of post-judgment substitution of the Decedent’s estate was misplaced. Richardson is 

distinguishable because the plaintiff there filed an amended complaint on behalf of an estate and 

the matter was heard on interlocutory appeal.20 Here, the appeal is from a final judgment and the 

Plaintiff never opened an estate on the Decedent’s behalf.21 There is no estate to substitute for the 

recovery of survival damages.22 

  In addition and/or in the alternative, Richardson was wrongly decided for the reasons set 

forth in Justice Randolph’s dissent. The case—encompassing its predecessor, Richardson I—

recognized a “phantom” or “ethereal survival claim,” conflicts with the bedrock principle “that a 

party must be in existence before it can bring a civil action,” and “has confused our body of law in 

this area.”23 Ultimately, Richardson should not preclude this Court from holding that the trial 

court erred in failing to reverse and render the judgment as void.  

II. Plaintiff’s Claims Are Barred by Section 15-1-49 

                                                           
moment of death, but could only recover on behalf of the estate after it was opened and he was appointed 
administrator).   
16 Brief of Appellee at p. 21.  
17 In re City of Biloxi, 113 So. 3d at 570 (¶ 13), 572 (¶ 20).  
18 Burley, 26 So. 3d at 1019 (¶ 18). 
19 Methodist Hospital of Hattiesburg, Inc. v. Richardson, 909 So. 2d 1066 (Miss. 2005). 
20 Id. at 1068-69 (¶¶ 4-6).   
21 COA Op., (¶ 87) (Ishee, J., dissenting); R. 4870-71. 
22 This fact also distinguishes the subject litigation from another opinion cited by the COA for substitution 
after judgment. See Kirk v. Pope, 973 So. 2d 981 (Miss. 2007). In Kirk, the Court approved of ratification 
by the bankruptcy trustee in the context of a judgment entered in the trial court when the bankruptcy case 
was open. Id. at 984-985 (¶¶ 3-4), 989 (¶¶ 22-26). Ratification by “an estate that d[id] not yet exist” at the 
time of judgment is impossible here. Burley, 26 So. 3d at 1024 (¶ 36). 
23 Richardson, 909 So. 2d at 1074 (¶ 22), 1075 (¶ 26) (Randolph, J., dissenting).  
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 This Court’s recent decision in American Optical Corp. v. Estate of Rankin,24 dictates that 

Plaintiff’s claims are time-barred. On May 13, 2013, Robert Lee Rankin (“Rankin”) filed suit 

“alleging an injury of ‘lung disease and silica related conditions caused by exposure to respirable 

crystalline silica . . . .’”25 Rankin was not diagnosed with silicosis until January 14, 2014, eight 

months after the initiation of the lawsuit.26 However, Rankin sought treatment for breathing 

problems and was diagnosed with lung disease, chronic obstructive pulmonary disease (“COPD”), 

more than three years prior to May 2013.27 Further, Rankin’s experts opined that his remaining 

medical conditions were exacerbated by or related in part to silica exposure.28 The Court held that 

the trial judge erred in not granting the motion for directed verdict based on section 15-1-49.29 

 Rankin is on all fours with the statute of limitations issue in this case. On June 10, 2010, 

Mr. Barnett filed suit alleging an injury of “lung disease and silica related conditions, caused by 

exposure to respirable crystalline silica . . . .”30 Mr. Barnett was not diagnosed with silicosis until 

December 2010, approximately six months after the initiation of the lawsuit.31 However, the 

record shows that Mr. Barnett received treatment for breathing problems and was diagnosed with 

COPD more than three years prior to June 2010. Relevant record evidence includes: 

• An April 29, 2005 medical report indicating that Mr. Barnett’s “major problem has been 

lung disease,” i.e., COPD, and that a “question has been raised regarding silicosis.”32 

• Mr. Barnett’s daughter’s testimony that he “started really getting sick . . . [and] wearing 

                                                           
24 Am. Optical Corp. v. Estate of Rankin, No. 2015-CA-01066-SCT, 2017 WL 2181138 (Miss. May 18, 
2017). Rankin was handed down on the same day certiorari review was granted in this action.   
25 Id. at (¶ 1). 
26 Id. at (¶ 9). 
27 Id. at (¶¶ 25-26, 48).  
28 Id. at (¶ 48).  
29 Id. 
30 R. 35.   
31 S.R. tab 6 at p. 9; Tr. 143-44, 154-57. 
32 R. 1100-01, R.E. 70-71.  
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oxygen” when Hurricane “Katrina came through,” which would have been in 2005.33 

• The testimony of Dr. Julian Rose that: (i) he first started treating Mr. Barnett in 2003 or 

2004 for COPD; (ii) Mr. Barnett “had COPD for some years before” Dr. Rose saw him; 

and (iii) he attributed Mr. Barnett’s “bronchitis with frequent episodes and . . . shortness of 

breath on exertion” to “chronic lung disease” upon first seeing him.34 

• The alleged compensatory damages included expenses for respiratory treatments provided 

to Mr. Barnett as far back as August 2006.35 

Further, Plaintiff’s expert Dr. Steven Haber opined that Mr. Barnett’s COPD and heart disease, 

which Mr. Barnett was treated for in 2005,36 were related in part or exacerbated by silica 

exposure.37 “[R]easonable minds could not differ as to the conclusion” that Mr. Barnett knew or 

should have known of his alleged lung injury prior to June 10, 2007.38 Thus, the judgment should 

be reversed and rendered in favor of Mississippi Valley. 

 The substantive and procedural grounds raised by the COA regarding the statute of 

limitations fail to alter the preceding conclusion. First, the principal authority cited by the COA, 

Ridgway Lane & Associates, Inc. v. Watson,39 is distinguishable. The Court in Watson found a 

fact issue for trial based on a discrepancy between a suggestive and actual diagnosis of 

bronchiectasis before the suit was filed.40 There was no presuit diagnosis of Mr. Barnett’s alleged 

silicosis. Second, Mississippi Valley raised the time bar as grounds for a new trial and judgment 

notwithstanding the verdict (“JNOV”).41 Therefore, the trial court was procedurally authorized to 

                                                           
33 Tr. 374, 380. 
34 Tr. 136-137, 140-41.  
35 Tr. 227-28.  
36 R. 1100-01, R.E. 70-71. 
37 Tr. 212-14.   
38 Rankin, at (¶ 24).   
39 Ridgway Lane & Assocs., Inc. v. Watson, 189 So. 3d 626 (Miss. 2016). 
40 Id. at 628 (¶¶ 5-6), 630 (¶ 15). 
41 R. 4924, 4940, 4949.  
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overturn the verdict based on the expiration of section 15-1-49’s filing period.42 

III. Mississippi Valley Owed No Duty to Warn a Bystander Under the MPLA 

 The MPLA supplies the exclusive remedy for products-liability actions, and since its 

enactment, “products-liability claims have been specifically governed by statute, and a claimant, 

in presenting his case, must pay close attention to the elements of the cause of action and the 

liability limitations enumerated in the statute.”43 In Elliott, the Court held that plaintiffs’ failure to 

warn claims under the MPLA failed as a matter of law because, “importantly,” the plaintiffs 

“were not ‘ordinary users or consumers’ of natural gas.”44 Analogously, Mr. Barnett was not an 

ordinary user or consumer of the product at issue in this action, silica sand. He was a bystander, 

working approximately 65 feet away from his employer’s sole sandblaster.45 

The COA wholly ignored Elliott in approving the trial court’s “bystander” jury instruction 

and holding that Mississippi Valley owed a duty to warn.46 This detour from “the roadmap for” 

products claims supplied by the MPLA was erroneous.47 Courts are not authorized “to write into 

the statute something which the Legislature did not itself write,” such as the term bystander.48 

Further, imposing a duty to warn individuals who may never be in a position to review a product 

label results in unsound public policy by giving rise to the specter of unlimited liability.49 

                                                           
42 See N.H. Ins. Co. v. Sid Smith & Assocs., Inc., 610 So. 2d 340, 344 (Miss. 1992) (the filing of a motion 
for directed verdict is not a prerequisite to the grant of a motion for JNOV).   
43 Elliott v. El Paso Corp., 181 So. 3d 263, 268 (¶ 15) (Miss. 2015). 
44 Id. at 274-75 (¶¶ 44-45).  
45 Tr. 114, 133-34, 353. 
46 The only post-MPLA decision cited by the COA on this issue was R.J. Reynolds Tobacco Co. v. King, 
921 So. 2d 268 (Miss. 2005). The reference to “bystanders” in King was dictum since suit was brought on 
behalf of a deceased smoker, i.e., a user of the product at issue. Id. at 269-70 (¶¶ 1-2), 271 (¶ 11).  
47 Elliott, 181 So. 3d at 268 (¶ 15).  
48 Wallace v. Town of Raleigh, 815 So. 2d 1203, 1208 (¶ 17) (Miss. 2002).   
49 This Court has recognized public policy concerns weighing against virtually unlimited liability on 
several occasions. See, e.g., Paz v. Brush Engineered Materials, Inc., 949 So. 2d 1, 8-9 (¶¶ 21-25) (Miss. 
2007); Satchfield v. R.R. Morrison & Son, Inc., 872 So. 2d 661, 665-66 (¶¶ 12-13) (Miss. 2004); Little v. 
Bell, 719 So. 2d 757, 763 (¶ 27) (Miss. 1998). 
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Mississippi Valley should not be held to owe a duty to every individual, such as an officer worker 

or commuter, passing through a cloud of sand. As a result, reversal is required based on the 

absence of a duty to warn bystanders under the MPLA.  

IV. There Was Insufficient Evidence to Sustain the Verdict 

 This Court held in Mississippi Valley Silica Co. v. Reeves,50 “that the plaintiff failed to 

present sufficient evidence to identify Valley’s sand as the proximate cause of Robert Reeves’s 

injuries as a matter of law.” Reeves governs the issue of product identification in this case for all 

the reasons previously discussed by Mississippi Valley.51 The COA erred in refusing to apply 

Reeves because the Decedent and a coworker stated that Valley sand was “in regular use at” the 

subject worksite.52 The Decedent and coworker did not use sand as crane and saw operators.53 

Also, both men testified about seeing bags of sand in response to “leading questions” by 

Plaintiff’s counsel.54 

 The COA’s analysis of Plaintiff’s causation evidence—unreliable expert testimony55—

through the prism of Mine Safety Appliance Co. v. Holmes,56 was also fundamentally flawed. The 

Plaintiff in this action had to prove “that Mississippi Valley Silica sand injured” Mr. Barnett.57 

Conversely, the mere existence of “dusty working conditions” supported causation in Holmes 

because the defendant was a respirator manufacturer, not a sand supplier.58 Holmes is also 

inapposite due to the absence of evidence, such as a “significant smoking history,” suggesting that 

                                                           
50 Miss. Valley Silica Co. v. Reeves, 141 So. 3d 377, 378 (¶ 1) (Miss. 2014).   
51 Brief of Appellant at pp. 17-18; Reply Brief at pp. 12-14; Mot. for Reh’g at p. 17.   
52 COA Op., (¶ 55). 
53 Tr. 115, 123, 133-34, 270-73.  
54 Reeves, 141 So. 3d at 382 (¶ 16); cf. Double Quick, Inc. v. Lymas, 50 So. 3d 292, 299 (¶¶ 34-35) (Miss. 
2011) (speculative testimony, including positive responses to leading questions, did not prove causation).  
55 Brief of Appellant at p. 19; Reply Brief at pp. 15-17.  
56 Mine Safety Appliance Co. v. Holmes, 171 So. 3d 442 (Miss. 2015). 
57 Reeves, 141 So. 3d at 384 (¶ 22).  
58 171 So. 3d at 445 (¶ 1), 451 (¶ 35).   
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Huey Holmes’s lung injury was caused by anything other than silica exposure.59 Mr. Barnett “had 

at least a 40 to 50-pack year history of smoking . . . .”60 Moreover, Huey Holmes was directly 

exposed to respirable silica by jackhammering in an enclosed space, whereas Mr. Barnett was 

purportedly exposed while working 65 feet away from sandblasting.61 Attempting to fit the facts 

of this case into the construct of Holmes is akin to pounding a square peg into a round hole.    

 Neither the unsworn hearsay statements of Mississippi Valley’s former president, nor the 

testimony of Plaintiff’s retained industrial hygienist supports the conclusion that Mississippi 

Valley breached a duty to warn. Frank Bogran’s unsworn suggestion that Mississippi Valley knew 

of the health hazards associated with sandblasting in the 1960s says nothing about bystanders.62 

Also, the writing is directly contradicted by his later sworn testimony that Mississippi Valley was 

unaware of any hazards until 1972—two years after Mr. Barnett’s alleged exposure ceased.63 “It 

is well-settled that, where a non-party witness admits to having made a prior inconsistent 

statement, the statement should not be received into evidence for any purpose.”64 Dr. Vernon 

Rose’s testimony is deficient because he acknowledged that the earliest study regarding bystander 

exposure came out after the alleged exposure period.65 Dr. Rose’s statements as to public 

knowledge of sandblasting causing silicosis prior to the 1960s are irrelevant since the exposure 

risk to a bystander was “the danger that [purportedly] caused the damage for which” Plaintiff 

sought recovery.66 No legal authority, besides the COA’s opinion, holds that a defendant may be 

                                                           
59 Id. at 451 (¶ 37).  
60 Tr. 174.  
61 Compare Holmes, 171 So. 3d at 450 (¶ 26), with Tr. 114, 133-34.  
62 Exhibit P-16. 
63 R.E. 108, 115-16; Tr. 114, 294-95.  
64 Bailey v. State, 952 So. 2d 225, 236 (¶ 27) (Miss. Ct. App. 2006). Mississippi Valley’s in limine 
objections regarding Mr. Bogran (see Mot. for Reh’g at pp. 4-5) preserved its ability to object to his 
statements on appeal. See Goff v. State, 14 So. 3d 625, 640 (¶ 46) (Miss. 2009).  
65 R.E. 118, 121; Tr. 344, 351.   
66 Miss. Code Ann. § 11-1-63(c)(i).  
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liable for failing to warn about a danger of which it could not have known. 

For the foregoing reasons, the Court should reverse the denial of Mississippi Valley’s 

motion for JNOV on the elements of product identification, causation, and/or breach of duty.  

V. No Award of Punitive Damages Should Have Been Entered 

 The record and briefs on file show that the trial court erred in allowing the jury to consider 

punitive damages.67 There was no “clear and convincing evidence that” Mississippi Valley “acted 

with actual malice, gross negligence which evidences a willful, wanton or reckless disregard for 

the safety of others, or committed actual fraud.”68 At best for the Plaintiff, her evidence could be 

argued to suggest mere negligence, which is not actionable under section 11-1-65.  

In the alternative, the punitive damages award should have been capped at zero pursuant 

to section 11-1-65(3). This Court’s decision in Canadian National Railway Co. v. Waltman,69 

does not hold otherwise. Waltman discussed punitive damages in relation to the issue of personal 

jurisdiction, and did not review a trial court’s application of the damages cap following a jury 

award.70 The Court’s more recent decision in Coleman & Coleman Enterprises v. Waller Funeral 

Home,71 is a better fit. In Coleman, the trial court’s reduction of punitive damages to zero was 

affirmed given the plaintiff’s failure to adduce proof of the defendant’s positive net worth.72 Ms. 

Barnett “presented no evidence” disputing that Mississippi Valley’s “net worth is zero for 

purposes of the statutory cap on punitive damages.”73 Accordingly, the trial court’s refusal to 

reduce the punitive damages from $500,000 to $0 necessitates reversal. 

VI. Section 11-1-60(2)(b) Must Be Applied Prior to Section 85-5-7 

                                                           
67 Brief of Appellant at pp. 27-30; Reply Brief at pp. 19-21; Mot. for Reh’g at pp. 21-22. 
68 Miss. Code Ann. § 11-1-65(1)(a).  
69 Canadian Nat’l Ry. Co. v. Waltman, 94 So. 3d 1111 (Miss. 2012). 
70 Id. at 1115 (¶ 6), 1119 (¶¶ 20-22).  
71 Coleman & Coleman Enters. v. Waller Funeral Home, 106 So. 3d 309 (Miss. 2012). 
72 Id. at 319-20 (¶¶ 30-33).   
73 COA Op., (¶ 66).  
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 The trial court’s initial application of section 85-5-7 was erroneous since it negated any 

subsequent application of the cap on noneconomic damages under section 11-1-60(2)(b). 

“[S]tatutes in pari materia are to be construed together,” not applied such that one trumps the 

other.74 The COA’s statutory construction faltered at the ground level when it relied on out-of-

state authorities. “[R]eliance on a foreign jurisdiction’s interpretation of its own . . . statute is 

unnecessary”75 since section 11-1-60(2)(b) unambiguously applies “to limit all noneconomic 

damages.”  

 This Court should correct the preceding errors and hold that noneconomic damages must 

be capped and then apportioned. Otherwise, the amount of Mississippi Valley’s liability for such 

damages turns on whether other Defendants opted for settlement,76 and further irrational and 

unintended results are likely to occur beyond the bounds of this litigation.77 Allowing such 

“absurd” results cannot be what the Legislature intended in enacting both section 11-1-60(2)(b) 

and section 85-5-7.78  

CONCLUSION 

 Mississippi Valley respectfully requests that the Court reverse and render the judgment in 

its favor; or alternatively, reverse and remand for a new trial; or alternatively, reverse and reduce 

the compensatory damages to $407,965.51 and punitive damages to zero. 

Respectfully submitted, this the 30th day of May, 2017. 

MISSISSIPPI VALLEY SILICA COMPANY, INC. 
 

                                                           
74 Estate of Klaus v. Vicksburg Healthcare, LLC, 972 So. 2d 555, 558 (¶ 8) (Miss. 2007).   
75 Federated Mut. Ins. Co. v. McNeal, 943 So. 2d 658, 662 (¶ 15) (Miss. 2006). 
76 See Mot. for Reh’g at p. 24.   
77 For instance, in a medical malpractice action with an award of $3,000,000 in noneconomic damages, 
apportionment first would allow a plaintiff who is 80% at fault to recover the same amount as a fault-free 
plaintiff. The pending Motion for Leave and proposed Amici Curiae Brief (Motion #2017-1181 on the 
docket) present additional examples and grounds that should be considered by the Court on this issue.  
78 Falco Lime, Inc. v. Mayor & Aldermen of City of Vicksburg, 836 So. 2d 711, 724-25 (¶ 61) (Miss. 
2002).  
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