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IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI

GREGORY TYLER MOORE APPELLANT

VS. NO. 2016-CA-01032

STATE OF MISSISSIPPI APPELLEE

BRIEF FOR THE APPELLEE

STATEMENT OF THE ISSUES

I. Moore’s PCR motion is successive-writ barred. 

II. Moore’s claim that his guilty plea was involuntary has no merit.

III. Moore’s claim that he received ineffective assistance of counsel has no
merit.

 
STATEMENT OF THE CASE

This appeal by Gregory Tyler Moore proceeds from the summary dismissal of his motion for

post-conviction relief in the Circuit Court of Rankin County, Mississippi, with the Honorable John

Huey Emfinger presiding. Moore was indicted on five (5) counts of burglary of a dwelling, six (6)

counts of automobile burglary, and one (1) count of statutory rape. (CP 19-25). 

On July 31, 2013, Moore filed a petition to enter a guilty plea and a plea hearing was held

on August 5, 2013. (CP 26-33; 39). Moore pleaded guilty to five of the six counts of automobile

burglary and one of the five counts of house burglary. (CP 42, 43). In exchange for his plea, the State

agreed to nolle pros the statutory rape charge, count VI of the automobile burglary indictment, and

counts II, III, IV, and V of the house burglary indictment. (CP 43). 
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The trial court accepted his guilty plea and sentenced him to serve seven (7) years in the

custody of MDOC for each of the five counts of automobile burglary and twenty-five (25) years for

one count of house burglary, with ten (10) years suspended. (CP 34-38). Said sentences are to run

consecutively. 

On February 7, 2014, and again on March 6, 2014, Moore filed a motion for post-conviction

collateral relief. (CP 79-230; 233-355). Moore’s claims of error included a claim of ineffective

assistance of counsel based on his plea attorney’s failure to challenge his indictment, his failure to

inform him automobile burglary is a violent offense and failed to inform him he “would be sentenced

to an excessive term of imprisonment.” (CP 237). He also alleges his counsel was ineffective for

failing to tell him “he would be allowed no concessions or consideration for his first offender status”

if he pleaded guilty and that his counsel failed to inform the court of Moore’s mental issues. (CP

237). Moore provided no basis for any of these claims and they were summarily dismissed by the

trial court. (CP 231; 356). 

On March 8, 2016, Moore filed his third request for post-conviction collateral relief. (CP 3-

76). The trial court summarily dismissed his petition and Moore now appeals that dismissal. (CP

357-362).

SUMMARY OF THE ARGUMENT 

The trial court correctly found that Moore’s PCR motion is successive-writ barred. His

claims of an involuntary guilty plea and ineffective assistance of counsel do not surmount the

procedural bars. His claim that his prior motions should be null and void because a man not

authorized to practice law filed them is belied by the record where Moore is the only one who signed

the motions. 
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Notwithstanding the procedural bar, his claims have no merit. His mother’s affidavit is not

sufficient to support his claims that his plea was involuntary and that he received ineffective

assistance of counsel because his mother was not present during the alleged discussions regarding

his parole eligibility timing and she has no firsthand knowledge of their discussions. Moore also

stated to the trial court that he received no promises of leniency or anything of the sort, which

contradicts his claim that his attorneys advised him he would only have to serve 5-6 years before

becoming parole eligible. The trial court properly denied Moore’s motion because it is clear he is

not entitled to any relief and his conviction should be affirmed. 

ARGUMENT  

This Court reviews the dismissal or denial of a PCR motion for abuse of discretion and “will

only reverse if the trial court’s decision is clearly erroneous.” Hughes v. State, 106 So.3d 836, 838

(Miss. Ct. App. 2012). “The trial court may summarily dismiss a PCR motion where ‘it plainly

appears from the face of the motion, any annexed exhibits and the prior proceedings in the case that

the movant is not entitled to any relief.’” Id. (citation omitted). “‘This Court will affirm the summary

dismissal of a PCR motion if the movant fails to demonstrate a claim procedurally alive substantially

showing the denial of a state or federal right.’” Id.

I. Moore’s PCR motion is successive-writ barred. 

Mississippi Code Annotated section 99-39-23(6) provides that “any order dismissing the

petitioner’s motion or otherwise denying any relief under this article is a final judgment” and “shall

be a bar to a second or successive motion under this article.” In 2014, prior to his current PCR

motion on appeal, Moore filed two motions for post-conviction relief, which were both summarily

dismissed by the trial court. (CP 79-230; 233-355; 231; 356). Moore did not appeal either of those
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dismissals. (CP 358). So his current PCR motion is a successive petition and, as such, is procedurally

barred. 

Moore argues that his claims should not be successive-writ barred because his earlier

petitions were prepared and filed by Robert Tubwell, a man engaged in the unauthorized practice of

law, and should be found null and void. (Brief p. 7, 9). He also alleges that the petitions were filed

without Moore’s knowledge or permission. (Brief p. 8-9). However, the 2014 petitions in the record

are only signed by Moore and do not indicate anyone else prepared or filed the petitions—Robert

Tubwell or otherwise. Furthermore, Moore’s claim in his affidavit that he had no knowledge the

petitions had been filed is contradicted by his notarized signatures on the petitions. Notably, the

petitions could have as easily been filed pro se or by another inmate writ writer, with no adverse

consequences.

Moore also argues his motion is not procedurally barred because his claim that his plea was

involuntary invokes his fundamental rights, which he says excepts him from the bars. (Brief p. 7). 

As authority for his claim, he cites to Rowland v. State, 42 So.3d 503 (Miss. 2010), which holds that

errors affecting  fundamental constitutional rights are excepted from the procedural bars. However,

“‘this Court has  rejected the argument that an involuntary-guilty plea claim should be considered

a claim of a violation of a fundamental right.’” Vitela v. State, 183 So.3d 104, 107 (Miss. Ct. App.

2015) (quoting Hughes v. State, 106 So.3d at 839). This Court very recently reiterated its holding

that “[a] claim of an involuntary guilty plea does not surmount the procedural bar” in Fields v. State,

No. 2015-CP-01654-COA (Miss. Ct. App. March 7, 2017). Pursuant to this Court’s precedent,

Moore’s involuntary-guilty plea claim is indeed procedurally barred. 

Moore’s claim of ineffective assistance of counsel is also successive writ-barred. “The

Mississippi Supreme Court has consistently held that the UPCCRA’s procedural bars ‘apply to post-
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conviction relief claims based on ineffective assistance of counsel.” Williams v. State, 110 SO.3d

840, 844 (Miss. Ct. App. 2013) (quoting Crosby v. State, 16 So.3d 74, 78 (Miss. Ct. App. 2009)). 

Because Moore’s claims for relief are successive-writ barred, the trial court properly

summarily dismissed his motion without an evidentiary hearing. Therefore, this Court should affirm

Moore’s judgment of conviction and sentence. 

II. Moore’s claim that his guilty plea was involuntary has no merit.

Notwithstanding the procedural bar, and without waiving the bar, Moore’s claim that his

guilty plea was involuntary has no merit. Moore argues that his attorneys misadvised him that he

would be eligible for both Trusty Earned Time and Meritorious Earned Time to reduce the amount

of time to serve to become parole eligible. (Brief p. 10). He claims this erroneous advice induced him

to plead guilty when he would not otherwise have done so. (Brief p. 12). 

“An allegation that the defendant pled guilty in response to counsel’s mistaken advice may

vitiate the plea, because it indicates the defendant may not have been fully aware of the

consequences of the plea.” Readus v. State, 837 So.2d 209, 212 (Miss. Ct. App. 2003). In support

of his argument, Moore attaches an affidavit stating he decided to plead guilty based on his

attorneys’ advice that he would be eligible for parole in about five years. (CP 71). He also attaches

an affidavit from his mother, Lisa Moore, to support his contentions, although his mother had no

firsthand knowledge of Moore’s communications with his attorneys regarding his plea deal. (CP 73-

76). 

During Moore’s plea hearing, the trial court thoroughly questioned him to determine the

voluntariness of his plea. The trial court questioned him regarding his understanding of his rights and

his waiver of rights. (CP 12-13). He stated he understands the minimum and maximum punishment

for each of his crimes. (CP 13-14). Importantly, he stated that no one had made any promises of
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leniency, or anything of that nature, to get him to change his plea. (CP 19). The trial court also

ensured that he understood the court is not bound by the State’s recommendation as to his sentence

and that he could be sentenced to the maximum, with each sentence to run consecutively to each

other. (CP 19). Moore agreed that the State’s recommendation is what he expected. (CP 22). 

As in Readus, a review of the plea hearing indicates Moore’s plea is facially correct and

voluntary. See Readus at 213 (reversing the trial court’s dismissal of the defendant’s motion without

an evidentiary hearing). But his PCR motion may be summarily dismissed for lack of supporting

affidavits when his affidavit contradicts his earlier sworn statements. Id. First, Moore’s motion lacks

supporting affidavits. At first glance, his mother’s affidavit appears to support his contentions.

However, his mother indicates she has no firsthand knowledge that Moore’s attorneys advised him

he would be eligible for parole after 5-6 years with earned time—she merely states Moore told her

about the advice after his plea hearing. Readus is distinguishable because there, the defendant’s

mother’s affidavit stated the attorney communicated the erroneous advice to her directly. Readus at

212. In this case, Lisa Moore’s statements are insufficient to meet the requirement that the trial court

to conduct an evidentiary hearing on the matter. 

Second, Moore’s affidavit that he based his decision to plead guilty on his attorneys’

erroneous advice is directly contradicted by his statements to the trial court that he had not been

made any promises of leniency “or anything of that nature.” (CP 19). Had his attorneys advised him

that his time to serve would have been reduced by earned time, he should have answered

affirmatively.  

Also, his alleged reliance on his attorneys’ advice regarding his time to serve improperly

presupposes the trial court would sentence him in accordance with the State’s recommendations. The

trial judge specifically informed him that he was not bound by the State’s recommendations and he
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could be sentenced to the maximum, which would inherently alter the time Moore had to serve in

order to be eligible for parole. So the court’s questioning corrected any improper reliance Moore had

on his counsel’s estimate of his prison time or parole eligibility. 

So even if Moore’s claim was not successive-writ barred, the record indicates he voluntarily

pleaded guilty and his motion stating otherwise fails for lack of supporting affidavits. Therefore, the

trial court properly summarily dismissed his motion and this Court should affirm his conviction and

sentence. 

III. Moore’s claim that he received ineffective assistance of counsel has no
merit. 

Notwithstanding the successive-writ bar, Moore’s claim of ineffective assistance of counsel

also has no merit. To succeed on a claim of ineffective assistance of counsel, Moore must

demonstrate that “(1) his counsel’s performance was deficient, and (2) this deficiency prejudiced the

defense.” Sylvester v. State, 113 So.3d 618, 624 (Miss. Ct. App. 2013) (citing Strickland v.

Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)). 

Moore claims that his attorneys’ performance was deficient because they erroneously advised

him regarding his time to serve before he was parole eligible. (Brief p. 14). He then claims that he

was prejudiced by this allegedly deficient performance because their advice induced him to plead

guilty when he would not have otherwise pleaded guilty. (Brief p. 15). 

“Claims of ineffective assistance of counsel must be made with specificity.” Readus v. State,

837 So.2d at 214. Also, this Court has made clear that “where a movant offers only his own affidavit

in support of an ineffective-assistance-of-counsel claim, such evidence is insufficient to meet the

pleadings requirements.” Vitela v. State, 183 So.3d 104, 108 (Miss. Ct. App. 2015). 

As argued above, the affidavits submitted by Moore are not sufficient to establish ineffective
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assistance of counsel because his mother’s affidavit shows she has no firsthand knowledge of the

advice given by Moore’s attorneys. She only repeats what Moore told her and then avers that he

would have never pleaded guilty unless he had, in fact, been given the erroneous advice. She was

not present during the meetings and she did not even speak to Moore or his attorneys prior to his plea

hearing. She only attests to what Moore told her. Her affidavit is based off Moore’s word alone and

our case law makes it clear that Moore’s word alone is not sufficient to prove a claim of ineffective

assistance of counsel. 

Notably, Moore did not raise the issues of the erroneous advice given by his attorneys, his

reliance on that advice and his claim of ineffective assistance of counsel until almost three years after

he pleaded guilty. He claims he found out about his true time to serve before becoming parole

eligible when he went through classification at the jail. (CP 71). The State submits that his timing

raising these issues is not consistent with someone who had an expectation at his hearing of a shorter

time to serve before becoming parole eligible. See Readus at 214 (noting that the defendant promptly

filed his PCR motion alleging his plea was involuntary based on his counsel’s erroneous advice,

“which is consistent with an expectation of a more lenient sentence”).

For these reasons, Moore’s claim of ineffective assistance of counsel has no merit and the

trial court did not err in summarily dismissing Moore’s PCR petition. Accordingly, this Court should

affirm his conviction and sentence on appeal. 
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CONCLUSION

For the foregoing reasons, the State of Mississippi respectfully requests that this Honorable

Court affirm Gregory Tyler Moore’s conviction and sentence. 

Respectfully submitted,
JIM HOOD, ATTORNEY GENERAL

BY: s/ Alicia Ainsworth
ALICIA AINSWORTH
SPECIAL ASSISTANT ATTORNEY GENERAL
MISSISSIPPI BAR NO. 102996

OFFICE OF THE ATTORNEY GENERAL
POST OFFICE BOX 220
JACKSON, MS 39205-0220
TELEPHONE: (601) 359-3680
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Honorable John  Huey Emfinger
Circuit Court Judge

Post Office Box 1885
Brandon, MS 39043

 Honorable Michael Guest
District Attorney

Post Office Box 68
Brandon, MS 39043

Thomas M. Fortner, Esq. 
525 Corinne Street

Hattiesburg, MS 39401

This the 7th day of March, 2017.

s/Alicia Ainsworth 
ALICIA AINSWORTH 
SPECIAL ASSISTANT ATTORNEY GENERAL

OFFICE OF THE ATTORNEY GENERAL
Post Office Box 220
Jackson, Mississippi  39205-0220
Telephone:  (601) 359-3680
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