
IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI

MARLON LITTLE APPELLANT

VS. NO. 2014-KA-01505

STATE OF MISSISSIPPI APPELLEE

PETITION FOR WRIT OF CERTIORARI 

COMES NOW the Appellee, State of Mississippi, through undersigned counsel, and

respectfully petitions the Court, pursuant to M.R.A.P. 17, to issue a writ of certiorari to the Court

of Appeals in order that this Court may review and correct the opinion rendered by the Court of

Appeals in the above-styled-and-numbered case.  As grounds therefor, the State would show the

following.  

On November 22, 2016, the Court of Appeals issued its opinion in this case, reversing the

judgment entered in the trial court.  On December 5, 2016, pursuant to M.R.A.P. 40, the State filed

a motion for rehearing, and on March 28, 2017, the Court of Appeals denied that motion.  In

compliance with M.R.A.P. 17, a copy of the opinion and judgment of the Court of Appeals and a

copy of the State’s motion for rehearing are attached hereto as appendices.  

This petition should be granted pursuant to M.R.A.P. 17(a)(1), which provides that this Court

will ordinarily review the opinions of the Court of Appeals if “it appears that the Court of Appeals

has rendered a decision which is in conflict with a . . .  published Supreme Court decision.”   The

petition should also be granted in accordance with the provision of M.R.A.P. 17, which states that

“the Court may, in absence of these factors, grant a writ of certiorari.”  M.R.A.P. 17.  Specifically,

the petition should be granted for the following reason:
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I. THE COURT OF APPEALS’ REVERSAL, UPON FINDING THAT THE
WEIGHT OF THE EVIDENCE PREPONDERATES HEAVILY AGAINST
THE VERDICT, WAS PREDICATED ON A MISAPPREHENSION OF
CRITICAL FACTS IN THE TRIAL BELOW. 

II. THE APPLICATION OF THE  “THIRTEENTH JUROR STANDARD”
EXCEEDS THE SCOPE OF REVIEW FOR A TRIAL COURT’S DENIAL
OF A NEW TRIAL, AND IS CONTRARY TO THE ROLE AND
FUNCTION OF AN APPELLATE COURT. 

STATEMENT OF RELEVANT FACTS1

Marlon Little robbed Danny Ellis at gunpoint as Ellis was leaving his medical office in Port

Gibson, Mississippi.  T. 32.  After Little fled the scene, Ellis went to the police station and filed a

report.  T. 35.  Port Gibson Police Chief Calvin Jackson investigated the crime.  T. 10.  According

to Chief Jackson’s testimony at trial, Ellis gave one statement to police in which he described his

assailant as “ a black male wearing all black with a hood over his head that . . . could have been 20

[years old] or better” and that his “body type was small.”  T. 12; 18.  After receiving a tip from an

informant which implicated Little in the crime, Chief Jackson put together a photo lineup which

included Little’s picture.  T. 10.  Chief Jackson brought the photo lineup to Ellis’ office and, upon

reviewing the photographs, Ellis identified Little as his assailant.  T. 11.  According to Ellis’

testimony, he recognized him “immediately.”  T. 37. 

Little was indicted on one count of armed robbery in violation of Mississippi Code Annotated

section 97-3-79  and one count of felon in possession of a firearm in violation of Mississippi Code

Annotated section 97-37-5.  C.P. 3.    

At some point after identifying Little as his assailant but before trial, Ellis was interviewed 

1 For clarity, the State sets forth only those facts relevant to this motion.  The State adopts
and incorporates the factual recitation set forth in its principal brief.  
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by a private investigator employed by Little’s defense attorney, Nickita Banks.2  During the

interview, which was purportedly recorded but not introduced at trial, Ellis described his assailant

as stocky and muscular.   T. 18; 44.  Ellis also allegedly stated that he did not recall whether his

assailant had gold teeth.  T. 19.

A jury trial was held on May 13, 2014 in the Circuit Court of Claiborne County.  T. 1.  Ellis

and Chief Jackson testified on behalf of the State. During defense counsel’s cross-examination of

both Chief Jackson and Ellis, each were questioned extensively about the second statement.

At the close of the State’s case-in-chief, the defense moved for a directed verdict, which the

trial court denied.  T. 55-56.  Little chose not to present any witnesses in his defense.  T. 57.  The

jury returned a verdict of guilty on both counts of the indictment.  T. 59.  After the verdict was read,

the jury was polled and each juror affirmed the verdict.  T. 59-60.

On May, 22, 2014, Little filed a motion for judgment notwithstanding the verdict or. in the

alternative, for a new trial.  C.P. 31.  A hearing on Little’s motion was held on January 5, 2015. T.

64.  On January 8, 2015, the trial court entered an order denying Little’s motion.  C.P. 45.  Little was

sentenced to thirty (30) years in the custody of the Mississippi Department of Corrections (MDOC)

for armed robbery, and ten years in the custody of the MDOC for felon in possession of a firearm,

with the sentences to run concurrently.  C.P. 36.

ARGUMENT

I. THE COURT OF APPEALS’ REVERSAL, UPON FINDING THAT THE
WEIGHT OF THE EVIDENCE PREPONDERATES HEAVILY AGAINST
THE VERDICT, WAS PREDICATED ON A MISAPPREHENSION OF
CRITICAL FACTS IN THE TRIAL BELOW.

2 According to Ellis, the private investigator identified himself as an investigator for the State. 
See T. 43.  
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The Court of Appeals reversed Little’s conviction finding that  the weight of the evidence

preponderates heavily against the verdict where the sole substantive proof presented at trial was the

testimony of the victim identifying the defendant, and the victim’s initial description of the attacker

to the police was inconsistent with that identification.  Little v. State, 2014-KA-01505-COA (¶12). 

It is clear that the Court of Appeals misapprehended the facts by mistaking Ellis’ subsequent

statement to a defense investigator, which was not introduced at trial, for his initial statement to

police.  This misapprehension of the facts resulted in a misapplication of the law. Specifically, the

Court of Appeals assigned Ellis’s photo identification of Little less weight, erroneously concluding

that “the weight of the evidence preponderates heavily against the verdict where the sole substantive

proof presented at trial was the testimony of the victim identifying the defendant, and the victim’s

initial description of the attacker to the police was inconsistent with that identification.” It is clear

that the Court of Appeals’ reasoning is based solely on the proposition that Ellis “gave an initial

description of the assailant that was inconsistent with the defendant’s actual physical attributes,

including age and build.”  

Respectfully, this reasoning is perpetrated on a critical misapprehension of the facts of this

case. Here, Chief Jackson testified that Ellis described his assailant as a black male with a hood over

his head who was older than twenty and that his body type was small.  This description is consistent

with the photo of Little that Ellis selected, and Ellis’s in-court identification of Little at trial. 

Furthermore, it is incorrect to characterize the testimony regarding the second statement,

which was not introduced into evidence at trial, as conflicting evidence, or even evidence at all. Ellis

was questioned about the out-of-court statement given to the defense investigator during cross-

examination.  Ellis was asked about his characterization of Little as muscular or  stocky in the second

statement and Ellis explained that when Little’s arms were wrapped around him, Little felt “solid
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as a rock.”  T. 44. 

Likewise, the fact that Ellis did not recall whether the defendant had gold teeth is not

contradictory of anything.  He merely testified that he did not recall seeing the defendant’s teeth. 

This is unlike the factual scenario in  Bush v. State, 895 So. 2d 836 (Miss. 2005).  In Bush, the victim

initially told police that her assailant had a gold tooth.  Id. at 841 (¶8). She later identified the

defendant, Bush, as the robber, even though Bush did not have a gold tooth. Id.   Thus, unlike the

victim in Bush who positively ascribed an attribute, a gold tooth, to her assailant, here, Ellis simply

omitted one of many of Little’s possible descriptive  attributes.  Indeed, there are potentially

thousands of things about Little not contained in Ellis’ description. The victim’s description  in Bush

was factually incorrect, whereas Ellis simply did not observe a particular detail which is not

contradictory of anything.3

This Court  has held that “[i]t is a fundamental principle of law that a jury verdict will not

be disturbed except in the most extreme of situations.”  Whitlock v. State, 47 So. 3d 668, 675 (¶20) 

(Miss. 2010) (quoting Coleman v. State, 926 So. 2d 205, 208 (¶14) (Miss. 2006)).  Therefore, “Only

in ‘exceptional cases in which the evidence preponderates heavily against the verdict’ should the trial

court invade the province of the jury and grant a new trial.”  Dilworth v. State, 909 So. 2d 731, 737

(¶21) (Miss. 2005) (quoting Amiker v. Drugs For Less, Inc., 796 So. 2d 942, 947 (¶18) (Miss.

2000)).  Thus, when reviewing a denial of a motion for a new trial based on an objection to the

weight of the evidence, the reviewing court “will only disturb a verdict when it is so contrary to the

overwhelming weight of the evidence that to allow it to stand would sanction an unconscionable

injustice.”  Bush v. State, 895 So. 2d 836, 844 (¶18) (Miss. 2005) (citing Herring v. State, 691 So.2d

3 In fact, the record is not entirely clear that the defendant actually had gold teeth at the time
of the offense.  T. 19.  
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948, 957 (Miss.1997)).   See also  Thomas v. State, 129 Miss. 332, 92 So. 225, 226 (1922) (holding

that although the circumstances warranting disturbance of the jury’s verdict are “exceedingly rare,”

such situations arise “where, from the whole circumstances, the testimony is contradictory and

unreasonable, and so highly improbable that the truth of it becomes so extremely doubtful that it is

repulsive to the reasoning of the ordinary mind.”)  

Respectfully, that standard has not been met here.  Ellis’ initial description to Chief Jackson

was consistent with the photograph of Little that Ellis identified in the photo array, as well as his in-

court identification of the defendant.  The only potential contradiction was Ellis’ use of the words

“muscular” and “stocky” in an out-of-court statement to a defense investigator which occurred at

some point after he identified Little.  However, Ellis explained this characterization during his

testimony at trial, and his description did not contradict his identification of Little.  

Because the Court of Appeals’ Opinion was predicated on its misapprehension of critical

facts contained in the record, the State respectfully submits that certiorari review is warranted and

that Little’s conviction should be affirmed. 

II. THE APPLICATION OF THE  “THIRTEENTH JUROR STANDARD”
EXCEEDS THE SCOPE OF REVIEW FOR A TRIAL COURT’S DENIAL
OF A NEW TRIAL, AND IS CONTRARY TO THE ROLE AND
FUNCTION OF AN APPELLATE COURT. 

The State of Mississippi asks this Court to consider departing from, or correcting the

application of, the so-called “thirteenth juror” standard first adopted by this Court in Bush v. State,

895 So. 2d 836 (Miss. 2005).  Bush and its progeny stand for the proposition that like a trial court

considering a motion for a new trial, the appellate court sits as a “thirteenth juror” in reviewing the

weight of the evidence.  The Bush Court, quoting Amiker v. Drugs For Less, Inc., 796 So.2d 942

(Miss. 2000), stated that on a motion for a new trial, “the court sits as a thirteenth juror. The motion,
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however, is addressed to the discretion of the court, which should be exercised with caution, and the

power to grant a new trial should be invoked only in exceptional cases in which the evidence

preponderates heavily against the verdict.” Bush, 895 So.2d at 844 (¶ 18).  After stating this standard,

the Court then ascribed the trial court’s role to itself, stating, [s]itting as a limited ‘thirteenth juror’

in this case, we cannot view the evidence in the light most favorable to the verdict and say that an

unconscionable injustice resulted from this jury's rendering of a guilty verdict.  Bush, 895 So. 2d at

844-845 (¶19).  As Judge Roberts aptly pointed out:

This passage was interpreted for the proposition that “when the trial court (and
subsequently the appellate court) reviews a verdict that is alleged to be against the
overwhelming weight of the evidence, this presents a distinctive situation which
necessitates the court sitting as a ‘thirteenth juror.’ ” Id. at 844 n. 2. The Bush court,
labeling itself as a “thirteenth juror,” then resolved the issue of whether Kanynne
Jamol Bush's conviction was supported by the weight of the evidence by beginning
its conclusion with “[s]itting as a limited ‘thirteenth juror’ in this case....” Id. at (¶
19). But Amiker simply does not mandate or otherwise suggest that it is proper for
an appellate court to sit, review the evidence, and make a judgment call of credibility
and other matters germane to the role of a juror.

Hughes v. State, 43 So. 3d 526, 531 (¶20) (Miss. Ct. App. 2010) (Roberts, J., specially concurring).

In Amiker, the issue was whether a successor judge could vacate his predecessor’s order

granting a motion for a new trial.  In Amiker, this Court reasoned:

It has long been recognized that the trial judge is in the best position to view the trial.
“The trial judge who hears the witnesses live, observes their demeanor and in general
smells the smoke of the battle is by his very position far better equipped to make
findings of fact which will have the reliability that we need and desire.” Gavin v.
State, 473 So.2d 952, 955 (Miss.1985). Using a cold, printed record of a case, if that,
a successor judge sits in an inferior position to the judge who presided over the trial
of the case.
. . . . 

If we allowed a successor judge to change a decision granting a new trial, we would
invest power in one in no better position than this Court to do what this Court does
not do. This Court justifiably refuses to review grants of a new trial based in part on
the superior position of the trial court to decide such matters. Dorr v. Watson, 28
Miss. 383, 395 (1854) (“The granting a new trial rests in a great measure upon the
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sound discretion of the court below, to be exercised under all the circumstances of
the case with reference to settled legal rules as well as the justice of the particular
case. If a new trial be refused, a strong case must be shown to authorize the appellate
court to say that it was error; and so, if it be granted, it must be manifest that it was
improperly granted.”). See also Rayner v. Lindsey, 243 Miss. 824, 832-33, 138 So.2d
902, 905-06 (1962). Surely, a successor trial judge is in no better position than this
Court.

Amiker,  796 So.2d at 947-948 (¶¶16-21).  It is unclear how these pronouncements came to form the

basis for the proposition in Bush that an appellate court sits as a thirteenth juror when reviewing a

trial court’s denial of a motion for a new trial.4  See e.g. Walker v. Graham, 582 So. 2d 431, 433

(Miss. 1991)(holding that appellate courts should not act as the thirteenth juror). 

4 While Judge Roberts’ Special Concurrence in Hughes provides a  more complete history
of the term “thirteenth juror” in Mississippi jurisprudence, the State would note that the Amiker
Court made only two references to a  “thirteenth juror,” both of which cited to sources dealing
specifically with a trial court’s role as a “thirteenth juror.”  

The term is first mentioned in a quote citing to United States v. Sinclair, 438 F.2d 50, 51 n.
1 (5th Cir.1971), which in turn quotes Wright, Federal Practice & Procedure: Criminal §553 (now
§ 582).  There, Wright, Federal Practice and Procedure discusses the relevant standard for district
court ruling on a motion for a new trial based on a challenge to the weight of the evidence: “When
[weight of the evidence] is the basis for a defendant's motion, the district court may weigh the
evidence and consider the credibility of the witnesses . . . . Some courts have stated that on such a
motion the court sits as a thirteenth juror.”  

The second reference to the “thirteenth juror” is made during a discussion of a Georgia
Supreme Court case similar to the facts in Amiker.  The Amiker Court noted:

In a case similar to the case at bar, the Georgia Supreme Court held that it was an
abuse of discretion for a successor judge to retract a predecessor's grant of a new trial.
Head v. CSX Transp., Inc., 271 Ga. 670, 524 S.E.2d 215, 218 (1999)(“The scope
within which the discretion may be exercised, in the consideration of the evidence,
by a judge who did not preside at the trial is not as extensive as in the case of the
judge who heard and observed the witnesses and who, in a sense, is to be considered
the thirteenth member of the jury.”)

Amiker, 796 So. 2d at 947-48 (Miss. 2000).  Thus both references in Amiker pertain to the trial court,
not an appellate court, acting as a thirteenth juror.   Even then, the Amiker Court reasoned that a
successor trial judge sat in an inferior position by not having viewed the witnesses first hand. 
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Bush and its progeny require the reviewing court to go beyond the scope of its review.  A

reviewing court reviews a trial court’s denial of a motion for a new trial for an abuse of discretion.

Sheffield v. State, 749 So.2d 123, 127 (¶16) (Miss. 1999).  This is because  the trial court,  like the

jury, but unlike an appellate court, has “hear[d] the witnesses live, observe[d] their demeanor and

in general [has] smell[ed] the smoke of the battle [and] is by his very position far better equipped

to make findings of fact which will have the reliability that we need and desire.” Gavin v. State, 473

So.2d 952, 955 (Miss.1985).  See Butler v. State, 102 So.3d 260, 270 (¶ 29) (Miss. 2012)

(“Fact-finding is left to the trial courts, and we ‘review findings of fact with great deference.”).

Such a standard leads to the decision at issue here, wherein the Court of Appeals, relying on

a cold record, has substituted its judgment for the jury and the trial court, as to whether the witness’s

initial description to police was consistent with the defendant’s actual appearance.  Clearly, the Court

of Appeals, having never actually seen the defendant, is in an inferior position to adjudge the

reasonableness of the witness’s description of the defendant.  The trial court, like the jury, was in

a better position to judge the reasonableness of the description, having observed both the witness and

the defendant. 

As outlined above, the so-called “thirteenth juror” standard, first announced in Bush, which

misapplied Amiker, sets forth a legal standard that is contrary to the traditional role of appellate

courts. As this Court has held, “The role of an appellate court is not to be a fact finder but rather

determine and apply the law to the facts determined by the trier of fact.”  Southern v. Mississippi

State Hosp., 853 So. 2d 1212, 1214 (¶4) (Miss. 2003) See also Miller v. State, 956 So. 2d 221, 225

(¶11) (Miss. 2007) (appellate courts are “ill-suited to act as a fact-finder”). If any court is equipped

to sit as a thirteenth juror, it is the trial court.  See Amiker, 796 So. 2d at 948 (¶21) (“If we allowed

a successor judge to change a decision granting a new trial, we would invest power in one in no
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better position than this Court to do what this Court does not do. This Court justifiably refuses to

review grants of a new trial based in part on the superior position of the trial court to decide such

matters.”)  Therefore, the State asks this Court to reconsider Bush and its progeny and to clarify that,

while the trial court ruling on a motion for a new trial may sit as a thirteenth juror and weigh the

evidence and adjudge the credibility of witnesses it has viewed first hand, a reviewing Court cannot,

and must limit its review to whether the trial court has abused its discretion.  

CONCLUSION

For the foregoing reasons, the State respectfully submits that the opinion of the Court of

Appeals in this case is incorrect, and respectfully moves this Court to grant this petition for a writ

of certiorari in order to review and correct said opinion, and upon so doing, to affirm the judgment

entered in the trial court.  Specifically, this Court should correct the Court of Appeals finding that

“the weight of the evidence preponderates heavily against the verdict where the sole substantive

proof presented at trial was the testimony of the victim identifying the defendant, and the victim’s

initial description of the attacker to the police was inconsistent with that identification,” when it is

clear that is clear that the Court of Appeals arrived at this conclusion due to a  misapprehension of

the facts of the case; particularly, by mistaking Ellis’ subsequent statement to a defense investigator,

which was not introduced at trial, for his initial statement to police.  Further, the State asks this Court

to reconsider the “thirteenth juror” standard which is contrary to the role of appellate courts.  

Respectfully submitted,

JIM HOOD, ATTORNEY GENERAL

BY:  /s/ Joe Hemleben                                                       
JOE HEMLEBEN
SPECIAL ASSISTANT ATTORNEY GENERAL
MISSISSIPPI BAR NO. 104684

10



CERTIFICATE OF SERVICE

I, JOSEPH HEMLEBEN, hereby certify that on this day I electronically filed the foregoing

pleading or other paper with the Clerk of the Court using the MEC system which sent notification

of such filing to the following:

W. Daniel Hinchcliff, Esquire
MS Office of the State Public Defender

Indigent Appeals Division
P. 0. Box 3510

Jackson, MS 39207-3510

Further, I  hereby  certify that I  have  mailed by United States Postal Service the document

to the following non-MEC participants:

Honorable Lamar Pickard
Circuit Court Judge

P. 0. Box 310
Hazlehurst, MS 39083

Honorable Alexander C. Martin
District Attorney
P. 0. Drawer 767

Hazlehurst, MS 39083

This the 30th day of March, 2017.

BY:  /s/ Joseph Hemleben                                                 
JOSEPH HEMLEBEN
SPECIAL ASSISTANT ATTORNEY GENERAL

OFFICE OF THE ATTORNEY GENERAL
POST OFFICE BOX 220
JACKSON, MS 39205-0220
TELEPHONE: (601) 359-3680
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