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STATEMENT REGARDING ORAL ARGUMENT 

Oral argument will be of assistance in this case because the purported accounting issues 

involved, which the Smith Estate now says has resulted in Chancellor Ward abusing his discretion 

a second time, were considered by the Supreme Court on Petition for Writ of Certiorari on the first 

appeal of this case. 

I.  STATEMENT OF THE ISSUES 

On the previous appeal of this case, the Supreme Court granted certiorari as to three issues:  

I. Whether the Chancellor erred in the accounting methods he employed to calculate 

“entire loss suffered” damages; 

II. Whether the Chancellor failed to take into account Limestone's “unreported” 1 rock 

inventory in his calculation of loss of future profits; and 

III.  Whether the Chancellor failed to award damages based on unpaid rent due to 

Limestone. 

Lane v. Lampkin, 175 So.3d 1222, at p. 1227 (Miss. 2015). 

In reviewing the three issues, the Supreme Court found that Chancellor Ward erred (1) in 

using net book value to calculate lost assets and in not calculating the “entire loss suffered” as 

defined by Aqua-Culture Techs., Ltd. v. Holly, 677 So.2d 171 (Miss. 1996).  The Supreme Court 

also directed Chancellor Ward on remand to recalculate damages by (1) reconsidering the use of 

only the years 2008-2012; (2) taking into account a rock price increase after Ronnie Lampkin’s 

breach; (3) reconsidering “unreported” rock; and (4) reconsidering whether the Smith Estate was 

entitled to lease proceeds from 2007 onward.  Lane v. Lampkin, 175 So.3d 1222, at pp. 1229-31 

(Miss. 2015). 

                                                           

1 Sometimes referred to as “diverted” or “missing” rock in the various briefs and rulings in this case. 
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Following the Supreme Court’s mandate precisely, Chancellor Ward resolved each issue 

remanded to him.  Judgment on Remand, pp. 1-15; CP. at 41-55.2 

 Upon receipt of the Judgment on Remand, Appellants, Ernest Lane, III and Trustmark 

National Bank, Co-Executors of the Estate of James Oldrum Smith, Jr. (collectively referred to as 

the “Smith Estate”), filed this appeal again requesting this Court to increase the damages awarded 

to the Smith Estate.  On this second appeal, the Smith Estate again attacks Chancellor Ward’s 

accounting methodology and damages calculations properly decided by him on remand as the trier 

of fact and Daubert gatekeeper.  Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).   

This Court’s review of the Smith Estate’s issues on appeal, subject to an abuse of discretion 

standard, requires affirmation of the Chancellor’s Judgment on Remand given Chancellor Ward’s 

use of the only methodology available given the Smith Estate’s failure to offer any additional proof 

on remand and given the fact and credibility rulings made by Chancellor Ward in his original 

Judgment on Valuation of Business [R. Vol. 7 at 915-932] entered in this case and reiterated by 

Chancellor Ward in his Judgment on Remand.   

 Specifically, the Smith Estate asks this Court to increase the damages awarded based upon 

the following seven (7) assertions: No. 1, Chancellor Ward erroneously reduced the damages 

sustained by Limestone Products, Inc. for loss of assets; No. 2, the Chancellor failed to apply the 

proper damage methodology; No. 3, the Chancellor erred in awarding one dollar profit per ton for 

                                                           

2 A cite to “R. ___” represents a cite to the full record in the first appeal of this case, No. 2013-CA-00554.  
A cite to “Supp. R. ___” represents a cite to the full Supplemental Record in the first appeal, No. 2013-CA-
00554.  A cite to “Appellee’s (00554) R.E. ___” represents a cite to Appellee’s Record Excerpts in the first 
appeal, No. 2013-CA-554. 
 
A cite to Clerk Papers, “CP. ___” represents a cite to the full record on this appeal, No. 2016-CA-00941.  
A cite to “Appellee’s (00941) R.E. ___” represents a cite to Appellee/Cross-Appellant’s Record Excerpts 
in this appeal, No. 2016-CA-00941.   
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“unreported” rock; No. 4, the Chancellor failed to include rental payments after November 2011; 

No. 5, the Chancellor failed to include an award for attorneys’ fees and expert witness fees; No. 6, 

the Chancellor erred in determining the damage period; and No. 7, the Chancellor erred in not 

awarding more damages for the items included and failed to include other items of damages that 

should have been included. 

On Issue No. 1, Lampkin agrees that the $55,104.00 was incorrectly deducted from the 

assets valuation and that one half, or $27,552.00, should be added back to the amount due the 

Smith Estate for a lost assets total of $64,363.50. 

On Issue No. 2, the Smith Estate’s real argument is that the Chancellor erred in 

refusing to accept the Smith Estate’s expert’s (Koerber’s) methodology and calculations.  But 

that was not an issue on remand.  The issue on remand was the Chancellor’s methodology 

and calculations.  In addition, the Smith Estate is not entitled to relief in the form of award of 

damages calculated by Koerber because Chancellor Ward found in his original Judgment on 

Valuation of Business [R. Vol. 7 at 929; Appellee’s (00554) R.E. at 26-28] that he did not accept 

all of Koerber’s testimony and the Smith Estate elected not to put on any additional or different 

proof on remand to permit Chancellor Ward to change his original rejection of Koerber’s 

calculations.  Therefore, having failed to carry its burden of proof and having failed to provide 

credible proof to allow Chancellor Ward to employ any other methodology, the Smith Estate 

cannot now seek additional damages or contest the methodology employed by the Chancellor as 

flawed.  The only relief available, if any was warranted which is clearly not the case here, would 

be to again remand the case for further action by Chancellor Ward. 

 On Issue No. 3, calculating lost profits on “missing” rock at $1.00/ton was not error under 

the proof admitted at trial. 
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 On Issue No. 4, the Smith Estate’s rent claim must be denied because the Smith Estate 

failed to timely claim lost rental and the additional claimed rent is not due the Smith Estate. 

 On Issue No. 5, the Smith Estate is not entitled to attorneys’ fees, expert fees or expenses 

because Chancellor Ward ruled those damages were not warranted and because attorneys’ fees, 

expert fees, and expenses damages were not remanded to Chancellor Ward for further action.  

Furthermore, the Smith Estate failed to obtain a punitive damages award.  

 On Issue No. 6, Chancellor Ward properly determined the lost profits damage period. 

 On Issue No. 7, there is no basis for an upward revision to the damages award as discussed 

in detail below. 

 Additionally, the denial of the Smith Estate’s claim for prejudgment interest was not 

remanded by the Supreme Court. 

II. STATEMENT OF ASSIGNMENT 

This case should be retained by the Supreme Court since this is the second appeal by the 

Smith Estate in this case, the first appeal resulting in a reversal and remand only after the Court of 

Appeals had ruled in favor of Ronnie Lampkin at the panel level and on petition for rehearing. 

III.  STATEMENT OF THE CASE 

A. Nature of the Case 

 The Smith Estate appeals the Judgment on Remand entered on May 20, 2016 by Chancellor 

George Ward, who was sitting by appointment in Warren County, Mississippi. [CP. at 41-60].

 B. Procedural Background 

Chancellor Ward heard the liability phase of the case first and determined that Ronnie 

Lampkin usurped Limestone Products’ corporate opportunities by failing to provide Smith’s heirs 

sufficient time to determine whether they would renew Smith’s personal guarantee in support of 

Limestone Products’ line of credit even though Ronnie Lampkin had secured a ninety (90) day 
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extension to that line of credit in order to give Smith’s heirs more time to decide, and even though 

Chancellor Ward found as a matter of fact that personal guarantees of Ronnie Lampkin and of 

Smith’s heirs were required by the bank to renew Limestone Products’ line of credit and that such 

line of credit was necessary for Limestone Products to continue to operate.  [R. Vol. 4 at 474-475; 

Appellee’s (00554) R.E. at 49-50] [R. Vol. 7 at 915-916; Appellee’s (00554) R.E. at 14-15] [R. 

Vol. 8 at 70].  Chancellor Ward further found that when Smith’s heirs did not agree to continue 

the personal guarantee by the extended deadline, Ronnie Lampkin established Delta Stone to take 

the place of Limestone Products and then proceeded to lose money in Delta Stone from its 

establishment through the trial on the damage phase.  [R. Vol. 7 at 928; Appellee’s (00554) R.E. 

at 27]. 

 Chancellor Ward next heard the damages phase and determined in his Judgment on 

Valuation of Business (hereinafter referred to as Chancellor Ward’s “Judgment on Valuation”) 

that the damages suffered by Limestone Products as a result of the corporate opportunities usurped 

by Ronnie Lampkin totaled $230,116.32.  [R. Vol. 7 at 930; Appellee’s (00554) R.E. at 29].3  

Therefore, Ronnie Lampkin was ordered to pay $230,116.32 to Limestone Products; half of which, 

or $115,058.16, would go to the Smith Estate, representing the value of its fifty percent (50%) 

interest in Limestone Products based upon Chancellor Ward’s judgment.  [R. Vol. 7 at 931; 

Appellee’s (00554) R.E. at 30].   

The Smith Estate appealed the decision to the Supreme Court of Mississippi, where the 

case was assigned to the Mississippi Court of Appeals, which affirmed Chancellor Ward’s 

decision.  Lane v. Lampkin, 176 So.3d 62 (Miss. Ct. App. 2014).  The Smith Estate petitioned the 

                                                           

3 During the trial of the damages, it was stipulated that the corporation, Limestone Products, Inc., be made 
a party so that damages could be awarded covering the damages and relief claimed by both parties, with 
the Smith Estate’s claims and damages being pursued through Limestone Products, Inc.  [R. Vol. 10 at 400-
401]. 
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Supreme Court of Mississippi for a Writ of Certiorari which was issued.  The Supreme Court of 

Mississippi reversed and remanded the case back to Chancellor Ward for proceedings consistent 

with the Supreme Court’s Opinion, citing as error the Chancellor’s: (1) use of net book value to 

calculate lost assets; (2) and failure to calculate the “entire loss suffered” as defined by Aqua-

Culture Techs., Ltd. v. Holly, 677 So.2d 171 (Miss. 1996).  In remanding the case, the Supreme 

Court directed Chancellor Ward to: (a) reconsider his use of only the years 2008-2012; (b) take 

into account a rock price increase after Ronnie Lampkin’s breach; (c) consider “unreported” rock; 

and (d) reconsider whether the Smith Estate is entitled to lease proceedings from 2007 onward.  

Lane v. Lampkin, 175 So.3d 1222, at pp. 1229-31 (Miss. 2015). 

As directed: 
 

The matter was placed back on the chancery docket, and both parties 
were allowed leave to amend the pleadings, supplement the record or 
provide additional argument or evidence. The parties agreed that the 
record was complete and provided additional briefing and argument in 
the form of proposed judgments. Also, the court was provided with a 
complete copy of the transcript of the trial…. 

 
Judgment on Remand, p. 1; CP. at 41. 
 

Having not been provided with any additional evidence on remand, Chancellor Ward 

followed the methodology for damage calculations to the extent applicable as mandated by the 

Mississippi Supreme Court in its instructions on remand and as expressly approved by the 

Mississippi Supreme Court in Aqua-Culture Techs., Ltd. v. Holly, 677 So.2d 171 (Miss. 1996) and 

Lovett v. E.L. Garner, Inc., 511 So.2d 1346 (Miss. 1987), by the United States District Court for 

the Southern District of Mississippi in J&B Entertainment d/b/a Babe’s Show Club v. City of 

Jackson, et al., 720 F.Supp.2d 757 (2010) (applying Mississippi law), and by other reported 

decisions following Lovett.  Specifically, Chancellor Ward allowed the experts for both parties to 

testify to their calculations, relied on what he determined to be the most reliable calculations from 
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each expert, and then made his “entire loss suffered” calculation utilizing recognized 

methodologies for calculating asset value and lost profits.  

As it stands now, the Smith Estate is set to receive $220,900.01 from a company that it 

refused to guarantee a line of credit for as Smith had done during his lifetime, and furthermore, 

based on the performance of Delta Stone,4 that in all probability would not have made money after 

Smith’s death had the company continued doing business.  [R. Vol. 7 at 915-916; Appellee’s 

(00554) R.E. at 14-15].  Still not satisfied with the $220,900.01, the Smith Estate filed this second 

appeal seeking even more.   

In order to get more, the Smith Estate requests this Court to reweigh the facts and expert 

testimony and to reverse credibility decisions made by Chancellor Ward.  However, the Smith 

Estate’s appeal is fatally flawed due to the Estate’s inability to point to any action by Chancellor 

Ward that constitutes abuse of discretion, which is the standard on appeal for all of the Smith 

Estate’s issues on this appeal.   

What the Smith Estate glosses over in making its argument on appeal, and what Ronnie 

Lampkin strives to make clear in this brief, is that Chancellor Ward’s Judgment on Remand is 

proper given the Smith Estate’s failure to carry its burden of proof precluding any right to attack 

the Chancellor’s award on remand.  

 In addition, the Smith Estate’s claims of rent, attorneys’ fees, and expert fees and 

prejudgment interest (Items 5-11 on p. 24 of the Smith Estate’s brief) are not properly before the 

Court. 

 

 

                                                           

4 The Smith Estate has represented to this Court that, other than the difference in names, Limestone Products 
and Delta Stone were the same company.  [See, the Smith Estate’s Brief in No. 2013-CA-00554 at p. 35].  
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C.  Statement of the Facts Relevant to the Issues Presented for Review 

 In 1999, good friends Ronnie Lampkin and J.O. Smith, Jr. (“Smith”), as equals, started 

Limestone Products, a rock purchasing and selling business, with each owning 50% of the 

company’s stock.  [R. Vol. 7 at 915; Appellee’s (00554) R.E. at 14].  Limestone Products operated 

on land owned jointly by Ronnie Lampkin and Smith as tenants in common,  [R. Vol. 7 at 916; 

Appellee’s (00554) R.E. at 15], with each owning a one-half (1/2) undivided interest in the 

property, and, as such, each being entitled to 50% of any rent derived from the property.   

Limestone Products entered into a written lease with Ronnie Lampkin and Smith under 

which Limestone Products agreed to pay $4,000/month.  [Supp. R. Vol. 7 at 1001; Appellee’s R.E. 

(00554) at 35].  Although the Limestone Products lease covered the entire property owned by 

Ronnie Lampkin and Smith, Limestone Products used only 39% of it.  [R. Trial Exhibits Vol. 2, 

Plaintiff’s Ex. 56; Appellee’s (00554) R.E. at 33].  The remaining 61% was always used by Smith’s 

ship repair business.  [R. Trial Exhibits Vol. 2, Plaintiff’s Ex. 56; Appellee’s (00554) R.E. at 33].5    

 Ronnie Lampkin and Smith owned and operated Limestone Products using a line of credit, 

as is standard in this type of business, which was personally guaranteed by both Ronnie Lampkin 

and Smith until the time of Smith’s death on August 24, 2006.  [R. Vol. 7 at 915; Appellee’s 

(00554) R.E. at 14].  Upon Smith’s death, his 50% share of Limestone Products passed to his 

Estate, and all dealings between the parties dissolved into extensive litigation.  [R. Vol. 7 at 916-

917; Appellee’s (00554) R.E. at 15-16].  As Chancellor Ward noted, Ronnie Lampkin and Smith 

were close; Ronnie Lampkin and Smith’s heirs are not.  [R. Vol. 7 at 916-917 and 928; Appellee’s 

(00554) R.E. at 15-16 and 27]. 

                                                           

5 After Smith’s death, Smith’s heirs continued to use the same 61% of the property for their ship repair 
business until the Partition Suit Judgment was entered on November 7, 2011, at which time the land under 
the lease agreement was equitably divided by the Court between Ronnie Lampkin and Smith’s heirs.  [See, 
footnote 6]. 
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After Smith’s death, Limestone Products’ line of credit was set to expire in September of 

2006, and Ronnie Lampkin requested Smith’s heirs to continue Smith’s personal guarantee, which 

BancorpSouth required to obtain the line of credit.  [R. Vol. 7 at 915; Appellee’s (00554) R.E. at 

14].  After no decision was made by September, Ronnie Lampkin secured a 90-day extension, 

giving Smith’s heirs until December 8, 2006 to determine if they would continue the personal 

guarantee.  [R. Vol. 7 at 915; Appellee’s (00554) R.E. at 14].  Ultimately, Smith’s heirs failed to 

agree to the personal guarantee before the extended deadline and the line of credit was not renewed.  

[R. Vol. 7 at 915; Appellee’s (00554) R.E. at 14].  Shortly thereafter, Ronnie Lampkin started a 

new, and generally unprofitable, rock business called Delta Stone.  [R. Vol. 7 at 916; Appellee’s 

(00554) R.E. at 15].  Delta Stone conducted the same business as Limestone Products, on the same 

rental property as Limestone Products occupied, and Ronnie Lampkin used Delta Stone to satisfy 

all of the outstanding obligations of Limestone Products, including satisfying the line of credit.  

[R. Vol. 7 at 916; Appellee’s (00554) R.E. at 15].  The two businesses existed simultaneously for 

a short time in 2007 until Limestone Products ceased operations.  [R. Vol. 7 at 916; Appellee’s 

(00554) R.E. at 15].  Soon after beginning Delta Stone, Ronnie Lampkin filed this declaratory 

judgment action and a separate partition action6 so that all rights and obligations between Ronnie 

Lampkin and the Smith heirs could be settled in Court.  [R. Vol. 7 at 916; Appellee’s (00554) R.E. 

at 15].      

                                                           

6We ask this Court to take Judicial Notice of the fact that the jointly owned land was partitioned by 
Chancellor Ward’s Judgment on November 7, 2011 in Lampkin v. Smith et al., Cause No. 2007-141GN, 
because Chancellor Ward specifically referred to the Partition Judgment in his Judgment on Valuation in 
this case.  [R. Vol. 7 at 916-917; Appellee’s (00554) R.E. at 15-16].  The Court’s ability to take Judicial 
Notice of the Partition Judgment is based upon Miss. R. Evid. 201 and numerous Mississippi cases.  See, 
Miss. Comm’n on Judicial Performance v. DeLaughter, 29 So.3d 750, 756 n.4 (Miss. 2010); Smith v. 
Dorsey, 599 So.2d 529, 548 (Miss. 1991); See also, Opoka v. Immigration & Naturalization Serv., 94 F.3d 
392, 394-95 (7th Cir. 1996) (“[I]t is a well-settled principle that the decision of another court or agency, 
including the decision of an administrative law judge, is a proper subject of judicial notice.”). 
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As is discussed below, this appeal is yet another attempt by the Smith Estate to retry 

exhaustively litigated fact and credibility determinations properly decided at the trial level by 

Chancellor Ward. 

IV.  SUMMARY OF THE ARGUMENT 

This appeal concerns only the proper measure of damages arising out of Ronnie Lampkin’s 

usurpation of Limestone Products’ corporate opportunities.  As Ronnie Lampkin concedes that 

$27,552.00 should be added to the amount due the Smith Estate for a lost assets total of $64,363.50, 

the real damage issue is whether Chancellor Ward’s lost profits calculation represents the “entire 

loss suffered” by Limestone Products for the usurpation.  More specifically, the real damage issue 

raised on this appeal again surrounds Chancellor Ward’s refusal to accept in full the Smith Estate’s 

lost profits calculations of damages because those calculations were based in part upon the 

unfounded claim that Ronnie Lampkin diverted hundreds of thousands of tons of rock from 

Limestone Products (referred to as “unreported” rock by the Smith Estate’s accounting expert, 

James Koerber).  Through this appeal, as in the first appeal, the Smith Estate continues to make 

the same allegation of theft of “unreported” rock made at the trial although Ronnie Lampkin and 

Brent Saunders (Ronnie Lampkin’s accounting expert) were able to account for substantially all 

of the “unreported rock” to Chancellor Ward’s satisfaction.  [R. Vol. 7 at 927; Appellee’s (00554) 

R.E. at 26].  Brent Saunders determined from an accounting standpoint, and Chancellor Ward, 

relying on Brent Saunders’ testimony and the fact testimony from the only person with personal 

knowledge (Ronnie Lampkin), determined that hundreds of thousands of tons of “unreported” rock 

had not been diverted to the financial detriment of Limestone Products. 

On remand, Chancellor Ward determined the “entire loss suffered” by Limestone Products 

as a result of the corporate opportunities usurped by Ronnie Lampkin by:  
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(1) Calculating the “entire loss suffered” by including loss of assets due to the Smith 

Estate of $36,811.50; 

(2) Calculating the “entire loss suffered” by including $18,000.00 as the Smith Estate’s 

one-half share of 36,000 tons of “unreported” rock, the approximate amount the Smith Estate’s 

expert (Koerber) testified was unreported or diverted, computed at $1.00/ton profit;  Judgment on 

Remand, p. 15; CP. at 55 and 59; 

(3) Calculating the “entire loss suffered” for the years 2007 through 2011 at 

$120,073.76 and for one half of 2012 at $24,014.75, Judgment on Remand, pp. 13-14; CP. at 53-

54 and 59; and 

(4) Analyzing and calculating the rent due to the Smith Estate as follows: 

    Given the direction of the Supreme Court to grant damages for 
the entire loss, the chancellor finds that the use by Delta Stone of the 
leasehold was for the benefit of its shareholder, and following the Knox 
Glass case, finds that the amount of Two Thousand ($2,000) dollars per 
month is due from Ronnie D. Lampkin to the Smith estate from January 
of 2007 through November of 2011, for a total of one hundred and 
eighteen thousand dollars ($118,000.00). The court holds that the entire 
rent for the month of November is due. However, there are no further 
amounts of rent due subsequent to the partition suit judgment in 
November of 2011. 

 
and awarding $118,000.00 as rental payments due.  Judgment on Remand, pp. 17-18; CP. at 57-

60. 

Chancellor Ward then determined the total amount of damages due the Smith Estate as 

follows: 

The total damages due the Smith estate for all components of 
damages are $316,900.07. There is also a setoff due to Ronnie Lampkin 
for labor adjustment of $16,000 per year or $4000 per quarter, for a total 
setoff through the year 2012 of $96,000. 
 

The total owed to the Smith estate from all damages is 
$220,900.01. 
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Judgment on Remand, pp. 19-20; CP. at 59-60. 

Unfortunately, given the time that has elapsed since the original trial on damages and 

Chancellor Ward’s Judgment on Remand, Chancellor Ward’s ruling on remand quoted above 

failed to take into account the undisputed evidence that showed that only part of the property leased 

by Limestone Products was occupied by Delta Stone, and that the remainder was occupied by 

several other Smith Estate businesses.  Therefore, the rental awarded should be adjusted as set 

forth in Ronnie Lampkin’s Cross-Appeal at pp. 41-43, infra. 

 In rendering his decision, Chancellor Ward specifically noted that he was mindful of the 

holding in Nichols v. Stacks, 485 So.2d 1034 (Miss. 1986), which is cited in Aqua-Culture v. Holly, 

677 So.2d 171 (Miss. 1996), that his calculation must be more than mere speculation or guess.  

Judgment on Remand, p. 20; CP. at 60.  And that instead, his calculation must be a matter of just 

and reasonable inference, although the result may be only approximate and that in such case, the 

wrongdoer, “Ronnie Lampkin” in this case, cannot complain.  Id. 

 Chancellor Ward did not reconsider attorneys’ fees, expert fees, or costs of litigation as an 

element of damages because that portion of the Chancellor’s prior opinion was not reversed.  

Judgment on Remand, p. 7; CP. at 47. 

 Prejudgment interest damages now claimed by the Smith Estate are not issues that can be 

considered for the first time on remand. 

V.  ARGUMENT 

Standard of Review 

Since this appeal concerns the calculation of damages performed by Chancellor Ward in 

his capacity as fact-finder, his Judgment on Remand must be upheld as he properly exercised his 

discretion in rendering a judgment consistent with reason based upon the proof presented in this 

case.   
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The assessment of damages is a finding of fact, and the appellate court 
reviews an award of damages under the clearly erroneous standard. This 
Court has stated that damage awards are only overturned when the trial 
judge has abused his discretion or in exceptional cases where such 
awards are so gross as to be contrary to right reason.  The appellate court 
must review the damages award by looking to the facts of each case.  
 

Greater Canton Ford Mercury, Inc. v. Lane, 997 So.2d 198, 206 (Miss. 2008) (internal citations 

omitted). 

 Damage awards are overturned “only in exceptional cases where such awards are so gross 

as to be contrary to ‘right reason.’  [Appellate courts] do not determine excessiveness of damage 

awards by comparing verdicts in similar cases, but rather we review each case on its own facts.”  

Johnson v. Offshore Express, Inc., 845 F.2d 1347, 1356 (5th Cir. 1988).  

Chancellor Ward provided a thorough explanation for the award in his Judgment on 

Remand specifically complying with each of the directives from the Supreme Court and explaining 

which numbers he used, where those numbers came from, and why he disagreed with the Smith 

Estate’s expert when he did. 

“The question that [this Court] must answer when reviewing [the] chancellor's damage 

award is not merely whether we would have awarded more or less damages; rather, our inquiry on 

appeal is whether there is substantial evidence to support the chancellor’s findings.”  Indus. & 

Mech. Constr. of Memphis, Inc. v. Tim Mote Plumbing, LLC, 962 So.2d 632, 636 (Miss. Ct. App. 

2007) (citing Edge v. Booneville, 83 So. 2d 801, 802 (Miss. 1955).  Appellate courts “will not 

overturn a jury's verdict unless no reasonable juror could find damages in the amount that the jury 

awarded.”  Phillips Brothers, LP v. Ray Winstead, 129 So.3d 906, 925 (Miss. 2014).  As Judge 

Maxwell stated in his concurrence in Miss. Baptist Health Sys. v. Kelly, “the task of wading through 

competing expert testimony and resolving conflicting factual evidence falls properly within the 
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jury’s [or Chancellor’s] province–not an appellate court’s” (emphasis added).  88 So.3d 769, 783 

(Miss. Ct. App. 2011).  

As affirmed by the Court of Appeals in the first appeal, Chancellor Ward, “as the fact-

finder in this case, was free to accept or reject any of the expert opinion.”  Lane v. Lampkin, 176 

So.3d 62, 69 (Miss. Ct. App. 2014) (internal citations omitted).  And Chancellor Ward “was in the 

best position to assign credibility to the conflicting expert testimony presented during the ‘battle 

of the experts,’ and he was free to accept or reject any of the expert opinions.  Id. at 70.  Finally, 

“[c]onflicting testimony in the record is to be resolved by the trier of fact” [and Chancellor Ward] 

possessed the authority and discretion to weigh the credibility of the parties’ testimony.  Id. at 72. 

Therefore, Chancellor Ward’s findings must be upheld.  In fact, recognizing that abuse of 

discretion is a very high standard, the Smith Estate attacks Chancellor Ward’s methodology as 

being flawed.  As the Court well knows, in order for a decision by a Chancellor to rise to the level 

of an abuse of discretion, the appellate court must have “a definite and firm conviction that the 

court below committed a clear error of judgment....”  Withers v. State, 907 So. 2d 342, 345 (Miss. 

2005).  In Brown v. Miss. Transp. Comm’n, this Court held that a verdict must be “so paltry as to 

evince bias, passion or prejudice” to equate to abuse of discretion necessitating a reversal.  749 

So.2d 948, 962 (Miss. 1999)(finding trial court did not abuse its discretion with its verdict because 

the verdict was within the numbers submitted by the opposing experts).  Similarly, Black’s Law 

Dictionary (6th ed. 1990) defines abuse of discretion as a ruling “clearly against logic and effect of 

such facts as are presented in support of the application or against the reasonable and probable 

deductions to be drawn from the facts disclosed upon the hearing.”  There simply was no abuse of 

discretion by Chancellor Ward below.  

The proof in the case at bar shows that it was not the methodology, but instead the numbers 

that the Chancellor used in calculating the “entire loss suffered” about which the Smith Estate 
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complains.  As will be shown below, Chancellor Ward’s Judgment on Remand does not evidence 

bias or prejudice and also falls within the numbers submitted by the opposing experts. 

ISSUE NO. 1: Lampkin agrees that the $55,104.00 was incorrectly deducted from 
the asset valuation.  

 
 Lampkin agrees that one half, or $27,552.00, should be added back to the amount due the 

Smith Estate for a lost assets total of $64,363.50. 

ISSUE NO. 2: Chancellor Ward properly assessed lost profits damages incurred by 
Limestone Products by relying on the testimony of experts as appropriate, undisputed 
fact testimony, and approved damage calculation methodologies.  
 
Given that the Smith Estate only provided Chancellor Ward with “speculative” proof of 

lost profits through its expert (Koerber), that Chancellor Ward found that much of Koerber’s lost 

profits testimony was not credible, and that Chancellor Ward did not accept Lampkin’s expert’s 

(Brent Saunders) lost income calculations because of the many improper charges recorded in the 

Delta Stone financial records, Chancellor Ward was left to exercise his best judgment in utilizing 

approved methodologies which he employed in calculating the “entire loss suffered.”  Therefore, 

even if either Chancellor Ward’s methodology or calculations were wrong, if the resulting 

damages awarded under the proof were reasonable, then the Judgment on Remand cannot be 

rejected and replaced by Koerber’s calculations that were rejected. 

If, on the other hand, the damages awarded were not reasonable as to the methodology used 

or the quantification of damages, then the case should again be remanded for further action with 

direction to Chancellor Ward.   

In any event, Chancellor Ward’s “entire loss suffered” calculations cannot be validly 

attacked by the Smith Estate because the methodology used accords with Mississippi law on lost 

profits and AICPA’s Practice Aid 06-4, Calculating Lost Profits (2006 ed.), cited by the Smith 

Estate at p. 12 of its Brief. AICPA’s Practice Aid 06-4 provides in pertinent part: 
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CHAPTER 1: INTRODUCTION 
 

. . . 
 

Scope of This Practice Aid 
 
2. ...As each engagement is unique, these principles and guidelines must 
be evaluated and adapted to the facts and circumstances that affect the 
engagement. 
CHAPTER 2: OVERVIEW OF THE LOST PROFIT ANALYSIS 

 
3. ...In order to prove damages the plaintiff must show that: 
 

. . . 
 

 The amount of the loss can be estimated with reasonable certainty. 
 

. . . 
 

CHAPTER 8: LEGAL PRINCIPLES OF PROVING DAMAGES 
 

. . . 
 

Certainty  
 
52. Damages for lost profits are recoverable only if the plaintiff can 
prove that the damages related to lost profits are reasonable and that 
they have been calculated using reliable factors without undue 
speculation. 
 

. . . 
 
CHAPTER 10: CALCULATING LOST REVENUES 
 
60. The first element in the determination of lost profits is the 
calculation of lost revenues. 
61....The normal methods of calculating lost revenues include: 
 
 The “Before and After” method 
 The “Yardstick” (or “Benchmark”) method 

 
. . . 

 
The “Before and After” Method 
 
64. This method compares the plaintiff’s performance before the event 
or action causing lost profits to the plaintiff’s performance after that 
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event or action. The underlying theory is that, “but for” the defendant’s 
action, the plaintiff would have experienced the same level of revenues 
and profits after the event or action as the plaintiff did before that event 
or action. 

 
65. The plaintiff’s prior experience, which can be determined from the 
plaintiff’s historical accounting records, is generally subject to dispute 
less than other components of the calculation. In addition, the plaintiff’s 
experience subsequent to the defendant’s acts can be determined, at 
least up through a date near to the date at which the calculation is made, 
from the plaintiff’s historical accounting records. 

 
66. The practitioner, however, should consider other factors that could 
have affected the plaintiff’s level of revenues and demonstrate how 
those factors have been taken into consideration. 
 
The “Yardstick” (or “Benchmark”) Method 

 
67. This method utilizes a “yardstick” that is used to estimate what the 
revenues and profits of the affected business would have been. 
Examples of possible yardsticks that might be employed in the 
calculation include the following: 
 

. . . 
 
 The actual experience of a similar business unaffected by the 

defendant’s [Delta Stone] actions  
 

. . . 
 
68. When using this method, the practitioner will need to demonstrate 
that the plaintiff’s operations are sufficiently comparable to the 
“yardstick” used. This could require that the yardstick company [Delta 
Stone] be in the same geographic area and/or operates under similar 
conditions.  

 
69. In addition, as with the “before and after” method, the practitioner 
may need to consider other factors that could have caused the plaintiff’s 
performance to differ from the yardstick selected and show how those 
factors have been taken into consideration. 
 

. . . 
 

Do the Calculated Lost Revenues Make Sense? 
 

75. ...It is important to consider the reasonableness of the computed lost 
revenues. 
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. . . 
 

77. After establishing the amount of lost revenues, the practitioner 
will need to calculate the costs associated with the generation of those 
revenues. 
 

. . . 
 
Analysis of the Plaintiff’s Cost Structure 
 
80. In order to determine the amount of avoided costs, the 
practitioner needs to understand the plaintiff’s cost structure. 
 

. . . 
 
CHAPTER 11: COST ESTIMATION 

 
Do the Calculated Avoided Costs Make Sense? 

 
94. As with the calculation of the lost revenues, the practitioner will 
need to consider the results of the calculation of avoided costs to 
evaluate whether the results appear reasonable. 
 

[Supp. R. Vol. 7 at 935-954, Ex. J; Appellee’s (00941) R.E. at 14-73]. 

As clearly reflected by the content of Chancellor Ward’s Judgment on Remand, discussed 

in detail below, Chancellor Ward calculated “entire loss suffered”, per the above AICPA Guidance 

relied upon by the Smith Estate. 

More specifically, Chancellor Ward’s lost profits calculations included the required 

components of revenues and costs outlined in AICPA’s Practice Aid 06-4, [Supp. R. Vol. 7 at 935-

954, Ex. J; Appellee’s (00941) R.E. at 14-73], which Chancellor Ward determined as follows:  

1. Revenue – computed using actual Delta Stone data in Koerber’s Forensic Analysis 

[Supp. R. Vol. 2 at 200-282, Ex. E (Defendants’ Trial Ex. 7), App. E, Sch. 9, 12, 14, 16] per 

AICPA’s Practice Aid 06-4, ¶¶60-76, which was reasonable because it uses actual gross sales of 

the alter ego company (Delta Stone); 
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2. Cost of Goods Sold – computed on historical data from Koerber’s Financial 

Analysis [Supp. R. Vol. 1 at 66-67, Ex. D (Defendants’ Trial Ex. 6)] per AICPA’s Practice Aid 

06-4, ¶¶77-94, verified by comparison with 2007 and 2008 and giving the Smith Estate the benefit 

of the doubt by using 90% vs. 90.3% and 91.1% computed for 2007 and 2008, which was 

reasonable because there were so many extraneous expenses in the financial records of Delta Stone 

that they could not be used; and 

3. Overhead – computed overhead for 2003-2007 using Koerber’s Financial Analysis 

calculations [Supp. R. Vol. 1 at 77, Ex. D (Defendants’ Trial Ex. 6)] [Judgment on Remand, p. 13; 

CP. at 53] per AICPA’s Practice Aid 06-4, ¶¶77-94.   

Contrary to the Smith Estate’s argument at p. 11 of its Brief, “actual” sales figures from 

Delta Stone (the “Yardstick Method”) and average “actual” operating expenses and financial 

analysis data from Limestone Products (the “Before and After Method”) were properly used and 

were consistent with the application of those two (2) methods per AICPA’s Practice Aid 06-4 

[Supp. R. Vol. 7 at 935-954, Ex. J; Appellee’s (00941) R.E. at 14-73]. 

In using the above sources for his calculation of lost profits: 

1. Chancellor Ward adapted the AICPA principles and guidelines to the facts and 

circumstances that affected the calculation of lost profits per AICPA’s Practice Aid 06-4, ¶2; 

2. Chancellor Ward estimated the loss using the most reasonable basis available given 

the information provided by the parties per AICPA’s Practice Aid 06-4, ¶3; 

3. Chancellor Ward specifically found that Koerber did not prove that the lost profits 

damages Koerber calculated were reasonable or calculated using reliable factors without undue 

speculation per AICPA’s Practice Aid 06-4, ¶52; 
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4. Chancellor Ward applied a combination of the “Before and After” and “Yardstick” 

methods as appropriate because of the inadequate proof provided by the Smith Estate per AICPA’s 

Practice Aid 06-4, ¶¶61-69; and 

5. Chancellor Ward found that the computed costs avoided by Koerber were not 

reasonable, being way too low, per AICPA’s Practice Aid 06-4, ¶75. 

A review of Chancellor Ward’s findings at pp. 5-15 of his Judgment on Remand [CP. at 

45-55], makes it clear that he followed the Supreme Court’s directive in calculating the “entire 

loss suffered” and that in doing so: 

(1) Chancellor Ward rejected Koerber’s lost profits calculations because: 

(a) Koerber failed to consider shrinkage.  Judgment on Remand, p. 12; CP. at 

52; 

(b) “It [was] not supported by any single year of actual earnings, even the year 

after Hurricane Katrina” in August of 2005, which would not be expected 

to continue and is not supported by the actual numbers from Delta Stone.  

Judgment on Remand, pp. 5, 11; CP. at 45, 51; 

(c) Koerber’s damage calculation was “ten times greater than the average net 

income for the company as agreed by both experts.”  Judgment on Remand, 

p. 5; CP. at 45; 

(d) “The actual sales and expense numbers of the alter ego corporation [Delta 

Stone] also do not support this great leap of profits.”  Judgment on Remand, 

p. 5; CP. at 45; 

(e) The Smith Estate’s failure to use the 2004 year to compute averages “for 

calculation of damages by plaintiff skews the results to a higher number and 
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does not reflect the actual history of the company.”  Judgment on Remand, 

pp. 10-11; CP. at 50-51;  

(f) Koerber’s use of 16 months of income with twelve months of expenses for 

the 2006 year also hampers the establishment of reliable averages for 

calculation of damages.  Judgment on Remand, pp. 10-11; CP. at 50-51; and 

(g) “These issues of credibility of witnesses and reliability of evidence are 

detailed in the original judgment and are not changed by reversal and 

remand.  Judgment on Remand, pp. 10-11; CP. at 50. 

The above deficiencies in the Smith Estate’s proof create the ultimate problem for the 

Smith Estate’s argument on this appeal that the Estate cannot overcome, i.e., Chancellor Ward 

found that Koerber did not determine lost profits “to a degree of reasonable certainty.” 

Given this “battle of the experts” case, Chancellor Ward, acting as fact finder, was well 

within his discretion to allow damage calculation testimony by two accounting experts, who were 

both dutifully qualified, accepted, and cross-examined and then to use portions of those opinions 

and the financial data provided by those experts in their reports to reach his Judgment on Remand. 

 (2) Therefore, not accepting in full the calculations used by either expert, and given the 

Supreme Court’s dissatisfaction with the Chancellor’s: 

(a) calculation of “historical net book value [, calling it] as misleading because 

it did not account for a rock price increase after Lampkin’s breach and 

because it was, without explanation, based only on the years 2008 through 

2012”, Lampkin, 175 So.3d 1222 at p. 1229; 

(b) failure to calculate “entire loss suffered” by Limestone Products, id. at p. 

1230; and 
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(c) failure to consider whether the Smith Estate was entitled to rent for 2007 

onward, id. at p. 1231; 

Chancellor Ward, acting as trial judge and well within his discretion, made his own lost profits 

calculation based upon the Supreme Court’s instructions. See, Campbell v. Calhoun Health Servs. 

(In re Estate of Sykes), 66 So.3d 129, 135 (Miss. 2011); Wooldridge v. Wooldridge, 856 So.2d 

446, 454 (Miss. Ct. App. 2003); Foradori v. Harris, 523 F.3d 477, 516 (5th Cir. Miss. 2008); J & 

B Entm’t v. City of Jackson, 720 F.Supp.2d 757, 766 (S.D. Miss. 2010). 

More specifically, Chancellor Ward employed a lost profits analysis that calculated “the 

entire loss suffered by the corporation” after concluding: 

 (a) “…the only place to look for these totals is the gross sales for each year.” 

Judgment on Remand, p. 9; CP. at 49; 

(b) The Court then had to “find a way to approximate the actual expenses.” Id.; 

(c) “The actual sales data for Delta Stone is the basis for the assertion [by the 

Smith Estate] that the price and volume of rock changed after Mr. Lampkin 

started Delta Stone.”  Id.; 

(d) “[T]he evidence on the Delta Stone corporation indicated a loss, even after 

adjustments and reduction for improper expenses.”  Id.; 

(e) The Holly case was of little guidance because there was no reason here, like 

in Holly, to “create projected profits…under the original business model” 

because Delta Stone operated as the alter ego of Limestone Products.  Id.; 

(f) “After deducting the expenses that are obviously personal in nature and 

adding back certain expenses that should have been paid out like the rent – 

there is a reasonable basis for a damage assessment.”  Id. at 10, 50; 
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(g) Since the Supreme Court held that use of historical profits of margin 

assessments are not valid, “then the Court should use the actual expenses 

after deducting from those that are clearly not attributable to corporate 

operations.”  Id.; and 

(h) “However,…this analysis results in a loss.”  Id. at 9, 49. 

 (3) Given the above and given that: 

(a) “The greater issue is that there are real numbers for expenses as well.  The 

real numbers for Delta Stone reflect that the expenses increased at at least a 

proportionate rate with the suggested increased profit margin.  This is clear 

from the evidence presented by both parties.”  Judgment on Remand, p. 11; 

CP. at 51; 

(b) Chancellor Ward accepted the average of costs of goods sold set forth by 

Mr. Koerber of 89.15 percent.  Id. at 12 and 52; 

(c) Chancellor Ward assessed a shrinkage factor of .85 of one percent, noting 

that the average cost of goods sold combined with the shrinkage factor was 

ninety percent and that the use of 90 percent is lower than costs of goods 

sold averages for 2007 and 2008 of 90.3% and 91.1%, even without adding 

any amount in for shrinkage, but this number was a reasonable figure based 

on the trends demonstrated by the corporate data.  Id.;  

(d) Chancellor Ward found that the average operating expenses figure should 

be calculated using Koerber’s figures as found at Appendix A, Schedule 2, 

and beginning with the year 2003, as Koerber did, but including 2004 and 

the entirety of 2007 and using a five year average instead of a three year 

average.  Again, Chancellor Ward noted that this calculation totals 
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$1,405,277.00, which divided by 5 years gives an average operating 

expense per year of $281,055.40, and that while this number is somewhat 

lower than the actual numbers of Delta Stone, it uses both the lower and 

higher years as found by Mr. Koerber.  Id. at 13, 53; 

(e) Chancellor Ward then found that five years of damages beginning in 2007 

and ending in 2012 was enough since Mr. Smith died in 2006; and reiterated 

his finding from his original judgment that damages should end at a 

reasonable time, stating: 

To begin, the Supreme Court references the beginning of 
the damage period as 2007.  Therefore, analysis of 
unreported or diverted rock prior to that year will not be 
considered.  In any event, this court does not find that 
either Lampkin or Smith operated Limestone Products to 
either shareholder’s detriment in the period before J. O. 
Smith’s death in August of 2006.  The damage issues in 
this case arise out of the creation of a new corporation, 
Delta Stone, wholly owned by Ronnie Lampkin, and 
operating the same business as Limestone Products, with 
the same products and the same customer base. . . . 

 
Judgment on Remand, p. 14; CP. at 54; 

(f) The following table establishes the damages calculated by Chancellor Ward 

for four of the five years (2007-2011): 

YEAR GROSS SALES  GROSS PROFIT   AVG. OPERATING EXP  NET PROFIT 

2007 4,040,975 App. E sch. 9 404,097.50  -281,055.40 = $123,042.10 

2008 3,340,577 App. E sch. 12 334,057.70  -281,055.40 = $ 53,002.30 

2009 3,616,547 App. E sch. 14 361,654.70  -281,055.40 = $ 80,599.30 

2010 2,546,965 App. E sch. 16 254,969.50  -281,055.40 =($26,085.90) 

2011 2,906,452.25 Saunders Ex. A 290,645.22  -281,055.40 = $   9589.82 

(g) To calculate damages for 2012, Chancellor Ward took the average of the 

net profits above, or $48,029.50.   
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Chancellor Ward then calculated that total lost profits equal $240,147.52 of which one half 

is due the Smith estate.  Judgment on Remand, pp. 13-14; CP. at 53-54. 

Given the above analysis by Chancellor Ward, it becomes clear that the Smith Estate’s 

reference at p. 15 of its Brief to the Chancellor’s “lack of understanding” and the Chancellor’s 

“flawed” methodology (p. 12) is nothing more than an attempt to hide the fact that Chancellor 

Ward rejected the Smith Estate’s lost profits calculation because of the lack of credible proof 

offered by the Smith Estate at trial.  

Again, as stated in the Chancellor’s Judgment on Valuation, Chancellor Ward did not 

accept either expert’s lost profits calculation.  Chancellor Ward did not adopt Brent Saunders’ lost 

profits calculation due to the additional start up costs in Delta Stone and because “[t]he extent of 

the additional liability is certainly questionable and hard to pinpoint.”  [R. Vol. 7 at 929; Appellee’s 

(00554) R.E. at 28].  Likewise, Chancellor Ward did not adopt Koerber’s lost profits calculation 

because Chancellor Ward found as a matter of fact that the “unreported rock” inputs in Koerber’s 

calculation were erroneous and tainted Koerber’s entire lost profits’ figure.  [R. Vol. 7 at 927: 

Appellee’s (00554) R.E. at 26].  Instead, Chancellor Ward made a “reasonable calculation based 

on a weighing of the evidence presented by both parties.”  Foradori v. Harris, 523 F.3d 477, 516 

(5th Cir. Miss. 2008) (upholding trial judge’s calculation, which differed from that of the parties).  

The Mississippi Court of Appeals has approved the same procedure.  In Wooldridge v. Wooldridge, 

the Chancellor used the testimony provided by the parties as “a guide or reference from which to 

elicit his findings” and the Court of Appeals held that “we recognize that, sitting as a trier of fact, 

he can give what weight he deems appropriate to the testimony of witnesses, including that of an 

expert.”  856 So. 2d 446, 454 (Miss. Ct. App. 2003).   

Unquestionably, the “weight” to be given to a witness’s testimony is a determination to be 

made by the trier of fact.  Campbell v. Calhoun Health Servs. (In re Estate of Sykes), 66 So.3d 129, 
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135 (Miss. 2011) (citing Hill v. Mills, 26 So.3d 322, 330 (Miss. 2010)).  Chancellor Ward was in 

the best position to determine the admissibility and credibility of each properly admitted expert’s 

opinions and the proper utilization of the documentary evidence submitted by them. 

 There was no abuse of discretion given the evidence (or lack of evidence) provided by the 

Smith Estate.  Any shortcoming in the Chancellor’s accounting methodology or calculations are 

again clearly the responsibility of the Smith Estate, and does not entitle the Smith Estate to another 

bite at the apple. 

 Chancellor Ward used what he believed to be the most reliable evidence, which as the fact-

finder, he had the right to do.  The Smith Estate then complains that profitability would be different 

if Chancellor Ward had used Koerber’s calculations and assumptions, but that is Chancellor 

Ward’s call subject to the abuse of discretion standard.  Estate v. Sykes, ex rel. Campbell v. 

Calhoun Health Servs., 66 So.3d 129, 135 (Miss. 2011); Lane v. Lampkin, 176 So.3d 62, 69 (Miss. 

Ct. App. 2014). 

ISSUE NO. 3: Chancellor Ward did not err in awarding damages of $1/ton on the 
36,000 tons of “unreported” rock. 
 
The Smith Estate next attacks Chancellor Ward’s refusal to accept the Smith Estate’s lost 

profits calculation of damages based upon the unfounded claim that Ronnie Lampkin diverted 

thousands of tons of rock from Limestone Products. 

Chancellor Ward found that the use of the term unreported or diverted rock “is confusing 

and possibly misleading in the case” (Judgment on Remand, p. 14; CP. at 54) because he found as 

a matter of fact that all but 36,000 tons of the 808,023 tons claimed by Koerber to have been 

“unreported”, “missing” or “diverted” had been adequately accounted for by Ronnie Lampkin and 

his accounting expert, Brent Saunders. 
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Specifically, Chancellor Ward found that “[t]he analysis of the invoices from the third party 

suppliers as compared to the records of Delta Stone account for all but 36,000 tons of product.”  

Judgment on Remand, p. 8; CP. at 48. 

A. Relying on Koerber’s testimony, Chancellor Ward found that only 36,000 tons 
of rock were “unreported”, “diverted” or “missing.” 

 
Again, the real issue on lost profits is not the methodology used, but whether Chancellor 

Ward should have included the 808,023 tons of “unreported” rock calculated by Koerber or the 

36,000 tons that Chancellor Ward concluded was the only “unreported” rock based upon the 

records of Limestone Products and Delta Stone and the testimony of Ronnie Lampkin, Brent 

Saunders and Jim Koerber.   

Specifically, Koerber opined that Ronnie Lampkin stole 808,023 tons of rock from 

Limestone Products between 2003 (3 years before J.O. Smith died) and the date of trial and that 

Ronnie Lampkin should pay Limestone Products over $1,000,000 for his alleged theft.  [R. Vol. 7 

at 919-920; Appellee’s (00554) R.E. at 18-19].  Koerber pointed to invoices of rock purchased 

with no corresponding record of receipt by Limestone Products as the basis for his assumption.  

[R. Vol. 8 at 126].  With no proof, Koerber assumed Ronnie Lampkin stole the “unreported rock” 

so Koerber added back the amounts for the sale of the “unreported rock” as lost profits.  [R. Vol. 

7 at 919; Appellee’s (00554) R.E. at 18].  However, Koerber’s assumption was refuted by 

undisputed fact testimony.  Ronnie Lampkin, as the only fact witness, and Brent Saunders, as the 

accounting expert, gave credible testimony as to where the “unreported” rock actually went, and 

why it was not reported in Limestone Products’ sales records, and Chancellor Ward, as the fact 

finder, determined this testimony to be credible.   [R. Vol. 7 at 927; Appellee’s (00554) R.E. at 
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26].  In addition, Ronnie Lampkin, as the one with the most knowledge of Limestone Products and 

Delta Stone, provided the best available evidence.7  There were no facts to the contrary.   

 The location of 272,041.00 tons of the alleged 343,888.25 tons of “unreported” rock for 

the period of 2003 through 2008 was identified in detail by Brent Saunders in his Expert Report, 

at Saunders’ Findings and Opinions p. 7, in which Saunders found that: 

Of the remaining 71,847.25 tons of alleged unrecorded purchases, 
31,915 of these tons were noted, on the Tower invoice, as being 
delivered to Natchez instead of Vicksburg.  Per Lampkin, there 
purchases weren’t related to Limestone or Delta. This only leaves 
39,932.25 (11.6%) of the alleged unreported tons purchased by Tower 
that we could not verify as being paid by Limestone or Delta, or 
delivered to the Natchez location. 

 
Of the 39,932.25 unverified tons, 27,682.25 were from 2003 purchases, 
explained by Lampkin as being related to the same job as those tons 
verified, in the preceding paragraph, as being delivered to Natchez.  The 
remaining 12,250 tons were from 2007 purchases billed directly to 
Lampkin Construction. 

 
[R. Vol. 1 at 29, Plaintiff’s Ex. 59].   

As to the 2009-2010 “unreported” tons, Ronnie Lampkin and Brent Saunders established 

that the “unreported” rock calculated by Koerber was only unreported in Limestone Products’ 

books and records because Limestone Products was out of business, and that those same 

“unreported” tons were reported in the books and records of Delta Stone [see also, Koerber 

testimony, Judgment on Remand, p. 16; CP. at 56].   

As to the Koerber “unreported” tons for 2010 through trial, those tons were nothing more 

than Koerber’s mathematical calculation based on 2007-2010 tonnage totals divided by the number 

of days (2007-2010) to arrive at a tons per day number and then multiplying that daily number by 

                                                           

7 Parker Tractor and Implement Co., Inc. v. Edward Johnson, 819 So. 2d 1234, 1239 (Miss. 2002) 
(“[Defendant] Johnson is an expert in his own right.  He is a 44 year-old man who has spent most of his 
childhood and his adult life farming.  He was the one in charge of running his business, and he would have 
first-hand knowledge of profits and losses.”).  Similarly, Ronnie Lampkin is an expert in his own right. 
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479 days (2010 through the date of trial) for a total “unreported” tons of 158,820 for that period.  

Koerber’s Forensic Analysis, Ex. E (Defendants’ Trial Ex. 7), App. D, Schedule 2 [Supp. R. Vol. 

2 at 200-282]. 

Accepting Brent Saunders’ above summary and his testimony, and that of Ronnie 

Lampkin, Chancellor Ward stated in his Judgment on Valuation: 

. . . Additionally, Lampkin provided testimony concerning the 
inadvertent billing issues and the direct shipping of rock to locations 
other than Vicksburg.  The Court does not find merit in the argument of 
the Estate and its expert as it relates to “unreported rock”.  The business 
was a closely held business where rock was delivered to different 
locations and was billed on occasion to Lampkin himself.  Saunders and 
Lampkin were able to readily account for the alleged unreported rock.  
Therefore, the Court will not take into consideration any purported 
“unreported product”.  The Court does not find that this constitutes “lost 
profits” of the businesses.  

 
Judgment on Valuation, p. 13 [R. Vol. 7 at 927; Appellee’s (00554) R.E. at 26].8 

There is no possibility of abuse here where Chancellor Ward stated in his original decision:  

The Court does not agree with Koerber’s findings on the unreported 
rock.  Lampkin and Saunders both provided testimony which accounted 
for the whereabouts of the alleged unreported rock.  Saunders stated in 
his report that upon a review of the QuickBook records, “of the same 
rock invoices Koerber examined”, Saunders was able to determine the 
whereabouts of 80% of the rock.  Of the remaining approximate 71,000 
tons, these amounts were either delivered to another location other than 
Vicksburg or were billed to Lampkin personally. . . 

 
Judgment on Valuation, p. 13 [R. Vol. 7 at 927; Appellee’s (00554) R.E. at 26].  Chancellor Ward 

further reiterated that his opinion had not changed in preparing his Judgment on Remand.  As 

quoted at p. 21 above, and as Chancellor Ward stated in his Judgment on Remand: 

These issues of credibility of witnesses and reliability of evidence are 
detailed in the original judgment and are not changed by reversal and 
remand. 

                                                           

8 As to the period before 2007, the Chancellor found, as admitted by the Smith Estate, that there was no 
detrimental conduct by Ronnie Lampkin prior to J.O. Smith’s death in August of 2006 and that no rock was 
diverted prior to 2007 as claimed by the Smith Estate.  (2016-CA-00941 at CP. at 54). 
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Judgment on Remand, pp. 10-11; CP. at 50-51. 

Simply stated, the importance of having been at trial, as was Chancellor Ward, cannot be 

overemphasized in considering the Smith Estate’s latest appeal: 

  ¶39 In his findings of fact, the chancellor discussed the parties’ 
conflicting testimony regarding the allegations of unreported rock.  The 
chancellor then dismissed the Executors’ allegations, stating that 
“Lampkin and Saunders both provided testimony which accounted for 
the whereabouts of the alleged unreported rock.” As our caselaw 
recognizes, “[c]onflicting testimony in the record is to be resolved by 
the trier of fact.” Scott Addison Constr. Inc. v. Lauderdale Cnty, Sch. 
Sys., 789 So.2d 771,773 (¶8)(Miss.2001). The Chancellor, as a fact-
finder in the court below, possessed the authority and discretion to 
weigh the credibility of the parties’ testimony. Univ. Med. Ctr. v. 
Martin, 994 So.2d 740, 746-47 (¶25)(Miss.2008). 

 
  ¶40 As reflected in his judgment, the chancellor clearly resolved this 

factual dispute regarding the allegations of unreported rock in 
Lampkin’s favor. 

 
Lane v. Lampkin, 176 So.3d 62, 72 (Miss. Ct. App. 2014). 
 
 In fact, Chancellor Ward’s finding that only 36,000 tons of rock were “unreported” rock 

was based upon Koerber’s testimony.  As Chancellor Ward pointed out, Koerber testified that he 

could account for all but 35,000 to 36,000 tons not reported from 2007 forward when he looked at 

Delta Stone’s financial records: 

Q. So aren’t these rock purchases being reported in Delta Stone’s 
accounting system? 

  A. You’re talking about 2007 forward. 
  Q. Yes sir. 

A. I found most of it had been. However, when I reconciled to the Tower 
and Luhr invoices, I found that it was between 35,000 and 36,000 tons 
were not reported through Delta Stone that were documented by Tower 
and Luhr. 
Q. Do you have any explanation as to why they were not reported in 
Delta Stone’s books? 
A. If you look at the history, they may have been reported through 
Lampkin Construction. 

  Q. Okay. 
  A. He had done that in the past. 
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Trial transcript pages 125-126. Testimony of Mr. James “Jim” Koerber, 
Expert for J.O. Smith estate on direct examination by Mr. Barnes. 

 
Judgment on Remand, p. 16; CP. at 56 (emphasis added). 

 Chancellor Ward went on to state in his Judgment on Remand: 

Mr. Koerber was of the opinion that it was likely that these amounts 
were shipped and paid for directly through Lampkin Construction. Mr. 
Sanders, the expert for Mr. Lampkin, further testified that any 
unaccounted for tons were attributable to a job in Natchez. The record 
supports the argument that this rock was not part of the Limestone 
Products business, and that in fact, there were certain jobs throughout 
the years that Mr. Smith and Mr. Lampkin operated together that certain 
loads of rock were not accounted for in the Limestone Products 
corporation. Nevertheless, being mindful of the Supreme Court dictate 
to analyze the rock sales and account for the entirety of the loss, this 
Court finds that the amount of 36,000 tons should have been paid at the 
rate of one dollar per ton over cost and added to the lost profits. 
Therefore the amount of Thirty-Six thousand ($36,000) dollars will be 
added to the gross profits number to be divided between the two 
shareholders, with half of this amount due to the Smith Estate. 

 
Judgment on Remand, p. 15; CP. at 55 (emphasis added). 

 The Smith Estate, as the plaintiff, “carries the burden of proving the amount of any 

damages with reasonable certainty.”  Adams v. U.S. Homecrafters, Inc., 744 So.2d 736, 740 (Miss. 

1999).  That means the Smith Estate must “provide substantial proof of damages that [it] suffered 

so the jury could have a reasonable basis to assess his loss.”  Phillips Brothers, LP, 129 So.3d 906, 

925 (Miss. 2014) (reversed and remanded for new trial on issues regarding any breach of fiduciary 

duty related to fish inventory because expert’s calculations relied on by Court were speculative 

and artificially inflated) (internal citations omitted).   

Because the testimony by the Smith Estate’s expert was speculative, the Smith Estate failed 

to carry its burden to establish damages and Chancellor Ward was correct in declining to rely on 

such speculative testimony. 
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Even if this Court disagreed with Chancellor Ward’s finding, which it should not because 

there is no evidence to the contrary, the finding clearly does not appear “so paltry as to evince bias, 

passion or prejudice” to equate to abuse of discretion necessitating a reversal as noted by Judge 

Carlton.  Brown, 749 So.2d at 962; Johnson, 967 So.2d at 23.  Chancellor Ward acted well within 

his discretion to weigh the testimony of all witnesses and the credibility of each.  Here, Chancellor 

Ward relied on the undisputed fact testimony rather than upon speculative expert testimony refuted 

by the uncontradicted fact testimony.  

Therefore, there is simply no error of fact or law to warrant a reversal on appeal. 

Again, when it is a question of weight between experts, it is titled a “battle of the experts” 

and a Chancellor is free to accept or reject either of the expert opinions.  Campbell, 66 So.3d at 

135.  “It is well-settled law that when conflicting expert testimony is presented, the winner in a 

battle of the experts is to be decided by a jury [or by the Chancellor in the absence of a jury].”  

Hathaway v. Lewis, 114 So. 3d 783, 787 (Miss. Ct. App. 2013) (citation omitted).  “[T]he court 

must review the methodologies presented to determine if either of them, neither of them, or a 

combination of both best supports a measure of damages…”  J&B Entertainment, 720 F.Supp. at 

766; see also, Garner v. Santoro, 865 F.2d 629, 644 (5th Cir. 1989) (stating that in a “battle of the 

experts” [the trier of fact] “must be allowed to make credibility determinations and weigh the 

conflicting evidence in order to decide the likely truth of a matter not initially resolvable by 

common knowledge or lay reasoning.”) (internal citations omitted).   

B. Chancellor Ward correctly applied $1/ton profit to the 36,000 “unreported” 
tons in his lost profits calculation.   

 
The issue here is not the enforceability of an agreement, it is the proper calculation of 

“entire loss suffered” because of the opportunity usurped.  The opportunity usurped in this case 

included the sale of rock to Ronnie Lampkin or Lampkin Construction at $1.00 per ton profit (1/2 
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would be for the Smith Estate).  Usurpation is a tort claim, not a breach of contract claim.  

Therefore, the profit usurped on any “unreported” rock taken by Lampkin was limited to the $1/ton 

agreed to between Ronnie Lampkin and J.O. Smith for Limestone Products sales to Ronnie 

Lampkin and Lampkin Construction. 

Restated, Delta Stone was the alter ego of Limestone Products and the opportunity usurped 

for all “Lampkin” rock was the opportunity to receive a $1/ton profit. 

As stated at the Smith Estate’s Brief at p. 17, the proper measure of damages is “the gross 

amount that would have been received pursuant to the business that was interrupted by 

[Lampkin’s] wrongful act,” which the Smith Estate also admits is the basis for the plaintiff’s 

entitlement “under Mississippi law”.  Lampkin agrees and “the gross amount that would have been 

received” by Limestone Products included a $1/ton profit, nothing more can be added. 

The Smith Estate’s argument that the $1/ton should be $1.70/ton is without merit because 

the lost profits calculation only has to be reasonable and $1/ton profit is reasonable here where the 

$1.70/ton figure the Smith Estate relies upon is only based upon a sample from two years.  Smith 

Estate Brief at p. 19. 

ISSUE NO. 4: Chancellor Ward properly declined to award lost rental damages to 
the Smith Estate for the period of November, 2011 through June, 2012.  
 
As stated in footnote 6 above, we ask this Court to take Judicial Notice of the fact that the 

jointly owned land, which is the subject of the rent payment dispute, was partitioned by Chancellor 

Ward’s Judgment on November 7, 2011 in Lampkin v. Smith et al., Cause No. 2007-141GN, as 

referenced in Chancellor Ward’s Judgment on Valuation. [R. Vol 7 at 916-917; Appellee’s (00554) 

R.E. at 15-16].  
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The Partition Suit judgment was entered on November 7, 2011, at which time the Smith 

Estate lost any ownership interest in the property leased by Limestone Products (and later used by 

Delta Stone).   

Therefore, the Smith Estate’s contention that unpaid rent should be extended from 

November 2011 to the end of June, 2012 because that is when the set off due Ronnie Lampkin for 

labor adjustment ended is not well taken. The damage period for alleged lost rental does not have 

to be, and is not, the same period as the Ronnie Lampkin set off for labor adjustment [Judgment 

on Remand, pp. 18-19; CP. at 58-59] for labor provided through July 2012, since the rent due 

Limestone Products ceased in November 2011 when the 17.38 acres [R. Trial Exhibits, Vol. 2, 

Plaintiff’s Ex. 56; Appellee’s (00554) R.E. at 33] was partitioned and Ronnie Lampkin took sole 

title to the Delta Stone property (6.82 acres) and the Smith Estate took sole title to the remainder 

(10.56 acres).  Simply stated, the fact that Lampkin continued to provide labor to Delta Stone from 

November 2011 through 2012 is irrelevant to the rent issue.  

A. Interest. 

On page 21 of the Smith Estate’s Brief, the Estate launches a claim for prejudgment 

interest.   

This claim must fail because the Smith Estate’s claim was not liquidated prior to judgment.  

In fact, the amount of damages awarded is still contested by the Smith Estate in this appeal.  

Mississippi law is clear that “prejudgment interest may be allowed in cases where the amount due 

is liquidated when the claim is originally made or where the denial of a claim is frivolous or in bad 

faith.  No award of prejudgment interest may rationally be made where the principal amount has 

not been fixed prior to judgment.”  Warwick v. Matheny, 603 So.2d 330, 342 (Miss. 1992) 

(overruled on other grounds by Business Communications, Inc. v. Banks, 90 So.3d 1221 (Miss. 

2012)).   



 

35 

In Warwick, the Mississippi Supreme Court affirmed the trial court’s decision refusing an 

award of prejudgment interest because the damages were not liquidated.  More specifically, the 

Warwick Court found that Plaintiff’s claim of breach of contract for Defendants failing to buy the 

agreed upon shares of a company owned by Plaintiff was not liquidated and therefore not subject 

to prejudgment interest because there were “several contested issues regarding the measure of 

damages, including the value of the stock at the time of the breach” and “reasonable minds could 

have differed as to the amount [Plaintiff] was entitled to as a result of [Defendants’] breach.”  Id.     

Since the amount the Smith Estate is entitled to is still contested by the Smith Estate, the 

Smith Estate’s claim for prejudgment interest must fail because the amount due has still not been 

liquidated.  

B. Attorneys’ Fees. 

At p. 22 of its Brief, the Smith Estate claims attorneys’ fees under the lease agreement.  

The claim for attorneys’ fees under the Lease Agreement was not an issue on remand and, 

therefore, cannot be revisited at this juncture as discussed in more detail under Issue No. 5 below.  

Also, this claim for attorneys’ fees is not supported by any proof as to the reasonableness of the 

attorneys’ fees claimed. 

ISSUE NO. 5: Chancellor Ward properly declined to award the Smith Estate 
attorneys’ fees, expert fees, and expenses.  
 
Attorneys’ fees and expert fees on the Smith Estate’s usurpation claim are also not properly 

before the Court on remand, are not recoverable under the facts, and have not been shown to be 

reasonable. 

First, as stated previously, on remand a chancellor’s review is limited to those issues 

mandated by the appellate court.  Larson v. Larson, 192 So.3d 1137, 1140 (Miss. Ct. App. 2016); 

(Lewis v. Pagel, 172 So.3d 162, 174 (Miss. Ct. App. 2015)) (Lane v. Lampkin, 175 So.3d 1222, 
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1227 (Miss. 2015)), the Mississippi Supreme Court did not reverse Chancellor Ward’s denial of 

the Smith Estate’s claim for attorneys’ fees and expert fees of the Estate’s usurpation claim.  As 

Chancellor Ward stated in his Judgment on Remand: 

…The remand did not include the need to provide attorneys’ fees and 
costs of litigation as an element of damages, as this portion of the 
Chancellor’s opinion was not reversed. 
 

Judgment on Remand, p. 7; CP. at 47. 

The Supreme Court’s decision not to grant certiorari to the attorney’s fees, expert-witness 

fees, and punitive damages issues precludes the chancellor from reconsidering his ruling on 

remand.  If an “issue was raised on appeal then it has been previously litigated and therefore is 

barred from consideration [on remand] in the present proceedings.”  Larson, 192 So. 3d at 1140 

(quoting Pruett v. Thigpen, 444 So.2d 819, 823 (Miss. 1984)).  In Larson, the Court held that the 

chancellor was barred from reconsidering his valuation of the marital home because the only issues 

on remand were the allocation of the equity and an analysis of the alimony award.  Similarly, in 

Lewis v. Pagel, the Mississippi Court of Appeals held that “[b]ecause the classification of the 

Richland Road proceeds was outside the scope of the Court of Appeals’ instructions on remand, 

the chancellor properly did not consider the issue.”  172 So.3d at 174.  The Court held that the 

Chancellor’s holding on the Richland Road proceeds was the “law of the case.”  Id.   

As a result of the Supreme Court not granting certiorari on the attorney’s fees, expert-

witness fees, and punitive damages issue and therefore not remanding that issue to the Chancellor, 

the Chancellor’s original finding that attorney’s fees, expert-witness fees, and punitive damages 

were not recoverable in this action (a finding that was upheld by the Mississippi Court of Appeals 

at Lane v. Lampkin, 176 So.3d 62, 73-75 (Miss. Ct. App. 2014)), became the law of the case and 

the Chancellor properly did not reconsider the issue on remand.   
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Second, the Smith Estate claims, again for the first time on this appeal, that attorneys’ fees 

should be calculated as a part of the “entire loss suffered”, but this argument was never made until 

the filing of the Estate’s Supplemental Brief in Support of Petition for Certiorari, pp. 6-10, which 

is too late.  Attorneys’ fees were only claimed as punitive damage elements on the original appeal.9  

Third, attorneys’ fees and expert fees are not warranted by the facts in this case.  On the 

proof adduced in the trial court revealed, Ronnie Lampkin’s conduct was clearly not willful, 

wanton or reckless given that: (1) Lampkin initiated this suit by filing a Declaratory Judgment 

action requesting a judicial determination that he could open Delta Stone without breaching any 

fiduciary duties to Limestone Products; and (2) knowing Limestone Products could not continue 

without the guarantee from the Smith’s heirs, Ronnie Lampkin sought a way to pay off Limestone 

Product’s debts by opening Delta Stone10; and (3) Lampkin made good on every one of Limestone 

Products’ debt while operating Delta Stone.  [R. Vol. 7 at 916; Appellee’s (00554) R.E. at 15].  

There is no doubt that Lampkin and the Smith heirs would not have done business together after 

Smith died.   

 In support of its quest for attorney’s fees, the Smith Estate again cites to Aqua-Culture 

Techs. v. Holly, 677 So. 2d 171 (Miss. 1996).  However, Aqua-Culture holds that attorney’s fees 

are collectible in cases in which punitive damages are warranted, notwithstanding whether punitive 

damages are awarded.  Id.  In our case, the fact-finder found that punitive damages are not 

warranted.  Neither Aqua-Culture nor any other case Lampkin is aware of provides a basis to 

                                                           

9 Attorneys’ fees were only claimed as punitive damage elements on the original appeal, until Appellants’ 
Supplemental Brief Upon Grant of Petition for a Writ of Certiorari, pp. 6-10, first mentioned any claim for 
attorneys’ fees under the Lease agreement.  See, Appellants’ Brief in No. 2013-CA-554, pp. 1, 57-66; 
Appellants’ Reply Brief in No. 2013-CA-554, pp. 3, 22-25; Appellants’ Petition for Rehearing in No. 2013-
CA-554, pp. 2, 21-25; Appellants’ Petition for a Writ of Certiorari, pp. 7-9. 
 
10 Simultaneous with the filing of this declaratory action, Lampkin also filed a partition suit so that the 
Court could also determine how to split the land between Lampkin and the Smith heirs.  [See, footnote 6]. 
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request this Court to overrule the Chancellor and award attorney’s fees when the Chancellor 

considered all testimony and found Lampkin’s conduct to be merely negligent.   

This Court has repeatedly acknowledged that “[w]hether to award attorneys’ fees rests 

entirely within the discretion of the trial court.”  United States Fid. & Guar. Co. v. Melson, 809 

So. 2d 647, 662 (Miss. 2002).  Further, “[u]nless the Chancellor is manifestly wrong, his decision 

regarding attorneys’ fees will not be disturbed on appeal.”  Id. (quoting Zeman v. Stanford, 789 

So. 2d 798, 806 (Miss. 2001)).  If the Court overturns Chancellor Ward’s decision under these 

facts, then this Court would open itself up to a review of all cases in which a party has a request 

for attorneys’ fees denied.   

In making its attorneys’ fees argument on this appeal, the Smith Estate still fails to cite to 

a single case in which an appellate court awarded attorneys’ fees after the trial court determined 

that the conduct did not warrant such.  The current facts certainly do not warrant this Court to do 

so for the first time.   

Finally, there is no proof in the record of the reasonableness of the attorneys’ fees or expert 

fees claimed. 

ISSUE NO. 6:  Chancellor Ward did not err in determining the damage period. 

Per the direction of the Supreme Court, Chancellor Ward reconsidered and corrected any 

deficiencies in determining the “damage period” in his Judgment on Remand.  Specifically, he 

added lost profits in 2007 and explained why he stopped in 2012.   

On remand, Chancellor Ward stated: 

The court finds that five years of damages [2007-2012] is enough where 
Mr. Smith died in 2006, but the amount of damages for 2012 would be 
the average of the above, or $48,029.50, of which the Smith estate 
would be entitled to one half.  The court reiterates the finding of its 
original judgment that damages should end at a reasonable time. 
 

Judgment on Remand, p. 14; CP. at 54.   
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In his earlier Judgment on Valuation, Chancellor Ward had stated: 

. . . In the above case law, the Supreme Court found that damages should 
accrue for a ‘reasonable’ period of time after the death of an officer or 
director.  Smith died in August 2006.  There is no question, from the 
testimony of the parties, of the inability of the parties to get along, and 
therefore, the Estate and Lampkin would not have continued to do 
business together for a prolonged period of time.  If the Court were to 
carry its business assessment forward to the year 2012, based on the 
financial records of both companies, the Court would merely be placing 
a net loss in the hands of the corporation.  A corporation is responsible 
for not only the profits of a business, but also the liabilities. . . . 
 

Judgment on Valuation, p. 14; R. Vol. 7 at 928.   

As a result of those findings, Chancellor Ward continued to decline to award lost profits 

damages prior to 2007.  As acknowledged by the Smith Estate’s Brief at p. 23: 

The trial court, in its Judgment on Remand, acknowledged this and 
opted to include 2007.  [2016-CA-00941 R. at 54]. However, the trial 
court continued, “this court does not find that either Lampkin or Smith 
operated Limestone Products to either shareholder’s detriment in the 
period before J.O. Smith’s death in August of 2006. 
 

As stated previously, Chancellor Ward properly declined to find that 134,946 tons of rock 

claimed in Koerber’s lost profits calculation had been diverted from 2003 through 2006.  

Therefore, it was imminently reasonable for Chancellor Ward to use the period 2007 (the 

beginning of Delta Stone, Limestone Products’ alter ego) through the first day of trial in 2012, 

which was the last day used by the Smith Estate to calculate its alleged lost profits, as the 

reasonable period, recognizing that Lampkin and the Smith heirs would not have continued on 

together.  

ISSUE NO. 7: Chancellor Ward’s award of damages and the amounts awarded are 
correct (except for the additional $27,552.00 for lost assets and the deduction due 
Lampkin on the erroneous lost rental claim) and the other amounts claimed by the 
Smith Estate are not recoverable for the reasons stated previously. 
 
For all of the reasons cited above and in the Cross-Appeal set forth below, the Smith Estate 

is not entitled to the additional damages it claims at p. 24 of its Brief. 
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VI. CONCLUSION 

Chancellor Ward calculated the “entire loss suffered” in the most reasonable way possible 

given the proof offered by the parties’ expert witnesses.  The Smith Estate is not entitled to any 

alteration of the Chancellor’s damage award due to the failure of the Smith Estate to carry its 

burden of proof for the additional damages the Smith Estate claims, except for an increase of 

$27,552.00 on the lost assets, and Ronnie Lampkin is entitled to a deduction on the rental award 

to the Smith Estate of $71,980.00 (as discussed under the Cross-Appeal below), for a net decrease 

in the award to the Smith Estate of $44,428.00. 

Therefore, the award to the smith Estate should be corrected to $176,000.00. 

 

 

 

 

 

 

[See next page for Cross-Appeal] 
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VII. STATEMENT OF ISSUE ON CROSS-APPEAL 

The Chancellor mistakenly included the entire Limestone leasehold parcel (17.38 acres) in 

calculating the rental damages due the Smith Estate when the undisputed proof showed that Delta 

Stone only occupied 6.82 acres or 39% of the leased property, while the Smith businesses occupied 

10.56 acres or 61%. 

VIII. STATEMENT OF ASSIGNMENT 

This case should be retained by the Supreme Court since this is the second appeal by the 

Smith Estate in this case, the first appeal resulting in a reversal and remand only after the Court of 

Appeals had ruled in favor of Ronnie Lampkin at the panel level and on petition for rehearing. 

IX. STATEMENT OF THE CASE 

See, “VII. Statement of Issue on Cross-Appeal”, above. 

X. SUMMARY OF ARGUMENT ON CROSS-APPEAL 

See, “VII. Statement of Issue on Cross-Appeal”, above. 

XI. ARGUMENT ON CROSS-APPEAL 

 Standard of Review 

The standard on the cross-appeal issue is abuse of discretion, the same standard of review 

on the direct appeal as set forth at pp. 12 through 15 above. 

THE ISSUE: Chancellor Ward miscalculated the rental damages to the Smith Estate. 
 

As the Supreme Court stated: 

…However, the chancellor failed to take into account that Lampkin’s 
new company, Delta Stone, had been operating on the property subject 
to Limestone’s lease without having paid any rent…. 
 

Lane v. Lampkin, 175 So.3d 1222, at 1231. 
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But Delta Stone occupied only a portion of the Limestone Products leased premises.  

Therefore, Ronnie Lampkin should be liable for rental for only the portion of the property occupied 

by Delta Stone. 

Just as Limestone Products had done through 2006, Delta Stone used only 39% of the 

property.  [R. Trial Exhibits Vol. 2, Plaintiff’s Ex. 56; Appellee’s (00554) R.E. at 33].  The 

remaining 61% of the land owned by Ronnie Lampkin and J.O. Smith was used by J.O. Smith, 

and then by the Smith Estate for the Smiths’ various businesses.  [R. Trial Exhibits Vol. 2, 

Plaintiff’s Ex. 56; Appellee’s (00554) R.E. at 33; CP. at 106-118]. 

Ex. P-56 reveals that the property described in the lease signed by Limestone Products 

totals 17.38 acres with a monthly rental of $4,000.00 with the portion occupied by Limestone 

Products and later Delta Stone of only 6.82 acres (39%) and the remainder of 10.56 acres (61%) 

occupied by the Smith businesses.  [See testimony of Ronnie Lampkin, CP. at 108-112]. 

 Accordingly, Ronnie Lampkin asserted a claim in this declaratory action against the Smith 

Estate for rent for the Smith Estate’s use of 61% of the property in which Ronnie Lampkin owned 

a 50% interest.   

 Despite Ronnie Lampkin’s claim, and the undisputed testimony at trial to support that 

claim [C.P. at pp. 1, 95-97, 106-118], Chancellor Ward mistakenly included the entire leasehold 

parcel (17.38 acres) in calculating the rental award in favor of the Smith Estate instead of awarding 

rental damages against Delta Stone only for the 6.82 acres or 39% of the portion of the leasehold 

actually occupied by Delta Stone.  

 Therefore, the “entire rental loss suffered” by Limestone Products by the usurpation of 

Ronnie Lampkin by the operation of Delta Stone was 39% of $2,000.00 (1/2 of rental per month 

for the entire parcel due the Smith Estate under the lease), which totals $780/month ($2,000.00 x 
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39% = $780), which from January 2007 through November 2011 totals $46,020.00 ($780.00 x 59 

months).  

 Stated another way, since the Smith Estate did not pay any rent for its 61% portion of the 

leased property utilized by the Smith Estate entities, Ronnie Lampkin is entitled to an offset against 

the Smith Estate’s half of the rental for the portion utilized by the Smith Estate at no cost from 

2007 through November 2011, which would make Ronnie Lampkin liable for $46,020.00, not 

$118,000.00 calculated by the Trial Court.  Judgment on Remand, pp. 16-18; CP. at 56-58. 

XII.  CONCLUSION 

Ronnie Lampkin is entitled to a deduction in the rental award to the Smith Estate of 

$71,980.00, for a net decrease in the award to the Smith Estate of $44,428.00. 

Therefore, the amount awarded the Smith Estate should be revised to a total award to the 

Smith Estate of $176,000.00.    

Respectfully submitted, 

     RONALD D. LAMPKIN 

     By His Attorneys, 

     MOCKBEE HALL & DRAKE, P.A. 

BY  s/ David W. Mockbee    
     DAVID W. MOCKBEE, MSB# 3396 
     D. WESLEY MOCKBEE, MSB# 103627 

Mockbee Hall & Drake, P.A. 
Capital Towers, Suite 1820 
125 South Congress Street 
Jackson, MS 39201 
Telephone: (601) 353-0035 
Facsimile: (601) 353-0045 
Email: dmockbee@mhdlaw.com 

wmockbee@mhdlaw.com  
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