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IN THE SUPREME COURT OF THE ST A TE OF MISSISSIPPI 

KENDALL MARTIN APPELLANT 

VERSUS NO. 2015-KA-00772-SCT 

ST ATE OF MISSISSIPPI 

SUPPLEMENTAL BRIEF FOR THE APPELLEE 

STATEMENT OF THE CASE 

APPELLEE 

On January 25, 2017, this Court requested supplemental briefing from both parties. The 

litigants were asked to address six individual issues/questions which will be discussed and answered 

by the appellee in the pages that follows. 

FACTS IN REVIEW 

In this direct appeal from his conviction of possession of over a kilogram of marijuana, 

Kendall Martin, a non-testifying defendant, claims the trial court erred in overruling his motion to 

suppress the illegally seized contraband found inside Martin's rental car after it was stopped by 

officer Jason Johns on Interstate 20 for twice contacting or crossing the fog line. 

Specifically, Martin claims "Officer John's decision to stop Martin's vehicle was made 

without probable cause or reasonable suspicion and constituted an unreasonable seizure in violation 

of Martin' s Fourth Amendment rights." (Brief of the Appellant at un-numbered page 7) 

Martin also argues his subsequent detention was not reasonably related in scope to the 

circumstances allegedly justifying the stop. 

After the stop an "overwhelming odor of air fresheners" and "a faint odor of marijuana" led 

to the discovery and seizure of a black duffel bag contained a large amount of bricked marijuana. 
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(R. 128, 131-32) 

KENDALL MARTIN, a thirty-six (36) year old African-American male and prior convicted 

felon (C.P. at 1-2, I 01; R. 55, 218-19), prosecutes a criminal appeal from his conviction of marijuana 

possession in an amount greater than a kilogram and his sentence as both a habitual offender and a 

second drug offender following a trial by jury conducted on March 4, 2015, in the Circuit Court of 

Rankin County, William E. Chapman, III, Circuit Judge, presiding. 

Two (2) issues have been raised by Martin on appeal to this Court one of which is identified 

as follows: The trial court erred in overruling Martin's pretrial motions to suppress the marijuana, 

and Martin's subsequent detention after the stop of his automobile was not reasonably related in 

scope to the circumstances allegedly justifying the stop in the first place. 

On November 17, 2014, four months prior to trial on March 4, 2015, Martin filed a motion 

to suppress the marijuana seized during a traffic stop of his automobile. (C.P. at 23-26) 

On February 17, 2015, Martin filed, prose, a second motion to suppress. (C.P. at 53-61) 

A suppression hearing was conducted on February 17, 2015, at which time Officer Jason 

Johns, a member of the Rankin County drug task force, testified he stopped Martin' s "2013 Chevy 

SUV" for running over ' 'the right lane fog line." (R. 26) This took place prior to the activation of 

Johns's dash cam. (R. 28) 

Johns testified that once he got to the side of Martin's motor vehicle and Martin's open 

window he" ... smelled an overwhelming odor of air fresheners coming from it, along with the odor 

of marijuana." (R. 30) 

According to Johns, " ... people that try to cover up the odor of marijuana or other illegal 

drugs use air fresheners or scent covers, so usually when you smell both together, one is following 

the other." (R. 30) 
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After running NCIC checks on Martin, Johns asked Martin for consent to search. 

Officer [Johns]: Do you mind ifl check it real quick before I let you go? 

Suspect: Hmmm? It don't matter. (Exhibit 2, page 3 of 12) 

Upon receiving implicit permission to "check it real quick" (C.P. at 43), Johns searched the 

vehicle. 

''Once I was actually inside the vehicle on the passenger side, the odor [of marijuana] was 

much stronger than it was when I was standing outside of it." (R. 32) After lifting the hatchback 

Johns followed his nose and found a duffel bag containing a large amount - around nine or ten 

pounds - of bricked marijuana. (R. 32-33) 

At the conclusion of the suppression hearing Judge Chapman stated he wanted to view the 

dash cam video and would hold his ruling in abeyance " ... until the first day of trial." (R. 42) 

On March 41
\ prior to voir dire, Judge Chapman voiced the fo llowing ruling: 

THE COURT: All right. Well, I, as I've said, reviewed the DVD and the 
items entered into evidence, and I recall the officer' s testimony. And I believe there 
was sufficient probable cause based on his testimony for the stop, and I don' t believe 
there was any unreasonable delay in relation to the search. So f or all the reasons 
argued by the State, the motion will be denied as to the first two points. And then 
it seems that while the State hasn't confessed the third point , they've redacted the 
DVD to a level that I believe is sufficient in that it takes out the [defendant ' s] 
statement about the nine pounds. (R. 49) [ emphasis supplied] 

The "reasons argued by the State" included the search and seizure law found in the following 

two cases: Martin v. State, 43 So.3d 533, 535 (19) (Ct. App. Miss. 2010) and Dies v. State, 926 

So.2d 910, 918 (1122-23) (Miss. 2006). (R. 48) 

Two (2) witnesses testified for the State of Mississippi during its case-in-chief including 

Flowood police officer and Rankin County deputy sheriff Jason Johns who testified that on March 

27, 2013, while on duty with the sheriffs department at 4:55 p.m., he observed a motor vehicle 
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driven by the defendant, the sole occupant, "r[ u]n over the fog line on the right side of the roadway." 

(R. 124) 

Relevant testimony during direct examination of Johns is quoted as follows: 

Q. [BY PROSECUTOR MS. WILLIAMS:] All ri ght. And what drew your 
attention to that vehicle? 

A. While in front of me, he ran over the fog line on the right side of the 

roadway. 

Q. All right. And, again the fog line is? 

A. The white lain [sic] that divides the lanes, and it's the white line that runs 
on the outside lane before you hit the - - the wake-up bumpers. 

Q. The shoulder? 

A. Yeah. 

Q. And did you notice what kind of vehicle was it? 

A. I think it was a 2013 Chevy SUA. 

Q. Now, what - - it's 5:00 in the evening. It 's March 2?1\ so what were the 

weather conditions that day. 

A. It was clear. 

Q. Any rain? 

A. No. 

Q. And it was - that time of year, it was daylight or dark? 

A. It was daylight. 

Q. So there were no impairments to what you could see out there? 

A. No. 

Q. All right. After you saw him go over the fog line in that vehicle, what did 

you do? 
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A. I got up beside it. Anytime I stop a vehicle and it' s lit [sic], I want to 
know who's in the vehicle. I want to know if he's wearing a seatbelt. I want to know 
how many occupants are in the vehicle for officer safety. So I pulled up beside him 
to make sure he was wearing a seatbelt, dropped in behind him, and then I stopped 

him. 

Q. And what was the reason for your stop? 

A. Careless driving. 

Q. All right. And that was going over the fog line? 

A. That's correct. 

Q. All right. And that decision was made before you pulled up to the side 
to see how many occupants and that sort of stuff. 

A. That's what brought my attention to him, yeah. 

Q. And once you got in beside him, you initiated a traffic stop? 

A. I did. 

Q. And how did - - how did you do that? 

A. I pulled in behind him and cut my blue lights on and pulled him over. 

Q. All right. Now, the blue lights, what does that - - the blue lights in your 
vehicle, does that activate something in your vehicle? 

A. Yeah. Once I turn my blue lights on, my recorder backs up 15 seconds, 
so whatever happens 15 seconds, it records back, if that makes sense. So once I cut 
my blue lights on, 15 seconds prior to me cutting them on, it' s - - everything is 

recorded. 

Q. All right. So the - - when you saw him go over the fog line, is that 

necessarily on that video? 

A. Yes. He hit it twice. The first time is not. The second time, he got real 
close to it, and I don't know if in the video can- - you can actually see him cross over 
it, but he's right on it. 

Q. Okay. So that's the second time? 

A. Correct. (R.124-27) 
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Chris Wise, a forensic scientist with the Mississippi State Crime Laboratory, testified he 

analyzed more than one kilogram of the substance in question and identified it as marijuana in an 

amount greater than a kilogram. (R. 160) The gross weight of the plant material he received was 4.5 

kilograms. (R.160) 

At the close of the State's case-in-chief the defendant was duly advised by the court of his 

right to testify at trial or to remain silent. (R. 1 70-71) 

Martin personally elected to remain silent. (R. 171) Not a single witness was presented in 

Martin's defense. (R. 181) 

There were no rebuttal witnesses. 

Following closing arguments, the jury retired to deliberate at a time not reflected by the 

record. (R. 205) At 4: 15 p.m., it returned with the following unanimous verdict: "[W]e, the jury, 

find the Defendant, Kendall Martin, guilty of possession of more than 1 kilogram of marijuana, a 

Schedule I controlled substance, with the intent to distribute." (R. 207; C.P. at 85) 

An individual poll of the jury reflected the verdict was unanimous. (R. 207-08) 

A sentence-enhancement hearing followed on April 13, 2015, at the conclusion of which 

Judge Chapman found Martin to be a habitual offender by virtue of his four (4) prior felony 

convictions and Miss. Code Ann. §99-19-81 and a subsequent drug offender by virtue of Miss. Code 

Ann. §41-29-147. (R. 215-42) 

Following a presentence investigation and report (R. 228), the trial court sentenced Martin 

as follows: 

It is therefore ordered and adjudged that the defendant, KENDALL 
MARTIN, serve a term of SIXTY (60) years in the custody of the Mississippi 
Department of Corrections, AS A SUBSEQUENT DRUG OFFENDER, pursuant to 
Section 41-29-14 7 of the Mississippi Code of 1972, in Cause Number(s) 26,050, AS 
A NON VIOLENT HABITUAL OFFENDER without early release or the possibility 

6 



of parole pursuant to Section 99-19-81 of the Mississippi Code of 1972 . (C.P. at 
102-03) 

Following the substitution of counsel (C.P. at 104), Martin filed a motion, and later an 

amended motion, for judgment notwithstanding the verdict or, in the alternative, for a new trial. 

(C.P. at 94-97, 106-09) The original motion was filed on March 13, 2015 (C.P. at 94), while the 

amended motion was filed on May 8, 2015. (C.P. at 106) 

Both motions were denied by orders of the court signed on November 9, 2015 . (R. 125-26) 

A second Notice of Appeal had been filed by lawyer Coker on May 8, 2015. (C.P. at 98, 111) 

QUESTIONS PRESENTED FOR SUPPLEMENTAL BRIEFING 

The six (6) questions presented for supplemental briefing are quoted, verbatim, as follows: 

1. Is it a crime under Mississippi law for a motorist traveling upon the 
public street, roads, or highways of this state to permit all or part of his/her 
vehicle to touch and/or cross a "fog line" on or near the pavement's edge 
without evidence that the vehicle or any part of it left the roadway? More 
specifically, is the misdemeanor of careless driving, pursuant to Section 63-3-
1213 of the Mississippi Code of 1972, committed when a motorist permits one 
or more of his/her vehicle's tires to touch and/or cross such a fog line while the 
vehicle is in motion without evidence that the vehicle or any part of it left the 
roadway? 

2. What, if any, statute, rule, or regulation of the State of Mississippi 
defines and/or requires or authorizes the placement of fog lines on the state's 
public streets, roads, or highways? 

3. What statute, if any, designates a fog line as the limit of the roadway 
on which it is permissible to drive? 

4. Should a majority of this Court decide that Kendall Martin's having 
briefly crossed an 1-20 fog line without actually leaving the roadway, and 
thereafter driving "real close" to the fog line, as described in the testimony of 
Deputy Sheriff Jason Johns, did not constitute a crime, what lawful 
justification, if any, did Deputy Johns have for the traffic stop in this case? 

5. Is the careless driving statute, Mississippi Code Section 63-[3]-1213, 
unconstitutionally vague when applied to Kendall Martin's operation of the 
vehicle he was driving at the time of, and immediately prior to, his arrest in this 
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case? 

6. Was Deputy Johns's traffic stop of Kendall Martin's vehicle 
pretextual? More specifically, Deputy Johns testified, "I'm assigned to Rankin 
County on the drug task force and that's all I do." He further testified "I've 
been doing drug interdiction work pretty much my entire career." He explained 
drug interdiction thusly: "We enforce traffic violation laws, and as a result of 
that, we try to appehend criminals during that process." Given this testimony, 
and the fact that Martin was not charged with the offense of careless driving, 
why should this Court not conclude that Johns' s "traffic stop" of Martin was 
anything other than a means to the end oflooking for illegal drugs in Martin's 
vehicle and, therefore, pretextual? 

ARGUMENT: THE SIX ISSUES 

Question #1. 

Is it a crime under Mississippi law for a motorist traveling upon the public street, roads, 
or highways of this state to permit all or part of his/her vehicle to touch and/or cross a "fog line" 
on or near the pavement's edge without evidence that the vehicle or any part of it left the 
roadway? More specifically, is the misdemeanor of careless driving, pursuant to Section 63-3-
1213 of the Mississippi Code of 1972, committed when a motorist permits one or more of his/her 
vehicle's tires to touch and/or cross such a fog line while the vehicle is in motion without 
evidence that the vehicle or any part of it left the roadway? 

Response. 

Yes. 

It is a misdemeanor traffic violation. Not by its plain language. Only as authoritatively 

construed- perhaps implicitly - by a Mississippi appellate court. Driving on or over the fog line is a 

traffic violation and qualifies as careless driving. 

The initial stop was legally justified by the fog line violation which, under the present state of 

the law in Mississippi, gave rise to reasonable suspicion, if not probable cause, that Martin was driving 

carelessly. 

Discussion. 

First things first. What is a "fog line?" The best definition we can formulate is as follows: The 
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"fog line," known also as an edge line, is a traffic control device described as the solid white line on 

the right-hand side of a road or highway, separating the end of the lane for travel from the shoulder of 

the road or highway. Riche v. Dir. of Revenue, 987 S.W.2d 331 , 333 (Mo. 1999) (en bane); State 

v. Kempa, 235 S.W.3d 54, 58, n.2 (Mo.App.S.D. 2007). The "fog line" is a boundary marking the 

beginning of a trafficked portion of a street or highway. 

Next, what does the applicable statute say? 

Miss. Code Ann. §63-3-1213 reads, in its entirety, as follows: 

Any person who drives any vehicle in a careless or imprudent manner, without 
due regard for the width, grade, curves, comer, traffic and use of the streets and 
highways and all other attendant circumstances is guilty of careless driving. Careless 
driving shall be considered a lesser offense than reckless driving. 

Every person convicted of careless driving shall be punished by a fine of not 
less than Five Dollars ($5.00) nor more than Fifty Dollars ($50.00). 

The State takes the position that the case of Shelton v. State, 45 So.3d 1203, 1205-06 (113) 

(Ct. App. Miss. 2010), provides ample and persuasive authority and legal precedent for our position 

that if, while a motor vehicle is in motion on an interstate highway, the wheel of that vehicle bumps, 

contacts, or goes on or over the white longitudinal line marking the edge of an interstate highway -

often referred to as the "fog line" - the driver has failed to have due regard for the width and use of 

the street or highway and has committed the traffic offense of careless, as opposed to reckless, driving. 

The State relies upon the following language found in Shelton, supra, which, we respectfully 

submit, sets - at least for the time being - the precedent in the state of Mississippi for the question 

presented. 

Deputy Sanders stopped Calvin and Reginald after they drove past him on I-55. 
According to Deputy Sanders, the driver of the rental car, Calvin, crossed over the right 
fog line and then over-compensated left and crossed the lines that divided two lanes. 
Deputy Sanders testified that Calvin drove over the fog line and the lane-divider lines 
twice. A law enforcement officer may stop a vehicle when there is probable cause to 
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believe that a traffic violation has occurred. Walker v State, 962 So.2d 39, 42 (~6) 
(Miss. Ct. App. 2006) ( citing Whren [v. United States] 51 7 U.S. at 810, 116 S. Ct. 
1769). "A law enforcement officer has the authority to stop a motorist if the officer has 
probable cause to believe that the person is committing a traffic offense." Burnett v. 

State, 876 So.2d 409,411 (~6) (Miss. Ct. App. 2003) (citing Whren, 517 U.S. at 810, 
116 S.Ct. 1769). "Any person who drives any vehicle in a careless or imprudent 
manner, without due regard for the width, grade, curves, comer, traffic and use of the 
streets and highways and all other attendant circumstances is guilty of careless 
driving." Miss. Code Ann.§ 63-3-1213(Rev. 2004). Moreover, "failure to have 
regard for the width and use of the street by swerving off the side of the road or 
crossing the marker lines constitutes probable cause for a traffic stop." 
Henderson v. State, 878 So.2d 246,248 (18) (Miss. Ct. App. 2004). Accordingly, 
Deputy Sanders had the authority to stop the Sheltons. 

See also Dominick v. State, 108 So.3d 452 (Ct. App. Miss. 2012) [Careless driving and DUI 

convictions affirmed where police officer testified, inter alia, that Dominick's car "bumped" or 

"simply rode" the fog line prior to changing lanes.]; Martin v. State, 43 So.3d 533 (Ct. App. Miss. 

20 I 0) [Officer had probable cause to execute a traffic stop for careless driving where the officer 

testified the defendant was "bumping" the fog line of a county highway.] ; Tran v. State, 963 So.2d 

1 (Ct. App. Miss. 2006) [Crossing the fog line constituted a reasonable basis for a traffic stop.]; Doolie 

v. State, 856 So.2d 669 (Ct. App. Miss. 2003) [Conviction for felony DUI affirmed where DUI officer 

initiating the stop" ... observed [defendant's] vehicle in front of him cross the fog line three times."] 

Cf Nolan v. State, 182 So.3d 484 (Ct. App. Miss. 2016) [Tailgating and DUI convictions affirmed 

where Nolan's vehicle caught officer's attention because it was traveling too closely to the vehicle in 

front and then swerved into the right fog line.]; Blake v. State, 825 So.2d 707 (Ct. App. Miss. 2002) 

(Conviction for DUI affirmed where defendant observed driving erratically and weaving and swerving 

from the center line to the fog line of the road.] See also United States v. Pulliam, 265 F.3d 736, 739 

(81h Cir. 2001 ), where the court, in determining whether or not under Arkansas law the traffic stop was 

justified by twice drifting onto the fog line in two miles, wrote: "It is well-established that a traffic 
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violation, however minor, creates probable cause to stop the driver of a vehicle." [emphasis ours]; 

United States v. Ozbirn, 189 F.3d 1194, 1198 (101
h Cir. 1999). 

Driving on or over the fog line, a traffic control device which regulates, warns, and guides 

traffic, is a disregard for the width and use of the street or highway. Under our statute it constitutes 

careless driving, a minor traffic offense justifying a stop of a motor vehicle. 

Under the doctrine of stare decisis, when a principle or point of law has been settled by 

decision, it forms precedent which is not afterwards to be departed from. 

But while it should ordinarily be strictly adhered to, there will be occasions when departure is 

necessary for the purpose of either changing or defending certain principles of existing law as, e.g., 

when public policy demands it. 

Question #2. 

What, if any, statute, rule, or regulation of the State of Mississippi defines and/or 
requires or authorizes the placement of fog lines on the state's public streets, roads, or 
highways? 

Response. 

Federally recognized standards adopted by the Mississippi Transportation Commission (MTC). 

Discussion. 

The 2009 Edition of the Manual on Uniform Traffic Control Devices (MUTCD) for Streets and 

Highways for a Uniform System of Traffic Control Devices within the State of Mississippi was 

adopted by a Resolution unanimously approved by the MTC on March 9, 2010. See appellee' s exhibit 

A, attached. 

A prior decision of this Court styled Jones v. Panola County, 725 So.2d 774 (Miss. 1998), 

quoting from Fritz v. Howard Township, 570 N.W.2d 240, 243 (S.D. 1997), explained the role and 

purpose of the MUTCD as follows: 
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The MUTCD is a national publication promulgated by the Federal Highway 
Administration and is the "national standard for all traffic control devices installed on 
any street, highway, or bicycle trail open to public travel." The States may draft their 
own manual, so long as it is in "substantial conformance" with the national MUTCD 

In finding that the trial judge committed error in excluding evidence of the MUTCD, this 

Court, cited to Miss. Code Ann. §63-3-305 which reads as follows: 

Local authorities in their respective jurisdictions shall place and maintain such 
traffic control devices upon highways under their jurisdict ion as they may deem 
necessary to indicate and to carry out the provisions of this chapter or provisions of 
local traffic ordinances or to regulate, warn, or guide traffic. All such traffic-control 
devices hereafter erected shall conform to the state manual and specifications. 

Local authorities in exercising those functions referred to in the preceding 
paragraph shall be subject to the direction and control of the state highway 
commission. 

Next, the Jones court articulated the following observations applicable to question #2: 

This Mississippi Code Section thus provides that traffic control devices on Mississippi 
"highways" shall conform to the "state manual and specifications." The "state manual" 
referred to in §63-5-305 is discussed in Miss. Code Ann. §63-3-301 (1996), which 
provides that: 

The commissioner of public safety shall adopt a manual and 
specifications for a uniform system of traffic-control devices consistent 
with the provisions of this chapter for use upon highways within this 
state. Such uniform system shall correlate with and so far as possible 
conform to the system then current as approved by the American 
Association of State Highway Officials. 

There is no mention in this statute of the MUTCD, but the county apparently does not 
dispute the contention of Jones' that the MUTCD is the "system ... approved by the 
American Associations of State Highway Officials." 

A search of nationwide authority involving the "MUTCD" supports Jones's 
contentions that the provisions of this manual should not have been excluded from 
evidence in the present case. Numerous courts have utilized this manual as the 
standard for determining the duty owed by a governmental entity in cases such as the 
one at bar, and, in most cases, the applicability of the provisions is not even disputed 
[ citations omitted] As noted by the Supreme Court of South Dakota in Fritz, 570 
N.W.2d at 243, 23 Code of Federal Regulations §655.603 provides that state manuals 
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regulating all public streets, including "bicycle trails'' must be m substantial 
conformance with the MUTCD. 

Miss. Code Ann. §63-3-301 requires the commissioner of public safety to" ... adopt a manual 

and specifications for a uniform system of traffic control devices consistent with the provisions of this 

chapter for use upon highways within this state." 

On February 23, 2010, Stephen B. Simpson, then Commissioner, DPS, signed a letter sent to 

Butch Brown, Executive Director of the MDT, adopting the Uniform System of Traffic Control 

Devices (2009) Edition. See appellee's exhibit B, attached. 

The letter reads, in part, as follows: 

Pursuant to the provisions of Section 63-3-301, Mississippi Code of 1972, Annotated, 
I have, this date, adopted the current Manual on Uniform Traffic Control Devices as 
approved by the Federal Highway Administrator as the national standard in accordance 
with Title 23, US Code, Sections 109( d), l l 4(a) 217, 315, and 402(a); 23 CFR 655 and 
49 CFR l.48(b)(8), l.48(b)(33) and 1.48(c)(2). 

Finally, Miss. Code Ann. §63-3-303 styled Placing and maintaining of traffic-control 

devices upon state and county highways; placement of devices upon such highways by local 

authorities, reads as follows: 

The commissioner of public safety and the state highway commission shall 
place and maintain such traffic-control devices conforming to its manual and 
specifications, upon all state and county highways as it shall deem necessary to indicate 
and to carry out the provisions of this chapter or to regulate, warn, or guide traffic. 

No local authority shall place or maintain any traffic-control device upon any 
highway under the jurisdiction of the commissioner of public safety and the state 
highway commission except by the latter's permission. 

While we have found no statute, rule, or regulation referring specifically by its name to the 

longitudinal white line that designates the right-hand edge of the roadway, it is implicit in the opinions 

and publications I have read that the solid white line described in our response to Question #3, infra, 

is the "fog line." 
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Question #3. 

What statute, if any, designates a fog line as the limit of the roadway on which it is 
permissible to drive? 

Response. 

Section 3A.05 subtitled Colors and found on page 348 of the 2009 edition of the MUTCD 

articulates the following standard. 

Standard: 

Markings shall be yellow, white, red, blue, or purple. The colors for markings 
shall conform to the standard highway colors. Black in conjunction with one of the 
colors mentioned in the first sentence of this paragraph shall be a usable color. 

When used, white markings for longitudinal lines shall delineate: 

A. The separation of traffic flows in the same direction, or 

B. The right-hand edge of the roadway. [emphasis supplied] 

When used, yellow markings for longitudinal lines shall delineate: 

* * * * * * 

Section 3A.06 subtitled "Functions. Widths, and Patterns ofLongitudinal Pavement Markings" 

articulates the following standards: 

Standard: 

The general functions of longitudinal lines shall be: 

A. A double line indicates maximum or special restrictions, 

B. A solid line discourages or prohibits crossing (depending on the specific 
application), 

C. A broken line indicates a permissive condition, and 

D. A dotted line provides guidance or warning of a downstream change in lane 
function. 
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The widths and patterns of longitudinal lines shall be as follows: 

A. Normal line - 4 to 6 inches wide. 

B. Wide line - at least twice the width of a normal line. 

C. Double line - two parallel lines separated by a discernible space. 

D. Broken line - normal line segments separated by gaps. 

E. Dotted line - noticeable shorter line segments separated by shorter gaps than 
used for a broken line. The width of a dotted line extension shall be at least the same 
as the width of the line it extends. 

Support: 

The width of the line indicates the degree of emphasis. [ emphasis supplied] 

Discussion. 

Although we have not determined the origin of the term "fog line" it appears the white 

longitudinal line delineating "[t]he right-hand edge of the roadway" described in Section 3A.05 of the 

MUTCD is the "fog line." Stated differently, a "fog line" is the solid white line on the right-hand side 

of a road, separating the end of the lane for travel from the shoulder of the road. 

Our careless driving statute, Miss.Code Ann. §63-3-1213 states that any person who drives any 

vehicle in a careless or imprudent manner, without due regard for the, inter alia, width and use of the 

streets and highways and all other attendant circumstances is guilty of careless driving. 

Driving on or over the fog line, or any other line of demarcation, is a minor violation, may be 

due to driver inattentiveness, driver fatigue, driver intoxication, or simply avoiding a pothole. 

Regardless of the cause for failing to keep a vehicle between the lines in its lane of travel, crossing the 

fog line is a traffic violation which qualifies as careless driving and justifies a stop. 

Conclusion: In Mississippi a fog line violation is sufficient grounds for a traffic stop. 
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Question #4. 

Should a majority of this Court decide that Kendall Martin's having briefly crossed an 
1-20 fog line without actually leaving the roadway, and thereafter driving "real close" to the fog 
line, as described in the testimony of Deputy Sheriff Jason Johns, did not constitute a crime, 
what lawful justification, if any, did Deputy Johns have for the traffic stop in this case? 

Response. 

Reasonable, articulable suspicion, if not probable cause, that under the present state of the law 

as expressed in the Shelton decision, Kendall Martin committed a traffic offense, viz., careless driving, 

when his motor vehicle contacted or crossed the fog line. Officer Johns' s lawful justification was his 

observation of a motor vehicle contacting or crossing the fog line on an interstate highway which, by 

virtue of Miss.Code Ann. §63-3-1213 and Shelton, gave rise to a cause of action for careless driving. 

Police officers have an extensive amount of discretion in determining careless driving violations. 

In short, a traffic stop is valid under the Fourth Amendment if the stop is based on an observed 

traffic violation or if the police officer has reasonable articulable suspicion that a traffic violation has 

occurred or is occurring. 

Driving on or over a fog line could lead a reasonable officer to believe the driver was 

inattentive or fatigued. While inattentiveness and fatigue by themselves may not rise to the level of 

careless and imprudent driving mentioned in our statute, it could justify a stop and a warning by a 

police officer. 

In the case at bar, the initial stop by Officer Johns was legally justified by the fog line violation. 

Discussion. 

Section 3A.06 of the MUTCD, 2009, describes the "function" of a solid white longitudinal 

pavement marking as follows: "A solid line discourages or prohibits crossing." 

The fog line is a traffic control device that encourages, if not requires, a driver to keep his 
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vehicle between the lines. 

A lane infraction allows a Mississippi police officer to stop a motor vehicle when the driver 

veers, even if only a bit, from his lane of travel and touches or crosses a center line or a "fog line." 

This is driving without due regard for the width of the street or highway and "all other attendant 

circumstances." A voiding the fog line is subsumed in the statutory language "all other attendant 

circumstances." 

Reasonable suspicion, if not probable cause, existed that Kendall Martin was operating his 

motor vehicle without due regard for the width and use of the highway and that twice crossing or 

contacting the fog line met the criteria for careless driving and lawfully justified the stop. 

"[T]he decision to stop an automobile is reasonable where the police have probable cause to 

believe that a traffic violation has occurred." Henderson v. State, 878 So.2d 246, 247 (i!8) (Ct. App. 

Miss. 2004) quotingWhren v. United States, 517 806, 810,116 S.Ct. 1769, 135 L.ED.2d 89 (1996). 

Thus, any observation of a traffic law violation is sufficient for a stop. 

Miss. Code Ann. §63-3-1213 reads, in its entirety, as follows: 

Any person who drives any vehicle in a careless or imprudent manner, without 
due regard for the 'vFidth, grade, curves, comer, traffic and use of the streets and 
highways and all other attendant circumstances is guilty of careless driving. Careless 
driving shall be considered a lesser offense than reckless driving. 

Every person convicted of careless driving shall be punished by a fine of not 
less than Five Dollars ($5 .00) nor more than Fifty Dollars ($50.00). [ emphasis 
supplied] 

This statute, by its plain language, encourages, if not requires, drivers to stay as nearly as 

practicable between the lines. Driving without due regard for the width and use of the street or 

highway and without due regard for other attendant circumstances such as the presence of a fog line 

is driving in a careless or imprudent manner. 
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"[F]ailure to have regard for the width and use of the street [or highway] by swerving off the 

side of the road or crossing the marker lines constitutes probable cause for a traffic stop." Henderson 

v. State, supra, at (~8). See also United States v. Alvarado, 430 F.3d 1305, 1306 (10th Cir. 2005), 

where the Court of Appeals ruled that a single incident of driving across the fog line by "about a foot" 

for "a few seconds" despite ideal driving conditions gave the police sufficient reason to stop the car. 

In the case at bar Officer Johns had reasonable articulable suspicion that Martin, by running 

over the fog line one time, i.e., a single violation, and either crossing or contacting the fog line a 

second time, had violated §63-3-1213. 

If the Shelton case was wrongly decided and no rights have been acquired under it which will 

be adversely affected, this Court may overturn the rule of law under scrutiny. Cases are legion in 

which former decisions have been overruled where, after re-examining the reason for a rule oflaw or 

purpose behind certain precedent, a different court has felt the decision of a former court was 

improvident. See e.g., Harrell v. State, 134 So.3d 266 (Miss. 2014); overruling Kolberg v. State, 

829 So.2d 29 (Miss. 2002); Derouen v. State, 994 So.2d 748, 756 (1119-20) (Miss. 2008) overruling 

Mitchell v. State, 539 So.2d 1366 (Miss. 1989), and Brooks v. State, 18 So.3d 833, 837-39 (~112-25) 

(Miss. 2009). 

Under the doctrine of stare decisis, when a principle or point of law has been settled by 

decision, it forms precedent which is not afterwards to be departed from. 

But while it should ordinarily be strictly adhered to, there will be occasions when departure is 

necessary for the purpose of either changing or defending certain principles of existing law as, e.g., 

when public policy demands it. 

Question 5. 

Is the careless driving statute, Mississippi Code Section 63-[3]-1213, unconstitutionally 
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vague when applied to Kendall Martin's operation of the vehicle he was driving at the time of, 
and immediately prior to, his arrest in this case? 

Response. 

No. 

Even under a strict construction ordinary men would not have to guess at its meaning. 

Discussion. 

This question was decided in favor of the constitutionality of the careless driving statute in 

Leuerv. City of Flowood, 744 So.2d 266 (Miss. 1999). See also Nolan v. State, supra, 82 So.3d484 

(Ct. App. Miss. 2016). 

In Leuer we find the following language controlling the posture of the question presented: 

Leuer further asserts that the careless driving statute, under which he also was 
convicted, is unconstitutionally vague. Miss. Code Ann. §63-3-1213 (1996), in 
relevant part, provides as follows: 

Any person who drives any vehicle in a careless or imprudent 
manner, without due regard for the width, grade, curves, corner, traffic 
and use of the streets and highways and all other attendant 
circumstances is guilty of careless driving. Careless driving shall be 
considered a lesser offense than reckless driving. 

* * * * * * 

[Leuer] contends that the phrase "careless or imprudent manner" 
is vague and subjective and provides no objective criteria by which an 
individual is put on notice of what conduct the statute proscribes. This 
Court generally looks to the "plain meaning" of a statute. Jones v. 
Mississippi Employment Sec. Comm 'n, 648 So.2d 1138,1142 (Miss. 
1995). "Popular words in statutes must be accepted in their popular 
sense and we must attempt to glean from the statutes the legislative 
intent." Chandler v. City of Jackson Civil Serv. Comm 'n, 687 So.2d 
142, 144 (Miss. 1997) ( citing Mississippi Power Co. v. Jones, 3 69 
So.2d 13 81, 1388 (Miss. 1979); Dennis v. Travelers Ins. Co., 234 So.2d 
624, 626 (Miss. 1970)). Looking at the "plain meaning" of the 
language to which Leuer objects, the statute echoes the familiar tort law 
standard, requiring that drivers on Mississippi roads exercise the same 
standard of care as a prudent person would in the same circumstances. 
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Those few jurisdictions which have considered the constitutionality of 
language used in careless driving statutes have found that words 
communicating negligence or the absence thereof are not 
unconstitutionally vague. See, e.g., State v. Merithew, 220 Neb. 530, 
371 N.W.2d 110, 112 (1985) ('"carelessly or without due caution' are 
synonymous with 'negligently or without due care' "); State v. Hagge, 
211 N.W.2d 395,397 (N.D. 1973)(statute requiring those traveling on 
highways to drive "in a careful and prudent manner" not 
unconstitutionally vague). 

When our careless driving statute is coupled with the rules of 
the road, Miss.Code Ann. §63-3-1 et. seq., (1996 & Supp. 1998), there 
is specificity sufficient to withstand constitut ional scrutiny. We, 
therefore, find no merit to appellant's contention that the careless 
driving statute is unconstitutional. [ emphasis ours] 

See also United States v. Escalante, 239 F.3d 678 (51
h Cir. 2001), where the Fifth Circuit Court of 

Appeals reached the same conclusion. Although the language of the statute was found to be broad, 

ordinary people could understand its meaning and §63-3-1213 was not unconstitutionally vague. 

The statute appears to use the words "careless" or "imprudent" synonymously. 

Webster defines "imprudent" as not prudent, lacking discretion. 

"Prudent" is synonymous with "wise." 

Thus, to drive in a "careless" and "imprudent" manner means to drive "unwisely." 

It follows that failure to maintain lane control by crossing or contacting the longitudinal white 

line marking the right-hand edge of an interstate highway in the manner observed by Officer Johns -

an act that the MUTCD discourages or prohibits - provided probable cause to believe that a traffic 

violation had occurred, and the stop was legal regardless of the subjective intent or motive of Officer 

Johns. 

In Nolan, supra, Nolan assailed the constitutional integrity of Mississippi's tailgating statute, 

Section 63-3-619(1 ), which prohibits tailgating. It reads as follows: 

The driver of a motor vehicle shall not follow another vehicle more closely than 
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is reasonable and prudent, having due regard for the speed of such vehicles and the 
traffic upon and the condition of the highway. [ emphasis ours] 

Officer Ainsworth testified he conducted a traffic stop of Nolan because Nolan was tailgating 

the vehicle in front of him. Answorth's attention was drawn toward Nolan's motor vehicle because 

it was "following an unknown motorist at an unsafe distance." According to Ainsworth, "I just 

remember it being an unsafe distance ... [,] [ w]ithin a car length. He was pretty close." 

Officer Ainsworth's "pretty close" testimony is not unlike the testimony of Officer Johns that 

Martin was driving "real close" to the fog line. 

Nolan argued the trial court erred in upholding the traffic stop and finding him guilty of 

tailgating because Mississippi' s tailgating statute is unconstitutionally vague. 

After discussing the void for vagueness doctrine with a great detail of thought and 

introspection, including reliance upon the Supreme Court's decision in Leuer v. City of Flowood, 

supra, the Court of Appeals opined: 

We cannot find that section 63-3-619(1) is impermissibly vague or fails to give 
a driver notice of the prohibited conduct. The statute, coupled with the rules of the 
road, is sufficiently definite such that an ordinary person can understand the prohibited 
conduct and that law enforcement can avoid arbitrary enforcement. We find the statute 
sufficiently specific to pass constitutional scrutiny. This issue is without merit. 
[emphasis ours] 

As stated twice previously, under the doctrine of stare decisis , when a principle or point oflaw 

has been settled by decision, it forms precedent which is not afterwards to be departed from. But while 

it should ordinarily be strictly adhered to, there will be occasions when departure is necessary for the 

purpose of either changing or defending certain principles of existing law as, e.g., when public policy 

demands it. 

Question 6. 

Was Deputy Johns's traffic stop of Kendall Martin's vehicle pretextual? More 
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specifically, Deputy Johns testified, "I'm assigned to Rankin County on the drug task force and 
that's all I do." He further testified ''I've been doing drug interdiction work pretty much my 
entire career." He explained drug interdiction thusly: "We enforce traffic violation laws, and 
as a result of that, we try to appehend criminals during that process." Given this testimony, and 
the fact that Martin was not charged with the offense of careless driving, why should this Court 
not conclude that Johns's "traffic stop" of Martin was anything other than a means to the end 
of looking for illegal drugs in Martin's vehicle and, therefore, pretextual? 

Response. 

Was the traffic stop pretextual? 

More likely than not. 

Discussion. 

A stop is "pretextual" when officers use a valid reason for a traffic stop to carry out some other 

investigatory purpose for which there is no legal justification. See United States v. Guzman, 864 

F.2d 1512, 1515 (101h Cir. 1995) ["A pretexual stop occurs when the police use a legal justification to 

make the stop in order to search a person or place ... ] overruled on other grounds by United States 

v. Botero-Ospira, 71 F Jd 783 (101
h Cir. 1995). 

But, if an officer has reason to believe that a driver has violated a traffic regulation, the officer 

may lawfully stop the vehicle, even if his real desire, as a drug interdiction officer, is to investigate for 

drug trafficking. 

Stated differently, where probable cause exists, the subjective intent of the officer, i.e ., his 

ulterior motive, does not come into play. The Fourth Amendment's concern with "reasonableness" 

allows certain actions to be taken by a police officer in certain circumstances, "whatever the subjective 

intent." 

As long as an officer has a legally sufficient reason to stop a car, his ulterior motives in a given 

case are viewed as irrelevant for purposes of the Fourth Amendment. See Whren v. United States, 

supra, 517 U.S. 806, 135 L.Ed.2d 89, 116 S.Ct. 1769 (1996) [The decision to stop an automobile is 
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reasonable where the police have probable cause to believe that a traffic violation has occurred.] 

In United States v. Escalante, 239 F.3d 678, 680-81 (5th Cir. 2001), the Court of Appeals held 

that although a traffic stop for careless driving may be pretextual, the stop does not violate the Fourth 

Amendment where the officer has probable cause. 

Appellee respectfully submits this is the situation that exists here. 

CONCLUSION 

Officer Johns had at least articulable and reasonable suspicion that Martin was violating the 

careless driving law by crossing or contacting the fog line. A simple traffic transgression can provide 

an officer with reasonable grounds for a stop, regardless of the real motives of the police. 

The integrity of the Shelton case can be upheld and work no harm. 

Martin's conviction for marijuana possession as both a habitual and subsequent offender should 

be affirmed because the stop of his motor vehicle, even if pretextual, was based on probable cause 

Martin had committed a traffic violation. 

Respectfully submitted, 

JIM HOOD, ATTORNEY GENERAL 

BY: /s/ Billy L. Gore 
BILLY L. GORE 

OFFICE OF THE ATTORNEY GENERAL 
POST OFFICE BOX 220 
JACKSON, MS 39205-0220 
TELEPHONE: (601) 359-3680 

SPECIAL ASSIST ANT ATTORNEY GENERAL 
MISSISSIPPI BAR NO. 4912 
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EXCERPT FROM THE MINUTES OF THE MEETING OF THE 
MISSISSIPPI TRANSPORTATION COMMISSION, MARCH 9, 2010 

The 2009 Edition of the Manual on Uniform Traffic Control Devices for Streets 

and Highways for a Uniform System of Traffic Control Devices within this State is 

hereby adopted by the following Resolution: 

A RESOLUTION ADOPTING THE MANUAL ON UNIFORM TRAFFIC 
CONTROL DEVICES FOR STREETS AND HIGHWAYS FOR A UNIFORM 

SYSTEM OF TRAFFIC CONTROL DEVICES 
WITHIN THIS STATE 

WHEREAS, the U.S. Department of Transportation acting by and through the 

Federal Highway Administration has published the 2009 Edition of the Manual on 

Uniform Traffic Control Devices for Streets and Highways, which Manual was 

developed with the cooperation of the American Association of State Highway Officials 

and the National Joint Committee on Uniform Traffic Control Devices; and 

WHEREAS, Sections 63-3-301, 63-3-303, and 63-3-305, Mississippi Code of 

1972, Annotated, require the Commissioner of Public Safety and the Mississippi 

Transportation Commission to adopt a manual and specifications for a uniform system of 

traffic control devices consistent with Mississippi law; and 

WHEREAS, the Commissioner of Public Safety has duly adopted the aforesaid 

Manual and has furnished this Commission with notification of such action; and 

WHEREAS, the Federal Highway Administration requires that all highway 

projects built with Federal participating funds must be marked with signs or markings in 

conformance with said Manual and that it should likewise be adopted by the Mississippi 

Transportation Commission. 

EXHIBIT 
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NOW, THEREFORE, upon motion duly made with Commissioners William R. 

Minor, Dick Hall and Wayne H. Brown each voting yes, under the authority of the 

Commission, in conformity with and as spread on its minutes, does hereby adopt the 

2009 Edition of the Manual on Uniform Traffic Control Devices for Streets and 

Highways, as approved by the Federal Highway Administrator, as the national standard 

for all highways open to the traveling public in accordance with Title 23, U.S. Code, 

Sections 109 (d), 114 (a), 217, 315, & 402(a), 23CFRI204.4 & 49CFR1.48(b)(8), 

1.48(b)(33) & l.48(c)(2), as a manual and specifications for a uniform system of traffic 

control devices for use upon highways within the State. 

STATE OF MISSISSIPPI 

COUNTY OF HINDS 

I, Amy Hornback, Secretary, Mississippi Transportation Commission, do hereby 
certify that the above and foregoing is a true and correct copy of an Order oft.he 
Mississippi Transportation Commission of record in Minute Book 14, Page 1268, of the 
Official Minutes of said Conunission on file in its offices in the City of Jackson, 
Mississippi, duly adopted on the 9th day of March, 2010. 

Witness my hand and official seal this the ~day of~ A.D., 2017. 

~~ 
TRANSPORTATION COM:MlSSION 
ST A TE OF MISSISSIPPI 



\Jr. Larry L. ··Butch·· Brown 
[xccuti,e [) i rector 

STATE OF :\IISSISSIPPI 
HALEY BARBOUR, GOVER~OR 

DEPARTMENT OF PUBLIC SAFETY 
STEPHEN B. Si!>iPSON, COMMISSIONER 

February 23. 2010 

\1 i ssissi ppi Department of Transportation 
Post Orlice Bo:-; l 850 
.lach:son. \I ississippi 39215-1850 

Dear i\1r. Brown: 

Re: Adoption of Lniform System of Traffic Control Devices (2009 Edition) 

Pursuant to the provisions of Section 63-3-301, Mississippi Code o l' 1972. Annotated. I have . this 
date. adopted the current Manual on Uniform Traffic Control Devices as c1ppro,ed by the Federal 
Ilighway Administrator as the national standard in accordance \\ith Title 21. US Code. Sections 
109(d). I 14(ai. 217. 315. and 402(a): 23 CFR 655 and 49 CFR l.48(b)(8). l .48 (b)(33). and 
1.48\c)(21. 

!his manual ,,as dc,clopcd and published by the Federal 1 li glnvay Administrat ion (fHWJ\) 
with the 1·u11 coopcrntion of the "\lational Commince on Uniform Trame Control Devices 
(N(TTCDJ. This commiltt:c (\:CUTCD) represents both the American Assoc iation of State 
I Iiglmay and Transportation Officials (AAS! llO) (formerly the American Assoc iation or State 
Highway Officials) and the National Conl'erence on Street and Highway Safet y (NCSHS). 

If \\e may be of further assistance tO you or the ~vlississippi Depai1mcnt o f Transportation, please 
do not hesitate to call upon us. 

l) l.(i :.I J s :c lb EXHIBIT 

~ 

PosT OFFICE Box 958 • JACKSON. MlS515SJP?I 39205-0958 • Tn.EPHOSE 601-987-1212 • FAX 601-9R7-1498 • www.dps.statc.rns. us 



CERTIFICATE OF SERVICE 

I, BILLY L. GORE, hereby certify that on this day I electronically filed the foregoing pleading 

or other paper with the Clerk of the Court using the MEC system which sent notification of such filing 

to the following: 

Todd A. Coker, Esq. 
P.O. Box 1563 

Brandon,MS 39042 

Further, I hereby certify that I have mailed by United States Postal Service the document 

to the following non-MEC participants: 

Honorable William E. Chapman, III 
Circuit Court Judge 

P.O. Box 1626 
Canton, MS 3 9046 

Honorable Michael Guest 
District Attorney 

P.O. Box 68 
Brandon, MS 39043 

This the 27th day of March, 2017. 

OFFICE OF THE ATTORNEY GENERAL 
POST OFFICE BOX 220 
JACKSON, MS 39205-0220 
TELEPHONE NO. 602-359-3680 
FAX NO. 601-576-2420 

/s/ Billy L. Gore 
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