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REPLY ARGUMENT 

I. THE TRIAL COURT ERRED IN OVERRULING 
MARTIN'S MOTIONS TO SUPPRESS. 

The Appellee argues that the stop of Martin was justified because Martin allegedly cross over the 

fog line twice, once prior to Officer Johns dash cam being activated and once after he pulled behind Martin 

for the second time. (Appellee Brief p. 6) However, Officer Johns noted in his testimony that the first time 

Martin hit the line it was not recorded and the second time was after Officer Johns pulled past Martin and 

then pulled behind him again. Id. Even then, Officer Johns noted that he did not know "if in the video can 

- you can actually see him cross over it, but he' s right on it." (Tr. 127). The testimony of Officer Johns 

illustrated that there was no evidence that clearly showed that he had a reasonable suspicion that Martin had 

in fact committed a crime prior to stopping him. Officer Johns also testified that he did not activate his 

blue lights when he initially witnessed Martin cross the fog line, he instead pulled up beside Martin's 

vehicle to allegedly "make sure he was wearing his seatbelt" and to see if there were any other occupants in 

the vehicle. (Tr. 125). 

At both the suppression hearing and at trial, the only reason that Officer Johns gave for pulling over 

Martin was that he allegedly crossed the fog line. (Tr. 28, 126, 146). The Sate presented no evidence to 

corroborate Officer John's statement, that he witnessed Martin cross the fog line prior to the recording. 

Furthermore, as stated hereinabove, Officer Johns' dash camera clearly contradicts his testimony. (See 

Video of Traffic Stop, Tr. 126-127). 

Officer Johns admitted that he had not determined to stop Martin until after he pulled along beside 

him and looked in his vehicle. (Tr.152). At trial, Officer Johns also reluctantly admitted to saying on the 

recording that, "I wasn't even going to stop that mother fucker, and I said, no, I'm going to stop him." (Tr. 

151). Officer Johns was ultimatcl y asked whether his stop was the result of racial profiling based on his 

report of the incident and his description of the events. (Tr. 152). 

Officer Johns lacked probable cause and/or a reasonable suspicion to make the initial stop of 

Martin' s vehicle. Officer Johns ' initial reason for approaching Martin's vehicle was not in fact the reason 
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why he stopped Martin. It was only after Officer Johns had pulled alongside Martin and had an opportunity 

to see that he was African- American, that he decided that he would pull back behind Martin, follow him 

and stop him for crossing and or touching the fog line an alleged second time. (Tr. 150-153). Officer Johns 

even told Martin that he was not going to issue him a citation for crossing the fog line. (Transcript of 

Traffic Stopp. 2-5). The fact that Officer Johns admitted that he had not detem1ined whether he was going 

to stop Martin until after he had pulled alongside of Martin's vehicle and looked inside the vehicle is 

strongly indicative that profiling on Officer John's part sparked the hunch upon which the stop was 

predicated. 

The record makes it abundantly clear that Officer Johns had no probable cause or reasonable 

suspicion that Martin was committing a traffic violation at the time he decided to pull him over. (Tr. 

150-153). The fact that the video does not support Officer Johns' claim that he pulled Martin over for 

allegedly initially crossing the fog line and that it was only after he had pulled beside Martin that he 

clearly decided to pull behind Martin and stop him show that his motivation for stopping Martin was not 

supported by any reasonable, articulable or objective factors. (See Video of Traffic Stop). Furthermore, 

the video is in direct contradiction to Officer Johns ' testimony of the facts. Id. 

The trial court erred in failing to suppress evidence gathered from the illegal stop. In reviewing this 

issue, this Court adopts a mixed standard of review. Dies v. State, 926 So. 2d 910, 917 (Miss. 2006). 

Determinations of reasonable suspicion and/or probable cause are questions of law which are reviewed de 

novo. Id. (citing Ornelas v. United States, 517 U.S. 690,699, 116 S.Ct. 1657, 1663 (1996)); Floyd. v. City 

of Crystal Springs, 749 So.2d 110, 113 (Miss. 1999). The trial court's findings of fact are reviewed under 

the substantial evidence/clearly erroneous standard of review. Dies, 926 So. 2d at 917; Floyd, 749 So. 2d 

at 113. However, under Mississippi law, it is well-established "that the provisions for search and seizure 

are strictly construed against the state and in favor of the citizen." Barker v. State, 241 So. 2d 355, 358 

(Miss. 1970). All evidence obtained as a result of an unreasonable search or seizure is inadmissible. 

McFarlin v. State, 883 So. 2d 594, 598-9 (Miss. Ct. App. 2004) (quoting Terry v. Ohio, 392 U.S. 1, 30, 88 

S.Ct. 1868 (1968)). 
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Officer Johns lacked probable cause and/or a reasonable suspicion to stop Martin's vehicle; 

therefore, the stop was not justified at its inception. An officer may make a brief investigatory stop "when 

the officer has a reasonable suspicion that criminal activity is afoot." Rainer, 944 So. 2d at 118 ( citing 

Terry, 392 U.S. at 30-31, 88 S.Ct. 1868). The officer may not rely on "an inchoate and unparticularized 

suspicion or hunch;" instead he or she "must be able to point to specific and articulable facts that justify the 

intrusion." Id. (citing Terry, 392 U.S. at 21, 88 S.Ct. 1868; Illinois v. Wardlow, 528 U.S. 119, 123-24, 120 

S.Ct. 673 (2000))(See also Gonzales v. State, 963 So2d 1138, 1142 (Miss. 2007). In determining whether 

an officer possessed reasonable suspicion, this Court "must consider whether, taking into account the 

totality of the circumstances, the detaining officers had a 'particularized and objective basis for suspecting 

the particular person stopped of criminal activity."' Floyd, 749 So. 2d at 144-15 (quoting US. v. Cortez, 449 

U.S. 411 , 417-18, 101 S.Ct. 690, 694-95 (1981)). "Furthermore, the reasonableness of official suspicion 

must be measured by what the officers knew before they initiated the search." Rainer, 944 So. 2d at 118 

(emphasis added)(citing Florida v. J L. , 529 U.S. 266,271, 120 S.Ct. 1375 (2000)). A traffic stop is one of 

the types of seizures that must be reasonable under the Fourth Amendment. It is classified as an 

investigatory stop, which is reasonable if there is probable cause to believe that the driver' s conduct 

constitutes a t raffic violation or specific reasonable suspicion that other criminal activity is afoot. Moore v. 

State, 986 So.2d 928, 933 (Miss. ?008). The State bears the burden of showing that a challenged search or 

seizure is based on suitable evidence. Caning v. State, 226 So.2d 747, 752 (Miss. 1969); Davis v. State, 660 

So.2d 1228, 1238 (Miss. 1995). 

Because Officer Johns could not point to any reasonable, objective, or articulable factors in 

support of his assertion that Martin was driving carelessly and the video evidence was in direct 

contradiction to his testimony, his allegations are, at best, subject to characterization as "an inchoate and 

unparticularized suspicion or hunch." Rainer, 944 So. 2d at 118 (quoting Wardlow, 528 U.S. at 123-24, 

120 S.Ct. 673). Therefore, Officer Johns' hunch that Martin was involved in some illegal activity was an 

unreasonable basis for stopping and searching Martin's vehicle. The Appellee cites several cases in its 

Brief that reference officers using a suspect crossing the fog line as probable cause for stopping a 
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vehicle, however, those cases arc distinguishable from the instant case. (Appellee Brief p. 12) Officer 

Johns' actions of pulling alongside Martin's vehicle, then after observing Martin's race, pulling in close 

behind Martin and activating his lights, at best, merely shows that Officer Johns caused Martin to 

become startled. The video, however, by Officer Johns own admission does not clearly show that 

Martin had breached the fog line. (Tr. 127) 

Despite Appellee's argument to the contrary, the case of Couldery v. State, 890 So. 2d 959, 960-

61 (Miss. Ct. App. 2004)(See also Reynolds v. City of Water Valley, 75 So.3d 597 (Miss. 2011) is 

controlling on the matter regarding probable cause to stop. As in Couldery, Martin's conduct, which is 

vividly illustrated on the dash camera of Officer John's vehicle, clearly did not constitute a traffic 

violation which would give rise to probable cause to stop his vehicle. Consequently, Martin's stop was 

an unreasonable seizure made in violation of his Fourth Amendment rights, and the trial court erred in 

denying his motion to suppress. Therefore, without evidence of the marijuana obtained from the illegal 

search of Martin's vehicle, justice requires that this Court reverse (and/or vacate) his conviction, 

sentence, and render a verdict of acquittal in Martin's favor. 

Martin's detention was not reasonably related in scope to the circumstances which allegedly 

justified the stop in the first place. Martin provided a valid driver's license and insurance, and he said 

that he was traveling from Texas to Alabama. (Tr. 129) Officer Johns continued to ask Martin 

about issues that have nothing to do with the initial stop, including Martin's trip itinerary and his 

training for a truck driving school Martin attends. (See Transcript of Traffic Stop p. 2-3 ). Officer 

Johns then says that he is not going to give Martin a ticket for crossing the fog line. (See Transcript 

of Traffic Stopp. 5) 

Instead of ending the stop after Officer Johns had decided not to issue a citation for the alleged 

infraction, he unnecessarily prolongs the stop. (Transcript of Traffic Stop p. 2-5). Officer Johns asked 

Martin for consent to search his car, and Martin did not give an affirmative answer. (Transcript of Traffic 

Stop 3, 5). Officer Johns then began searching Martin's vehicle anyway. (Id. at 5) He took several minutes 
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to thoroughly search the front of the vehicle and finding no contraband, he began searching the back of the 

vehicle. (See Video of Traffic Stop 6-7) . It was then, and only then, that Officer Johns found a closed 

duflle bag that contained several pounds of marijuana in vacuum sealed bags. (Tr. 132). Despite the fact 

that the bags of marijuana retrieved from Martin 's vehicle were in vacuum sealed bags, Officer Johns 

testified at trial that he smelled a faint odor of marijuana and a strong odor of air fresheners. 1 {Tr. 128) 

Officer John' s Furthennore, even assuming, arguendo, that Officer Johns had probable cause or 

reasonable suspicion to support Martin's initial stop, his actions were not reasonably related in scope to 

the circumstances that Justified" a brief traffic stop, and the detention lasted longer than necessary to 

effect the purpose of the stop. U S v. Jensen, 462 F.3d 399, 404 (5th Cir. 2005); Couldery, 890 So. 2d at 

966 (1123-24). "When the purposes of the stop are resolved and the officer's initial suspicions have 

been verified or dispelled, the detention must end unless there is additional reasonable suspicion 

supported by articulable facts." US v. Grant, 349 F.3d 192, 196-97 (5th Cir. 2003)(citing United States 

v. Gonzalez, 328 F.3d 755, 758 (5th Cir.2003)). Police activities during a stop must be reasonably 

related to the specific suspicion that formed the basis for the stop, and the stop must end if all such 

activities are completed without discovering facts that would justify further investigation. US v. Pack, 

612 F.3d 341, 350 (5th Cir. 2010). Officer Johns ' statement, "before I let you go" clearly indicated that 

he was ready to end the stop and did not believe he had grounds to require any further delay. Continuing 

to ask questions improperly extended the stop, therefore the search and the statements and evidence that 

resulted from further questioning should have been excluded. In Couldery, this Court, assuming for 

argument's sake only that the stop was justified, held that the officer's later observation that the 

defendant was large in stature, owned a gym, had bloodshot eyes and was undertaking an unusual trip, 

did not indicate that the defendant was trafficking steroids. Couldery, 890 So. 2d at 966-67. ln so 

finding, this Court stated: 

1 Although Officer Johns testified that he smelled a faint odor of marijuana when he initially stopped Martin. it was 
later revealed through the testimony of Officer Vaughn that the only marijuana found in Martin's vehicle was in 
vacuum sealed bags. (Tr. 154) 

5 



Id. 

Under the totality of the circumstances, even if the stop was proper, Officer Vincent 
should have ticketed Couldery and left him to journey home. Nothing in the record 
supports a finding that Vincent was justified in further detaining Couldery beyond the 
ordinary scope of a brief traffic stop. 

So to in the instant case, the record does not support a finding that Officer Johns was justified in 

detaining Martin beyond the scope of an ordinary traffic stop. Driving in the afternoon with out-of-state 

tags in a rental vehicle that smells very fresh does not indicate that one is smuggling drugs. Although 

Officer Johns alleged that he smelled a faint odor of marijuana, it was later testified by Officer Vaughn 

that all of the marijuana was in vacuum sealed bags. (Tr. 154) 

The Appellee noted in its brief that forensic scientist, Chris Wise, testified at the trial that he 

had analyzed more than one kilogram of the substance in question and identified it as marijuana. 

(Appellee Brief p. 6, R. 160) Clearly the previously vacuum sealed bags were opened by Chris Wise 

prior to trial. The Appellee quoted the trial judge's comments regarding the smell of the marijuana, in 

an apparent attempt to bolster their argument that Officer Johns used the 'clear smell test' and simply 

followed his nose. (Appellee Brief p. 14) The quotation in the Appellee 's brief from Judge Chapman 

actually clearly illustrates how the trial judge was mislead into believing that Officer Johns could have 

smelled the marijuana in Martin's car during the stop. The trial judge commented at the sentencing 

hearing regarding the smell of the marijuana presented at trial and noted that there was 

"maybe a bag or two that had been opened, and, you know, I'm probably 15 feet away from it, 
and I could smell it here in the courtroom. The point is that I don't know how anybody could 
not have smelled the marijuana when they opened the car, opened the hatch back, given that it 
was just sitting right there is a bag." 

(Appellee Brief p. 14 citing R. 238-39) This statement by the trial judge completely ignores 

the fact that Officer Vaughn had testified that the bags had been vacuum sealed when they were 

originally seized. (Tr. 154) Clearly, the trial judge had not taken into account that the bags had been 

vacuum sealed when they were originally discovered and had based his opinion about what was 
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allegedly observable at the stop on what he observed with his nose in the courtroom at trial. It is also 

apparent that he either overlooked or misunderstood the sworn testimony of Officer Vaughn that the 

bags of marijuana had been vacuum sealed. (Tr. 154) Since the bags of marijuana were vacuum sealed, 

there would have been no way for Officer Johns to follow his nose and use the 'clear smell test' and 

locate marijuana in Martin's vehicle as alleged by the Appellce. Thus, the trial court should have 

granted Martin's motion to suppress for this reason also. 

II. THE TRIAL COURT ERRED IN HOLDING THAT MARTIN WAS A 
HABITUAL OFFENDER UNDER MISSISSIPPI CODE ANNOTATED 
SECTION 99-19-81 AND THETRIALCOURTERREDINSENTENCINGMARIIN 
AS SUCH. 

During sentencing, the State attempted to establish that Martin was a habitual offender under 

Mississippi Code Annotated Section 99-19-81. To prove this, the State alleged that Martin had 

previously been convicted of and sentenced to one year or more for four separate felonies that occurred 

in Alabama. 

The State introduced certified copies of judgements of conviction for the felonies, however, the 

State failed to adequately show that the sentences for these felonies were for charges that were brought 

separately and that they were to be served separately. The statutory language of 99-19-81 referring to 

the requirements to be a habitual offender: "Charges separately brought and arising out of separate 

incidences at different times, and who shall have been sentenced to separate terms of one year or more." 

The sentences for all of Martin 's prior felonies were to run concurrently and were not in fact separate 

terms of one year or more. Miss. Code Ann.§ 99-19-81. (Tr. 232) The Trial Court's ruling is contrary 

to the statutory language. The Trial Court, therefore, erred in holding that Martin was a habitual 

offender under Mississippi Code Annotated § 99-19-81. 

A defendant has "a fundamental right to be free from an illegal sentence." Clark v. State, 960 So. 

2d 521, 524 (19)(Miss. Ct. App. 2006) (citing Sneed v. State, 722 So.2d 1255, 1257 (Miss.1998)). The 

Mississippi Supreme Court has held that the issue of whether a defendant has been erroneously adjudged 
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a habitual offender 1s subject to plain error review. See Smith v. State, 477 So. 2d 191, 195-96 

(Miss.1985) . 

In order to sentence a defendant as a habitual offender, the State bears the burden of proving all 

of the elements beyond a reasonable doubt. Ellis v. State, 485 So.2d 1062, l 063 (Miss.1986); Vince v. 

State, 844 So. 2d 510, 517 (Miss. Ct. App. 2003). Accordingly, this Court should reverse the sentence 

entered in the trial court and remand this case for re-sentencing. 

CONCLUSION 

Based on the propositions briefed and the authorities cited above, together with any plain error 

noticed by the Court which has not-been specifically raised, Martin respectfully requests that this 

honorable Court reverse the conviction, sentence and fines entered in the trial court and render a 

judgment of acquittal. In the alternative, Martin requests that this Court reverse his conviction sentence 

and fines and remand this case for a new trial or for re-sentencing without enhanced status. 

Respectfully Submitted, 

/sff odd A. Coker/sf 
Todd A. Coker 
COUNSEL FOR APPELLANT 
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