
E-Filed Document                Mar 13 2017 05:33:56                2014-CT-00572-SCT                Pages: 90

IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI 

JAMES WESLEY SCOTT APPELLANT 

V. NO. 2014-KA-00572-SCT 

STATE OF MISSISSIPPI APPELLEE 

PETITION FOR WRIT OF 
CERTIORARI 

OFFICE OF STATE PUBLIC DEFENDER 
INDIGENT APPEALS DIVISION 
Hunter N. Aikens, Miss. Bar No. 102195 
P.O. Box 3510 
Jackson, Mississippi 3 9207-3 510 
Telephone: 601-576-4290 
Fax: 601-576-4205 
email: haike@ospd.ms.gov 

Counsel for James Wesley Scott 



IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI 

JAMES WESLEY SCOTT APPELLANT 

V. NO. 2014-KA-00572-SCT 

STATE OF MISSISSIPPI APPELLEE 

PETITION FOR WRIT OF CERTIORARI 

COMES NOW THE APPELLANT, James Wesley Scott, through counsel, and petitions 

this Honorable Court, pursuant to Rules 17(a)(l) and 17(a)(3) of the Mississippi Rules of Appellate 

Procedure, to grant certiorari review of the Mississippi Court of Appeals' decision handed down in 

this matter on June 21, 2016, and in support thereof would show the following: 

In September 2011, James Scott was indicted for attempted rape, kidnapping and burglary 

with intent to rape; all counts stemmed from a July 2009 incident at Danielle Landry's house in 

Hattiesburg. (C.P. 10-11 ). By the State's admission, "the file got lost" and the matter became "a 

cold case." (Tr. 75, 363). Scott's trial began in August 2014. 

In 2009, Landry was pursuing a masters degree in Biochemistry in furtherance of her dream 

to be accepted into pharmacy school and become a board-licensed pharmacist. (Tr. 145). At the 

scene, she cast the incident in terms of an attempted rape to a neighbor's friend and to the responding 

officer. (Tr. 200, 209). Landry was enrolled at Auburn Pharmacy School at the time of trial. (Tr. 

145). Based on Landry's claims, the State's theory was that the incident involved an intent/attempt 

to rape. Scott's theory was that Landry knew Scott through their involvement with drugs, and the 

incident involved a dispute over drug money, not an intent/attempt to rape. The jury found Scott 
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guilty on all counts and he received three consecutive life sentences as a habitual offender. 

On June 21, 2016, the Mississippi Court of Appeals affirmed Scott's convictions and 

sentences; the Court of Appeals' opinion and judgment are attached to this petition as Appendix A. 

The Court of Appeals denied Scott's motion for rehearing on February 14, 2017; Scott's motion for 

rehearing and the Court's notice denying the same are attached as Appendix Band Appendix C. As 

detailed below, Scott submits that certiorari review is warranted under Rules 17(a)(l) and 17(a)(3) 

because the Court of Appeals' decision conflicts with prior decisions of this Court, and this case 

presents fundamental issues of broad public importance that should be decided this Court. 

ARGUMENT 

I. The trial court violated Scott's right to fully present a defense by limiting 
John Barnes's testimony. 

Landry claimed to barely know Scott, and only through her neighbors; she claimed that she 

had seen Scott only three times, the last occasion being a "couple" or "several" months before the 

incident. (Tr. 161-63). Landry denied ever seeing Scott socially, denied ever smoking marijuana 

with Scott or at all in her life, and denied ever doing business with Scott or owing him money. (Tr. 

172-73,182). Scott's theory of defense was that Landry knew him much better than she claimed; 

they knew each other through drugs; and the incident involved a dispute over drug money, not an 

intended or attempted rape. To support his defense and discredit Landry's testimony and the State's 

theory of intended/attempted rape, Scott called John Barnes as a witness. Barnes was Landry's 

neighbor during the time period at issue. Barnes proffered to testify that he and Landry smoked 

marijuana when they neighbors and that, about three weeks before the incident, Barnes saw Landry 

and Scott sitting in Scott's truck outside of Landry's house, and Landry told Barnes that she and 

Scott were smoking a blunt when Barnes went over to them. (Tr. 292-97). The trial court prohibited 
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all of this, except the fact that Barnes saw Landry and Scott sitting in the truck one day. 

The Court of Appeals affirmed, reasoning generally that "[w]hile a defendant is entitled to 

present his defense, ... 'all evidence admitted in support of the defendant's theory of the case must 

comport with the Mississippi Rules of Evidence."' Opinion at (112) ( quoting Clark v. State, 40 So. 

3d 531, 542 (Miss. 2010)). However, "[i]n applying its evidentiary rules a State must evaluate 

whether the interests served by a rule justify the limitation imposed on the defendant's constitutional 

right to [present a defense,]" Rockv. Arkansas, 483 U.S. 44, 56, 107 S. Ct. 2704, 2711 (1987). Also, 

in evidentiary rulings, "the trial court's discretion must also insure the constitutional right of the 

accused to present a full defense in his or her case." Ross v. State, 954 So. 2d 968, 996 (156) (Miss. 

2007). 

The Court of Appeals concluded that Barnes' proffered testimony was irrelevant under 

Mississippi Rules of Evidence 401 and 402, it was hearsay not qualifying as a present sense 

impression under Rule 803(1), and also that Scott failed to lay a specific enough foundation for 

admission as a prior inconsistent statement under Rule 613 . Opinion at (1113-14, 18-21, 25-29). 

Relevance 

The Opinion misapplied the law in holding that Barnes' proffered testimony was properly 

excluded as irrelevant. "The threshold for admissibility of relevant evidence is not great." Investor 

Res. Servs., Inc. v. Cato, 15 So. 3d 412,417 (16) (Miss. 2009). "Rule 401 is construed broadly in 

favor of admitting evidence with even slight probative value." Ross, 954 So. 2d at 993 (144); 

M.R.E.401 cmt. ("If the evidence has any probative value at all, the rule favors its admission."). 

Aside from attacking a witness's character solely for truthfulness under Rule 608, "[t]he 

admissibility of extrinsic evidence offered for other grounds of impeachment, such as contradiction, 

prior inconsistent statement, bias, and mental or sensory capacity, is governed by Rules 402, 403, 
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and 616." M.R.E. 608 cmt. 1 Relevance in plainly to central to both Rules 402 and 403. 

Relevance is also central to Rule 616, which provides that "Evidence of a witness's bias, 

prejudice, or interest--for or against any party--is admissible to attack the witness's credibility." 

M.R.E. 616. The United States Supreme Court has held that evidence of witness bias is admissible 

where it is relevant, explaining that: 

Bias is a term used in the 'common law of evidence' to describe the relationship 
between a party and a witness which might lead the witness to slant, unconsciously 
or otherwise, his testimony in favor of or against a party. Bias may be induced by a 
witness' like, dislike, or fear of a party, or by the witness' self-interest. Proof of bias 
is almost always relevant because the jury, as finder of fact and weigher of 
credibility, has historically been entitled to assess all evidence which might bear on 
the accuracy and truth of a witness' testimony. 

United States v. Abel, 469 U.S. 45, 52, 105 S. Ct. 465,469 (1984) (emphasis added). This Court has 

recognized Able and similarly explained that evidence of witness bias is admissible for impeachment 

where it is relevant to the case being tried: 

Abel reaffirmed the longstanding common law practice of allowing impeachment by 
bias, prejudice or interest ... [ and] concluded that such evidence would be admissible 
under F .R.E. 402, if it met the definition of relevant evidence under F .R.E. 401. The 
comment to M.R.E. 616 clearly states that it was intended to codify the common law 
rule as recognized and reaffirmed in Abel. 

Tillis v. State, 661 So. 2d 1139, 1142 (Miss. 1995). 

Scott called Barnes to present evidence bearing on "the relationship between" Landry and 

Scott (grounded upon drug use), which "might lead" Landry "to slant" her testimony out of her own 

"self-interest." Able, 469 U.S. at 52, 105 S. Ct. 465. At the time of the incident, Landry was 

completing a masters in Biochemistry in pursuit of her goal be accepted into a Pharmacy School and 

1 The official comment to Rule 608 explains that Rule 608' s "absolute prohibition on 
extrinsic evidence applies only when the sole reason for proffering that evidence is to attack or 
support the witness's character for truthfulness." M.R.E. 608 cmt. (emphasis added). 
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become a licensed pharmacist; at the time trial, Landry was emolled at Auburn Pharmacy School. 

(Tr. 145). Out of concern that admitted involvement with drugs might complicate the 

certification/admission processes in her education and career plans, Landry had a bias and motive 

in her self-interest to conceal that the incident involved a dispute over drugs and to, instead, cast the 

incident as an intended and attempted rape. 

A fact of consequence at Scott's trial was whether -as Landry claimed-Scott intended and 

attempted to rape her, or-as Scott maintained-the incident involved a dispute over drug money, not 

rape. Barnes' testimony was relevant, as it possessed a tendency to make Landry's testimony and 

version of events less probable and Scott's theory more probable. See M.R.E. 401. Barnes' 

testimony was relevant and admissible under Rules 401, 402 and 616. The trial court erred in 

excluding it, and the Court of Appeals misapplied the law in affirming the trial court. 

Hearsay 

The Opinion held that Landry's statement to Barnes that she and Scott were a blunt was 

hearsay offered for the truth of the matter asserted, reasoning that Scott offered the statement "[i]n 

order to prove he intended to break and enter Landry's home to recover drug money and not to rape 

her" and "[t]his statement bears on Scott's intent to commit the crimes charged." Opinion at (ill 9). 

Landry testified that she had never seen Scott socially and she denied ever smoking weed 

with Scott or ever smoking weed at all. Her testimony on these points was contradicted by Barnes' 

proffered testimony that Landry told him that she and Scott were smoking a blunt when Barnes saw 

them sitting together outside Landry's house in Scott's truck. From this, the jury could infer that 

Landry's testimony was less reliable. A statement offered "'as circumstantial evidence from which 

the jury could infer that the trial testimony [ of a previous witness] was umeliable' ... does not meet 

the definition of hearsay .... " Hall v. State, 691 So. 2d 415, 420 (Miss. 1997) (quoting Harrison 
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v. State, 534 So. 2d 175, 179 (Miss. 1988)); M.R.E. 607; M.R.E. 801 cmt. (A statement is not 

hearsay if its significance is that it was made). Scott maintains that the statement was not hearsay. 

Present Sense Impression 

If the statement was technically hearsay, it was admissible under the present-sense

impression exception to the hearsay rule. M.R.E. 803(1) ("A statement describing or explaining an 

event or condition, made while or immediately after the declarant perceived it."). The Court of 

Appeals, citing its opinion in Edwards v. State, 736 So. 2d 4 75, 4 78 (ifl 1) (Miss. Ct. App. 1999), 

held that Landry's statement was not admissible under Rule 803 ( 1) because it was made in response 

to a question. Opinion at (if21 ). The Court of Appeals' reliance on Edwards conflicts with its own 

more recent decision in Mills v. State, 763 So. 2d 924, 927-28 (,r,rI0-15) (Miss. Ct. App. 2000) 

(son's statement that bag "belongs to my daddy" in response to officer's question "what is this" 

admissible under 803(1)). More significantly, the Court of Appeals' opinion conflicts with this 

Court's decision in Turner v. State, 573 So. 2d 1335, 1338 (Miss. 1990)(Rule 803(1) applied where 

officer asked informant who he was talking to, and informant said he was talking to defendant). 

Barnes' proffer explained that he came home one day and saw Scott's truck parked at 

Landry's house; Barnes went over there "and I saw them in the truck, and I asked Danielle [Landry] 

what was going on. She said they were smoking a blunt." (Tr. 296). Landry's statement was plainly 

one "describing or explaining an event or condition, made while or immediately after the declarant 

perceived it." M.R.E. 803(1). As in Turner and Mills, the statement was made spontaneously in 

response to one simple question. The statement was admissible under Rule 803(1). 

Prior Inconsistent Statement 

CitingAl-Fatah v. State, 916 So. 2d 584, 591-92 (Miss. Ct. App. 2005), the Opinion found 

Barnes' testimony inadmissible as a prior inconsistent statement under Rule 613 for failure to lay 
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a sufficiently specific foundation by '"set[ting] the scene for the victim, asking whether on a 

particular day, in the presence of particular witnesses, the victim made a particular statement."' 

Opinion at (1127-29). The Opinion conflicts with this Court's decision in Johnson v. State, 905 So. 

2d 1209 (Miss. 2005), wherein this Court explained that '"the traditional insistence that the attention 

of the witness be directed to the statement on cross-examination is relaxed in favor of simply 

providing the witness an opportunity to explain and the opposite party an opportunity to examine 

the statement, with no specification of any particular time or sequence.'" Johnson v. State, 905 

So. 2d 1209, 1212-13 (Miss. 2005) (emphasis in original) (quoting M.R.E. 613(b) cmt.). If Barnes' 

testimony were allowed, the State could have recalled Landry in rebuttal to explain the statement. 

"Few rights are more fundamental than that of an accused to present witnesses in his own 

defense." Chambers v. Mississippi, 410 U.S. 284, 302, 93 S. Ct. 1038, 1049 (1973). "[I]t is 

fundamentally unfair to deny the jury the opportunity to consider the defendant's defense where there 

is testimony to support the theory." Terry v. State, 718 So. 2d 1115, 1121 (128) (Miss. 1998). 

Barnes' proffered testimony was relevant and admissible. The exclusion of Barnes' proffered 

testimony deprived Scott of his right to a fundamentally fair trial. 

II. The trial court failed to instruct the jury on the essential elements of the 
crime under Counts I and III. 

Count I (attempted rape) and Count III (burglary with intent to rape) required the State to 

prove, and the jury to find, beyond a resonable doubt that Scott attempted and intended to commit 

the specific crime of rape. The elements instructions for these crimes simply listed "rape" as the 

underlying crime. (C.P. 141, 146). Citing Conner v. State, 138 So. 3d 143, 149 (Miss. 2014) and 

Daniels v. State, 107 So. 3d 961,964 (Miss. 2013), the Court of Appeals held that jury instructions 

need only identify the underlying crime by name. Opinion at (142). 
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"[T]he Due Process Clause protects the accused against conviction except upon proof beyond 

a reasonable doubt of every fact necessary to constitute the crime with which he is charged." In re 

Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 1073 (1970) (emphasis added). No jury instructions 

informed the jury that the crime of rape required "forcible sexual intercourse," and no instruction 

defined that term. There was evidence that Scott grabbed Landry during a struggle traversing most 

of the house, including the bedroom. However, there was very little evidence suggesting that the 

struggle involved an attempted rape and not a search for money. And there was no evidence that 

Scott attempted to even minimally disrobe himself or Landry so as to make sexual intercourse a 

logistic possibility. The jury's comprehension of the crime of rape was critical, especially as to 

attempted rape, where for one's actions to constitute an overt act they '"[m]ust have progressed to 

the extent of giving him power to commit the offense and nothing but an interruption prevented the 

commission of the offense .... "' Ishee v. State, 799 So. 2d 70, 79 (~33) (Miss. 2001) (quoting 

Bucklew v. State, 206 So. 2d 200,203 (Miss. 1968)). 

"[W]ith no understanding of the acts comprising the intended crime, a jury cannot accurately 

determine whether the defendant harbored the requisite intent." Windless v. State, 185 So. 3d 956, 

963 (~18) (Miss. 2015) (Chandler, J., concurring). "[A] jury that has not been properly instructed 

on the elements of a crime is inherently unable to render a verdict based on those elements. It 

follows that, in such cases, the defendant's fundamental right to due process oflaw and a fair trial 

have been compromised, and we may grant relief under the plain-error doctrine.[]" Conner, at 153 

(~30) (Dickinson, P.J., concurring in part and dissenting in part). Scott maintains that his jury was 

not fully and fairly instructed on the elements of the crime, and his right to due process was violated. 

III. The trial court erred in granting instruction S-llA. 

Instruction S-1 lA read: "The Court instructs the Jury that confinement and asportation 
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( which means the moving of a victim against their will), are sufficient to support Kidnapping without 

regard to the distance moved, however slight, or the time of confinement, no matter how short." 

(C.P. 151, R.E. 18) (emphasis added). The Opinion overlooks that the prosecutor pointed to S-1 lA 

during closing argument to tell the jury that "at any point during these events if you believe beyond 

a reasonable doubt that he confined her and prevented her from going somewhere, it's kidnapping . 

. . . For two seconds. For one minute. It's kidnapping." (Tr. 361) (emphasis added). 

The Opinion acknowledges that instructions commenting on the weight of the evidence are 

erroneous. Opinion at (if4 7) ( quoting Hancockv. State, 964 So. 2d 1167, 1172 (if I 2) (Miss. Ct. App. 

2007). But the Opinion, instead, shifted the inquiry to whether S-1 lA was a proper statement of the 

law from Cuevas v. State, 338 So. 2d 1236 (Miss. 1976). Opinion at (ifif47-48). "Instructions that 

comment on the weight of the evidence are not proper." Howellv. State, 860 So. 2d 704, 745 (ifl43) 

(Miss. 2003); Miss. Code Ann. §99-17-35. Instruction S-llA impermissibly commented on the 

weight and sufficiency of the evidence on the kidnapping element of confinement. (C.P. 151). For 

this reason, the trial court erred in granting instruction S-1 lA. 

The Opinion further overlooks that S-llA was also erroneous because it improperly 

instructed the jury in the borrowed reasoning from an appellate opinion's discussion of the 

sufficiency of the evidence-a practice that has been repeatedly admonished. See, e.g., Wood v. State, 

197 Miss. 657,661, 20 So. 2d 661,661 (1945); Gulf M & N R. Co. v. Weldy, 193 Miss. 59, 8 So. 

2d 249, 144 (1942); Crawford v. City of Meridian, 174 Miss. 875, 165 So. 612, 613 (1936). 

Statements by an appellate court discussing the sufficiency of the evidence-particularly the 

minimally sufficient factual showing required-are by their very nature comments on the sufficiency 

of the evidence. 

Instruction S-1 lA also presented an incorrect/incomplete and abstract statement of the law 
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discussed in Cuevas. The gravamen of the rule expressed in Cuevas is that forcible confinement that 

is "merely incidental" to another crime is insufficient to support a separate charge of kidnapping. 

See Cuevas v. State, 338 So. 2d 1236, 1238 (Miss. 1976). Thus, if the jury was to receive any 

instruction based on Cuevas, such instruction should have properly informed the jury that forcible 

confinement does not support a separate charge of kidnapping if the confinement was "merely 

incidental" to the commission of another crime-in this case, burglary or attempted rape. Scott 

maintains that S-1 lA was an improper comment on the weight and sufficiency of the evidence, and 

he requests this Court to grant certiorari review to address this issue. 

IV. The trial court erred in denying Scott's request for a continuance and 
allowing untimely disclosed DNA evidence. 

On the morning of trial, defense counsel informed the trial court that the State did provide 

its expert DNA analyst's report until 5:45 the evening before. (Tr. 49). The State's expert, Rodgers, 

was to testify about the presence of Landry's and Scott's blood in various locations throughout 

Landry's house. Trial counsel also informed the trial court that the State had not disclosed the 

alleged locations of the samples until the morning of trial. (Tr. 49-50). Trial counsel requested that 

Rodgers' testimony be excluded or, alternatively, a continuance to afford an opportunity to prepare 

to cross-examine Rodgers or consult with an expert to aid the defense. (Tr. 49-50). The trial court 

refused to grant a continuance based on the confusing rationale that "this DNA evidence did not 

become basically relevant until [Scott's previous] lawyer was going to try to punch holes in the 

investigation" and because "the defendant had admitted being at the scene .... " (Tr. 50, 52-53). 

The Court of Appeals' opinion concluded that "it does not appear the State violated Rule 

9 .04." Opinion at (i!53). According to the Opinion, the State did not violate its discovery obligations 

because the State "did not receive the final DNA report until the day before trial as well" and 

because "Scott knew the State sought the DNA evidence as early as June 19, 2014, when the State 

filed a motion to compel to obtain Scott's DNA for a laboratory to compare his sample to the blood 
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samples obtained from Landry's home." Opinion at (if53). 

The Opinion over looks that the State's belated discovery of evidence is no excuse. Ramos 

v. State, 710 So. 2d 380, 385 (if25) (Miss. 1998) ("[t]he fact that the prosecution fails to unearth 

certain evidence until the last minute does not 'eviscerate[] the prejudice to a defendant caught 

unaware, nor the necessity for reversal' where the trial court denies the defense request for a 

reasonable continuance .... ") (quoting Westv. State, 553 So. 2d 8, 17 (Miss. 1989)). The Opinion 

also overlooks that general knowledge/disclosure that the State may intend to introduce a certain type 

of scientific evidence is not the same as knowledge/disclosure of the actual test results or report and 

the expert's opinion. Rule 9.04(A)(4) mandates that "the prosecution must disclose" among other 

things, " [ a ]ny reports, statements, or opinions of experts, written, recorded or otherwise preserved, 

made in connection with the particular case and the substance of any oral statement made by any 

such expert." U.R.C.C.C 9.04(A)(4). The State does not satisfy this discovery obligation by making 

it known to the defendant only that the State intends to offer a general class/type of expert or 

scientific evidence. See e.g., Flemingv. State, 179 So. 3d 1115, 1119 (ififl6-17) (Miss. 2015); Kelly 

v. State, 735 So. 2d 1071, 1079-80 (ifif22-28) (Miss. Ct. App. 1999). 

The Opinion also concludes that the State's discovery violation and the trial court's refusal 

to grant a continuance was harmless. Opinion at (if54). "The night before a jury trial is a very busy 

time for even a well-prepared lawyer under the best of circumstances." Norris v. State, 735 So. 2d 

363, 365 (Miss. 1999). "[T]he rule clearly says that the trial judge shall" grant a continuance or 

exclude the previously undisclosed evidence. Ben v. State, 95 So. 3d 1236, 1258 (ifif79-81) (Miss. 

2012) (Dickinson, P.J., dissenting) (emphasis in original) (quoting U.R.C.C.C. 9.04(1)(1)-(3)). 

"Under Box and its progeny, the defendant is not required to show prejudice, nor is he required to 

demonstrate what, if any, efforts have been made in order to rebut the late discovery." Norris, 735 

So. 2d at 365. The failure to follow the Box guidelines may constitute reversible error without an 
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affirmative showing of prejudice. See generally Robinson v. State, 508 So. 2d 1067, 1070 (Miss. 

1987) ( citations omitted). As Justice Robertson himself explained in setting forth the Box 

guidelines: 

[T]hese guidelines[] effectively take this Court out of the business of judging ad hoc 
and without an adequate record whether the defense has been prejudiced, that is, 
subjected to unfair surprise. This is proper because this Court is not in a position to 
decide that a tardy disclosure of the witness or evidence has or has not resulted in 
unfair surprise, or prejudice, to the defendant. This Court has only the cold record 
to review. That the record does not affirmatively reflect prejudice does not logically 
demonstrate that there has been none. Where there is prejudice, it more than likely 
will pertain to matters that will not be reflected in the record. 

Box, 437 So. 2d at 24 (Robertson, J., specially concurring) (emphasis in original).2 

"' A rule which is not enforced is no rule."' Fulks v. State, 18 So. 3d 803, 805 (Miss. 2009) 

(quoting Box v. State, 437 So. 2d 19, 21 (Miss. 1983)). This Court has "repeatedly held an accused's 

remedy for tardy disclosure of that to which he was entitled in pre-trial discovery is a continuance 

reasonable under the circumstances." Middlebrook v. State, 555 So. 2d 1009, 1011 (Miss. 1990) 

( citations omitted). Scott maintains that the State committed a discovery violation and that the trial 

court erred in denying his request for a continuance. Scott requests this Court to grant certiorari 

review of this issue. 

V. The evidence was insufficient to support the verdict; alternatively, the 
verdict was against the overwhelming weight of the evidence. 

Count III; Burglary with intent to commit the crime of rape 

An essential element of burglary-which the State is required to prove beyond a resonable 

doubt-"is the intent to commit a specific crime." Daniels v. State, 107 So. 3d 961,964 (ill 7) (Miss. 

2013) (citations omitted) (emphasis in original). In this case, the State alleged that Scott entered 

Landry's house with the intent to commit the specific crime of rape. (C.P. 10). The Opinion finds 

2 The importance of the State's discovery obligations extends beyond trial preparation; 
discovery is also necessary to enlighten trial counsel's and the defendant's evaluation of a 
proposed plea bargain. See Morris v. State, 436 So. 2d 1381, 1386 (Miss. 1983). 
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the evidence sufficient to prove that Scott intended to rape Landry, pointing to Landry's testimony 

that Scott dragged her toward the bedroom, ripped at her clothing grabbed her, and made "sexually 

explicit" statements. Opinion at (ifif60, 61). While Landry did testify that Scott ripped at her shirt 

and grabbed her, her testimony indicated that this occurred because they were fighting. When asked 

if Scott ever touched her sexually in her private areas, Landry responded: "I mean, he touched me 

all over the place. We were very much fighting, and he was just grabbing at me. Especially up on 

my chest, I think, because he already had one arm here." (Tr. 184). Landry was asked "but that 

wasn't sexual; that was y'all grappling with each other?" and she answered, "Just ripping at my 

clothes. Definitely ripping at my clothes. My shirt mostly. And, you know, just trying- - you could 

tell he was trying to rip my shirt off and just - - I would say sexual feeling, yes .... " (Tr. 184-85). 

Extraordinarily, Landry claimed that "I knew he was gong to rape me before we went to the 

bedroom." (Tr. 184). 

Although Landry claimed that Scott intended to rape her, her trial testimony repeatedly 

returned to Scott wanting and her offering "the money." (Tr. 154, 156, 157, 158, 189). Landry 

testified that she thought to herself, "he wanted the money;" she told Scott she had the money; and 

they went to the kitchen to look for her purse. (Tr. 156) ( emphasis added). The Opinion states that 

"Scott then dragged Landry back to the kitchen, looked through her purse, and found five dollars." 

Opinion at (if2). However, Landry testified that she walked in front of Scott when they went to the 

kitchen. (Tr. 182). And Landry repeatedly testified that she was the one that looked through her 

purse and got the money. (Tr. 157-58, 189). When Landry only found five dollars in her purse, she 

thought to herself, "what am I going to do at this point? I didn't have the money . ... " (Tr. 150, 189) 

(emphasis added). Landry also testified more than once that it was her idea to go to the ATM: "Let's 

just go to the bank, you know ... So he agreed to it, and we go out of the back door[;]" "I mean, 

I said I have a car, and we should go to an ATM[;]" "My suggestion was that we go get the money." 

13 



(Tr. 158; 182-83) (emphasis added). 

A reasonable interpretation of Scott's alleged statements "I got that ass" and "I got that shit 

now," are that they refer to Scott getting the money from Landry that she owed him. These 

statements can be construed as sexual and,"[ o ]f course, such threats and statements are admissible 

on the question of intent[], but the means and force actually used are the principal factors on the 

question of intent." Lee v. State, 226 Miss. 276,282, 83 So. 2d 818, 819 (1955) (emphasis added). 

The State failed to prove beyond a reasonable doubt that Scott's statements and his grabbing/ripping 

Landry's shirt was sexual or aimed at rape instead of incident to a struggle around the house to get 

money. "We may conjecture the purpose of the defendant to have been to commit a rape, but, on 

the facts disclosed, it is conjecture only, and not an inference reasonably drawn from the evidence. 

The probabilities may be greater that a rape was intended, rather than robbery or murder; but mere 

probability of guilt of a particular crime, and that, too, springing more from instinct than from proved 

facts, cannot support a verdict of guilty." Green v. State, 67 Miss. 356, 7 So. 326, 326 (1890). 

Count I; Attempted Rape 

"In order to indict a defendant for an attempted crime, the indictment must set out with 

certainty the specific conduct that the State asserts to be the overt act." Short v. State, 990 So. 2d 

818, 819 (13) (Miss. Ct. App. 2008) (citing Durr v. State, 446 So. 2d 1016, 1017 (Miss. 1984)) 

( emphasis added). The State is likewise required to prove the overt acts charged. See Dill v. State, 

149 Miss. 167, 115 So. 203,204 (1928). In this case, the indictment specifically alleged that Scott 

committed the crime of attempted rape "in that he did intend to have forcible sexual intercourse with 

Danielle Landry; and did an overt act toward the commission thereof, to-wit: throwing her on the 

bed and trying to tear her clothes off; but he failed therein, in that the victim was able to get away . 

. . . " ( C.P. 10). The State failed to prove this. Landry repeatedly denied that she and Scott were ever 

on the bed. (Tr. 175-76). And her testimony revealed that Scott's ripping at her shirt and grabbing 
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her occurred in the hallway incident to a fight between them. (Tr. 184-85). 

The Opinion finds that Scott's statements and grabbing at Landry in the hallway sufficiently 

proved an overt act toward the crime of rape. Opinion at (i[6 l ). However, to constitute an overt act, 

[t]he defendant's act must be a direct, unequivocal act toward the commission of the intended crime; 

that his acts must have progressed to the extent of giving him power to commit the offense and 

nothing but an interruption prevented the commission of the offense .... " Bucklew v. State, 206 So. 

2d 200, 203 (Miss. 1968) ( citations omitted) ( emphasis added). Landry admitted that Scott did not 

try take off her pants or his pants or otherwise disrobe himself even to the minimal extent to render 

sexual penetration a logistic possibility; and she repeatedly denied that she or Scott were ever on the 

bed. (Tr. 175-76, 184). The evidence in this case failed to prove beyond a reasonable doubt that 

Scott made a "direct, unequivocal act" toward raping Landry. 

The Opinion also acknowledges that Scott abandoned any attempt to rape Landry when she 

told him that the money was in the kitchen, but the Opinion summarily concludes that "While Scott 

contends this does not illustrate that he was prevented from committing the rape, this evidence is 

sufficient to support his conviction of attempted rape." Opinion at (if61). The Court of Appeals' 

opinion conflicts with the prior decision of this Court in Ross v. State, 601 So. 2d 872, 874 (Miss. 

1992) ("[ w ]here a defendant, with no other impetus but the victim's urging, voluntarily ceases his 

assault, he has not committed attempted rape.") ( citing In the Interest of R. T, 520 So. 2d 13 6, 13 7 

(Miss. 1988)). Landry's own testimony showed that Scott voluntarily ceased any alleged attempt 

to rape her simply by her urging that they go look for the money in her purse in the kitchen. (Tr. 

156). Under Ross-and also Pruitt v. State, 528 So. 2d 828 (Miss. 1988) and West v. State, 437 So. 

2d 1212 (Miss. 1983 )-the evidence was insufficient to establish beyond a reasonable doubt that Scott 

failed to consummate the crime due to extraneous causes and that he did not voluntarily abandon any 

alleged attempt to rape before moving beyond mere acts of preparation. 

15 



Count II; Kidnapping 

The evidence was insufficient to support Scott's separate conviction for kidnapping because 

Scott's alleged confinement/restraint of Landry was merely incidental to the commission of another 

crime. See generally Cuevas v. State, 338 So. 2d 1236, 1238-39 (Miss. 1976) (citing People v. 

Adams, 389 Mich. 222, 205 N.W.2d 415 (1973). The Court of Appeals' opinion overlooks this 

argument. 

lnAdams, the MichiganSupreme Court addressed Michigan's kidnapping statute (similar to 

Mississippi's) and held "that the sweep of this[] statute is so broad that it requires the interpolation 

of the historical concept of asportation to render it constitutional, and it is our duty to do so." 

Adams, 389 Mich. at 230,205 N.W.2d at 419 (citations omitted). The Adams Court held that to 

support a separate conviction for kidnappping, the confinement or detention at issue "[ m Just not be 

merely incidental to the commission of a lesser underlying crime, i.e., it must be incidental to the 

commission of the kidnapping." Id., at 236,205 N.W.2d at 422. 

The evidence did not establish beyond a reasonable doubt that Scott's confinement exceeded 

that necessary to accomplish the crime of burglary or attempted rape. Moreover, to the extent that 

Scott allegedly kidnapped Landry by driving Landry away in her car, Landry's own testimony 

established that it was her suggestion that they get in the car to go to the bank to get money, and 

Landry testified that she was not even aware that Scott was charged with kidnapping. (Tr. 182-83). 

VI. The trial court erred in denying Scott's motion to dismiss for violation 
of his right to a speedy trial. 

Scott was tried on August 19-20, 2014 for charges that arose out of an incident on July 3, 

2009. Scott was arrested in October or November of 2009. (Tr. 41, 308-11; C.P. 23, 121). Scott 

was indicted September 26, 2011, and he was arraigned March 14, 2012. (C.P. 10-11, 19). Scott's 

constitutional right to a speedy trial was violated by the 1,357-day delay between his arrest and his 

trial. And Scott's statutory right to a speedy trial was violated by the 889-day delay between his 
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arraignment and trial. The Court of Appeals' opinion overlooks material points of fact and law in 

holding that Scott's constitutional and statutory rights to a speedy trial were not violated. 

A. Constitutional Right 

The Court of Appeals' opinion found that Scott's constitutional speedy-trial right did not 

begin to run until the date of his indictment, September 26, 2011. Opinion at (ifif82-83 ). According 

to the Opinion, the record "does not fully support Scott's contention that he was first arrested in late 

2009 for this crime." Opinion at (if82). In so finding, the Opinion overlooks material facts. The 

State's witness, Detective Jack Rayner, testified that he issued an arrest warrant for Scotton July 3, 

2009. (Tr. 308-11). According the prosecutor herself (at the hearing on Scott's speedy trial 

motions), Scott was arrested in late October or early November 2009 when he turned himself in to 

police: 

As a matter of fact, the best that we can tell from what's remaining of the file, the 
defendant actually turned himself in in Hinds County sometime in late October or 
early November of that same year, 2009. He was on parole with the Mississippi 
Department of Corrections, and so he was transported back to the Department of 
Corrections and then was indicted after that point. 

(Tr. 41). The prosecutor's own statements in the record establish that Scott was arrested, at the 

latest, in early November of 2009. Measured from November 1, 2009, a delay of 1,357 days 

transpired from Scott's arrest until his trial. And nearly 700 days passed from Scott's arrest until his 

indictment on September 26, 2011. Scott's constitutional right to a speedy trial was violated before 

the State even bothered to indict him; the Court of Appeals' opinion ignores this, and Scott asks this 

Court to acknowledge this. 

The Opinion notes that after Scott's arrest, "[t]he Mississippi Department of Corrections[] 

revoked an unserved sentence from a previous conviction, and Scott remained imprisoned until 

February 6, 2011." Opinion at (if4), see also, (if82). The record supports this, showing that Scott's 

parole on another conviction was revoked as a result of his arrest, and the delay between Scott's 
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2009 arrest and his 2011 indictment was due to the State's failure to prosecute the instant offense 

until Scott was released from MDOC after serving his revoked sentence. (Tr. 41, C.P. 22-23, 32). 

The Opinion overlooks that incarceration via parole revocation, incarceration for another offense, 

and incarceration in another jurisdiction are not legitimate reasons excusing the State's delay in 

bringing a defendant to trial. See, e.g., Beavers v. State, 498 So. 2d 788, 790-91 (Miss. 1986) ( citing 

Burgess v. State, 473 So. 2d 432, 433-34 (Miss. 1985)); Perry v. State, 419 So. 2d 194, 199 (Miss. 

1982) (citing Smith v. Hooey, 393 U.S. 374,378, 89 S. Ct. 575,579 (1969); Williams v. State, 5 So. 

3d 496,501 (112) (Miss. Ct. App. 2008) (quoting Fisher v. State, 532 So. 2d 992, 995 (Miss. 1988)). 

Thus, the nearly 700-day delay between Scott's arrest and his indictment counts against the 

State. The Opinion correctly counts against the State the 171-day delay between Scott's indictment 

(on September 26, 2011) and arraignment (on March 14, 2012). Opinion at (184). Accordingly, the 

first 800 days (approximately) of the delay between Scott's arrest and his trial count against the 

State. Thus, the "length of the delay" and "reasons for delay" factors weigh heavily in Scott's favor 

on his constitutional speedy trial claim without even reaching the additional delays between Scott's 

arraignment and eventual trial on April 19, 2014. 

The Opinion faults Scott for filing motions to dismiss for a speedy trial violation that do not 

contain a technical demand for a speedy trial. Opinion at (187). However, the United States 

Supreme Court has "reject[ed] ... the rule that a defendant who fails to demand a speedy trial 

forever waives his right." Barker v. Wingo, 407 U.S. 514,528, 92 S. Ct. 2182, 2191, 33 L. Ed. 2d 

101 (1972); see also, Berry v. State, 728 So. 2d 568, 570 (Miss. 1999)("[T]the right to a speedy trial 

is a fundamental constitutional right, and a defendant may only waive her speedy trial right by 

knowing and intelligent waiver."). "[I] f [ a defendant] is not required to demand a speedy trial-but 

given credit ifhe does-it is illogical to hold that the failure to do so favors the State. Instead, as here, 

this factor remains neutral; it favors neither party." Bailey v. State, 78 So. 3d 308, 325-26 (167) 
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(Miss. 2012) (Dickinson, P.J., dissenting). 

Despite the fact that police lost the file for Scott's case and the case was deemed a "cold 

case," the Court of Appeals weighed the prejudice factor against Scott. According to the Opinion, 

"[ w ]hile the loss of evidence could be prejudicial, the supreme court has 'stated that the defendant 

must prove that this prejudice impaired a fair trial outcome; otherwise, such a claim is speculative."' 

Opinion at (190) (quoting Bailey, 78 So. 3d at 323 (156)). This overlooks that "'Barker v. Wingo 

expressly rejected the notion that an affirmative demonstration of prejudice was necessary to prove 

a denial of the constitutional right to a speedy trial."' State v. Ferguson, 576 So. 2d 1252, 1255 

(Miss. 1991) (quoting Moore v. Arizona, 414 U.S. 25, 26, 94 S.Ct. 188,189 (1973)). 

"'Generally, this Court will find prejudice where there was a loss of evidence, the death of 

a witness, or the investigation becomes stale."' Opinion at (189) ( quoting Johnson v. State, 68 So. 

3d 1239, 1245 (118)(Miss. 2011)) (emphasis added). In this case, the police file (i.e., evidence) was 

lost, and the investigation was deemed a "cold case" (became stale). The prosecutor admitted on the 

record that police "dropped the ball" on the case, numerous files and statements were lost, and "it 

becomes a cold case," among other things: 

Our police department who dropped the ball. They did their work that night [ of the 
incident]. But after that, Hattiesburg Police Department was in shambles. The 
detectives are leaving, and they drop the ball. That's why you've got the delay. The 
detectives leave. The files get lost. Statements get lost. 

The police did an excellent job that night. Every drop of evidence was collected. 
Every bit of it. Charted. The crime scene did wonderful. They failed in their duty 
when the investigator left, and it didn't get pushed to the D.A. 's office. The file got 
lost. So it becomes a cold case. 

(Tr. 75; 363). Landry provided police with more than one statement that the State lost, and the lost 

detective's file contained other written statements from Malley and other witnesses. (Tr. 4 7-48, 68). 

A recording of the 911 was also rendered unavailable by the delay. (Tr. 40). The loss of all this and 

numerous other unknown police files effectively denied Scott of his fundamental right to due 
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process. See generally, Freeman v. State, 121 So. 3d 888, 895 (Miss. 2013). "A defendant has no 

duty to bring himself to trial; the State has the duty as well as the duty of insuring that the trial is 

consistent with due process." Turner v. State, 383 So. 2d 489,490 (Miss. 1980) (quoting Barker, 

407 U.S. 514, 92 S.Ct. 2182). 

B. Statutory Right 

"Unless good cause be shown, and a continuance duly granted by the court, all offenses for 

which indictments are presented to the court shall be tried no later than two hundred seventy (270) 

days after the accused has been arraigned." Miss. Code Ann. §99-17-1 ( emphasis added). "A basic 

tenet of statutory construction is that 'shall' is mandatory." Franklin v. Franklin ex rel. Phillips, 858 

So. 2d 110, 115 (Miss. 2003). "Our speedy trial statute, section 99-17-1, is plain and unambiguous 

and requires trial of a defendant no later than 270 days after his arraignment unless good cause be 

shown for trial after 270 days." Turner v. State, 383 So. 2d 489,491 (Miss. 1980). 

The Opinion finds that the majority of the post-arraignment delay was due to Scott's trial 

counsel, Rod Nixon, and his assurances that a guilty plea would be entered. Opinion at (if73 ). 

However, the Opinion overlooks that the trial court seems to have been unusually involved in the 

plea bargaining process. (See Tr. 3, 52-53, 68). "While a trial judge ... has the responsibility and 

duty of approving or disapproving a recommendation by the prosecutor ... He must remain aloof 

from such negotiations. The trial judge always must be circumspect and unbiased, at all times 

displaying neutrality and fairness in the trial, and consideration for the constitutional rights of the 

accused." Fermo v. State, 370 So. 2d 930, 933 (Miss. 1979) (emphasis added). Aside from the 

recusal issue, the reasons for the additional delay are largely unclear. "Where the record is silent 

regarding the reason for delay, the clock ticks against the State, for the State bears the risk of 

non-persuasion on the good cause issue." Nations v. State, 481 So. 2d 760, 761 (Miss. 1985). Scott 

submits that certiorari review is warranted to readdress the denial of his speedy trial motions. 
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CONCLUSION 

Scott respectfully submits that the foregoing propositions, arguments and authorities warrant 

certiorari review of the Court of Appeals decision in this case pursuant to Rules 1 7 (a)( 1) and 17 ( a)(3) 

of the Mississippi Rules of Appellate Procedure. Scott requests this Honorable Court to grant this 

Petition for Writ of Certiorari and issue an opinion vacating his convictions and sentences and 

dismissing the indictment with prejudice or, alternatively, reversing and rendering his convictions 

and sentences or, alternatively, reversing his convictions and sentences and remanding this case for 

a new trial. 

WHEREFORE, PREMISES CONSIDERED, Appellant respectfully requests that the Court 

grant this Petition for Writ of Certiorari. 

Respectfully submitted, 

OFFICE OF ST A TE PUBLIC DEFENDER 
INDIGENT APPEALS DIVISION 
For James Wesley Scott, Appellant 

BY: Isl Hunter N. Aikens 
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GRIFFIS, P.J., FOR THE COURT: 

,-JI. This appeal arises from James Wesley Scott's convictions of attempted rape, 

kidnapping, and burglary of a dwelling and three consecutive life sentences as a habitual 

offender. This Court finds no error and affirms. 

FACTS 

,-J2. On July 3, 2009, Scott broke into the home of Danielle Landry in Hattiesburg, 

Mississippi. Scott entered the home, grabbed Landry, and dragged her from the living room 

toward the bedroom. Landry believed Scott intended to rape her, and she offered money to 

Scott in exchange for her release. Scott momentarily released Landry, and she attempted to 

escape through a window. Scott then dragged Landry back to the kitchen, looked through 

her purse, and found five dollars. 

,-J3. Landry then urged Scott to take her to an A TM in order to pay him more money. 

Scott took Landry to her car, forced her into the passenger seat, and drove from the house. 

At one point, Scott slowed the car and Landry opened to the door to flee. Scott held onto 

Landry while she struggled then eventually freed herself. Landry ran to a neighbor's house 

for help as Scott drove away. Police later recovered Landry's car. 

PROCEDURAL HISTORY 

,-J4. Scott alleges that the police issued an arrest warrant on July 3, 2009, and he turned 

himself in to police in October or November 2009. The Mississippi Department of 

Corrections (MDOC) revoked an unserved sentence from a previous conviction, and Scott 

remained in prison until February 6, 2011. 
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,-is. On September 26, 2011, a Forrest County grand jury indicted Scott for attempted rape, 

kidnapping, and burglary of a dwelling stemming from the July 3, 2009 incident. On March 

14, 2012, Scott was arraigned. Scott then filed a motion for recusal of the trial judge on 

April 12, 2012. No ruling occurred on that motion, but on September 6, 2012, the trial judge 

recused on his own motion. On September 20, 2012, the Mississippi Supreme Court 

appointed a special judge. 

,-i6. No further action in this case appears in the record until March 24, 2014, when Scott 

filed a prose motion to dismiss the case based on speedy-trial violations. Scott filed a similar 

motion on May 2, 2014, and his appointed counsel filed a third motion to dismiss on August 

14, 2014. The trial court denied the third motion and conducted the trial on August 18 and 

19, 2014. The jury returned a guilty verdict on all three counts. Scott filed several posttrial 

motions, which the trial court also denied. Scott now appeals. 

ANALYSIS 

,-i7. Scott asserts the following issues on appeal: 

I. The trial court violated Scott's right to fully present a defense by 
prohibiting the testimony of defense witness John Barnes; 

II. The trial court failed to instruct the jury on the essential elements of 
each crime under counts I and III; 

III. The trial court erred in giving instruction S-11 A; 

IV. The trial court erred by denying Scott's request for a continuance and 
allowing untimely disclosed DNA evidence; 

V. The evidence was insufficient to support the verdict; alternatively, the 
verdict was against the overwhelming weight of the evidence; and 
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VI. The trial court erred in denying Scott's motions to dismiss for violation 
of his right to a speedy trial. 

Scott also submitted a supplemental appellant's brief, which asserted the following issues: 

VII. The State knowingly proffered perjured testimony; 

VIII. The State suppressed evidence; 

IX. Scott was denied the right to confront the witnesses against him; and 

X. Scott reasserted that the trial court erred by failing to dismiss the case 
due to violations of his right to a speedy trial. 

We combine the two speedy-trial arguments and Scott's supplemental issues for clarity. 

I. The trial court did not violate Scott's right to fully present his defense 
when it limited the testimony of John Barnes. 

,J8. As his first error, Scott contends the trial court improperly excluded parts ofBarnes's 

testimony. Scott argues that the trial court's exclusions prevented him from presenting his 

version of events and impeded his defense. The State counters that the trial court properly 

excluded Barnes's testimony under the applicable rules of evidence. 

,I9. "The standard of review applied to a circuit judge's admission or exclusion of 

evidence and testimony is abuse of discretion." Carpenter v. State, 132 So. 3d 1053, 1055 

(,J5) (Miss. Ct. App. 2013 ). Scott attempted to elicit testimony about Barnes previously 

smoking marijuana with Landry and an occasion when Barnes witnessed Landry and Scott 

smoking marijuana together a few weeks prior to the incident. We address these occurrences 

separately. 

A. Barnes smoked marijuana with Landry. 

,JI 0. Scott first attempted to elicit testimony that Barnes and Landry smoked marijuana 
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together. Scott argued below, and maintains on appeal, that Landry's prior drug use went to 

his theory of the crime. Scott stated he went to Landry's home with the intent to recover 

money she owed him for drugs, not because he intended to rape her. The State objected that 

the testimony was irrelevant, and the trial court sustained the objection. 

ip 1. Scott argues the evidence about Landry's prior drug use was crucial to his version of 

events. As such, Scott contends the trial court's exclusion of Barnes' s testimony deprived 

him of his right to fully present his defense. "A criminal defendant is entitled to present his 

defense to the finder of fact, and it is fundamentally unfair to deny the jury the opportunity 

to consider the defendant's defense where there is testimony to support the theory." Clark 

V. State, 40 So. 3d 531, 542 cipo) (Miss. 2010) ( quoting Terry V. State, 718 So. 2d 1115, 

1121 (Miss. 1998)). This right does not mean, however, that the trial court impermissibly 

curtailed Scott's defense. 

~12. While a defendant is entitled to present his defense, the right is not without its 

limitations, as "all evidence admitted in support of the defendant's theory of the case must 

comport with the Mississippi Rules of Evidence." Id. The trial court found Barnes's 

testimony that he and Landry previously smoked marijuana was irrelevant because whether 

Landry did drugs in the past did not relate to the incident unless Scott alleged Landry smoked 

marijuana on the night of the incident. 

~13. Mississippi Rule of Evidence 401 defines relevant evidence as "evidence having any 

tendency to make the existence of any fact that is of consequence to the determination of the 

action more probable or less probable than it would be without the evidence." Rule 402 
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dictates that "[ a ]11 relevant evidence is admissible" but "[ e ]vidence which is not relevant is 

not admissible." M.R.E. 402. Scott maintains that Landry's previous drug use made the 

charges of attempted rape less probable because he argued he went to Landry's home to 

recover drug money. Barnes's testimony, however, holds no relevance to Scott's charges. 

114. Barnes's proffered testimony showed that at some indeterminate point prior to July 

3, 2009, he and Landry smoked marijuana. But Barnes's testimony did not relate to any 

occurrences involving Scott, Landry, and the incident. Further, the testimony did not show 

that either Landry or Scott was involved in buying or selling drugs. This evidence, therefore, 

did not support Scott's theory that he fought with Landry over drug money. 

115. Scott also argues that the trial judge improperly excluded the evidence under 

Mississippi Rule of Evidence 404(b) when he stated the testimony demonstrated that Landry 

was intoxicated on the night of the incident. Because we find the trial court properly 

excluded the evidence as irrelevant, this argument is moot. Thus, the trial court did not abuse 

its discretion. 

B. Landry told Barnes she smoked marijuana. 

116. Scott also attempted to elicit testimony that Landry told Barnes she smoked marijuana 

with Scott. Outside the presence of the jury, Scott proffered Barnes's testimony that one 

night, several weeks before the July 3, 2009 incident, he saw Landry and Scott together in 

Scott's truck. Barnes stated he went up to them and asked them what they were doing. 

Barnes then stated that Landry told him that she and Scott were smoking marijuana. 

117. The State objected on hearsay grounds. The trial court sustained the objection on 
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hearsay grounds and also stated that Barnes could not positively identify what Landry and 

Scott were smoking as marijuana. Scott asserts this exclusion was improper. 

ill 8. Mississippi Rule of Evidence 801 ( c) defines hearsay as "a statement, other than one 

made by the declarant while testifying at the trial or hearing, offered in evidence to prove the 

truth of the matter asserted." Rule 802 dictates that "[h ]earsay is not admissible except as 

provided by law." M.R.E. 802. Scott argues that the statement was not hearsay, but if it was 

hearsay, the statement met several hearsay exceptions. 

ill 9. Scott first asserts that the statement was not hearsay because he did not offer the 

statement "to prove the truth of the matter asserted." This argument fails. Scott clearly 

sought to offer Barnes's testimony to establish that Landry smoked marijuana with Scott in 

order to prove he intended to break and enter into Landry's home to recover drug money and 

not to rape her. This statement bears on Scott's intent to commit the crimes charged. 

Therefore, Barnes's testimony of Landry's statement is hearsay. 

il20. Finding that the statement constituted hearsay, we turn to the hearsay exceptions. 

Scott argues that the statement met the present-sense-impression exception to hearsay. Rule 

803(1) defines present sense impression as: "A statement describing or explaining an event 

or condition made while the declarant was perceiving the event or condition or immediately 

thereafter." M.R.E. 803(1 ). Scott argues Landry's statement occurred immediately after the 

event, which makes the statement admissible under Rule 803( I). 

il2 l. However, "[t]he present sense impression rule requires a spontaneous statement, not 

one in response to a question." Edwards v. State, 736 So. 2d 475,478 (ill 1) (Miss. Ct. App. 
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1999). In his proffer, Barnes stated that he asked Landry and Scott what they were doing, 

to which Landry replied they were smoking marijuana. Landry made the statement in 

response to Barnes' s question. Thus, the present-sense-impression exception does not apply. 

,22. As another exception, Scott contends that the statement was admissible to explain a 

coherent story of the incident. Scott relies on Garrett v. State, 956 So. 2d 229, 232-33 c,10) 

(Miss. Ct. App. 2006), for the proposition that where it is "necessary to present to the jury 

'the complete story of the crime,' evidence or testimony may be given though it may reveal 

or suggest other crimes." Id. (quoting Brown v. State, 483 So. 2d 328,330 (Miss. 1986)). 

,23. In Garrett, the trial court allowed Robert Smith to testify as to the reason the victim 

broke up with Garrett and to explain why Smith was with the victim during the attack. Id. 

This Court affirmed the trial court's allowance of hearsay testimony to establish a sequence 

of events leading up to the assault. Id. Unlike Garrett, however, Scott offered no other 

evidence aside from Barnes's testimony that indicated he went to Landry's house for drug 

money. Further, Landry's declaration to Barnes did not establish or clarify the sequence of 

events on July 3, 2009. Accordingly, Garrett did not apply, and the statement remained 

inadmissible. 

,24. Scott also sought to admit the statement to establish that he and Landry knew each 

other better than Landry admitted. The trial court allowed Barnes to testify that he saw 

Landry with Scott in his truck several weeks before the incident. Therefore, the trial court 

did not improperly curtail his defense as to this contention. 

,2s. Scott further asserts that the hearsay statement was admissible to impeach Landry 
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under Mississippi Rule of Evidence 613 as a prior inconsistent statement. "Under Rule 

6 l 3(b ), a prior statement of a witness must be inconsistent with trial testimony to be 

admissible." Long v. State, 934 So. 2d 313, 315 (i!8) (Miss. Ct. App. 2006) ( citation 

omitted). "Hearsay testimony of a prior inconsistent statement under ... Rule 6 l 3(b) is 

admissible into evidence only if a foundation is laid in which the witness is given an 

opportunity to explain or deny the statement." Id. ( citing Flowers v. State, 842 So. 2d 531, 

551 (i!54) (Miss. 2003)). 

i!26. On cross-examination, Scott asked Landry if she did drugs around the time of the 

incident. Landry stated she did not. Scott further asked: "So any witness who would say that 

he has observed you and Mr. Scott in a car smoking weed together would be lying?" To 

which Landry responded: "Yes." Landry's statements appear inconsistent with her alleged 

previous statement to Barnes that she and Scott smoked weed. Inconsistency alone, however, 

is not sufficient for impeachment under Rule 6 l 3(b ). 

,r27. In order to impeach a witness, "before the prior statement can come in, counsel must 

lay the proper foundation." Al-Fatah v. State, 916 So. 2d 584, 591 (i!2 l) (Miss. Ct. App. 

2005) (citing Hall v. State, 691 So. 2d 415,420 (Miss. 1997)). "The attorney must set the 

scene for the victim, asking whether on a particular day, in the presence of particular 

witnesses, the victim made a particular statement." Id. 

,r28. InAl-Fatah, the defense sought to introduce evidence that the victim told a third party 

that he made up the charges against the defendant. Id. at (i!23). However, when the victim 

took the stand, the defense only asked general questions about whether he and the third party 
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spoke about the crime. Id. at 592 (125). Based on this line of questioning, this Court upheld 

the trial court's decision to prohibit the defense from impeaching the victim through his prior 

inconsistent statement when the victim was not afforded the opportunity to admit or deny the 

specific statement. Id. This case resembles Al-Fatah. 

129. Here, Scott asked Landry general questions about her prior drug use. Further, Scott 

only asked Landry if any witness who saw her and Scott smoking marijuana in a car together 

would be incorrect. Scott, however, knew the identity of the witness, the approximate time 

he observed Scott and Landry, and the specific interactions between Landry, Scott, and 

Barnes that led to the inconsistent statement. Scott, however, did not use these specific 

details to lay a proper predicate for impeachment. The trial court did not state a reason for 

denying the testimony for impeachment purposes other than the fact that Barnes could not 

identify the substance as marijuana. Regardless, we find the trial court properly excluded the 

testimony because Scott failed to lay a proper foundation to impeach Landry with her prior 

inconsistent statement. 

130. Scott failed to prove the relevance of Barnes's testimony regarding the occasion he 

smoked marijuana with Landry. Further, Scott did not establish that Landry's hearsay 

statement to Barnes fell within any hearsay exception. For these reasons, we find the trial 

court did not abuse its discretion in limiting Barnes's testimony. 

11. The trial court properly instructed the jury on the essential elements of 
each crime in count I and count III. 

131. Secondly, Scott asserts that the trial court failed to include the essential elements of 

each crime in count I and count III in jury instructions S-1 and S-6, respectively. This 
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omission, according to Scott, resulted in error. The State responds that the instructions were 

sufficient. 

132. The Mississippi Supreme Court has held that an opposing party must state a 

contemporaneous objection in specific terms to a jury instruction to preserve that point for 

appeal. Young v. Robinson, 538 So. 2d 781, 783 (Miss. 1989). Here, Scott did not 

contemporaneously object to either S-1 or S-6 to preserve this issue for appeal. 

133. However, Scott urges this Court to consider the instructions under the plain-error 

doctrine. See Williams v. State, 61 So. 3d 981,983 (ill 1) (Miss Ct. App. 2011) (failure to 

object procedurally bars issue on appeal unless trial court committed plain error). In the 

plain-error analysis, "[ o ]nly an error so fundamental that it creates a miscarriage of justice 

rises to the level of plain error." Willis v. State, 999 So. 2d 411, 414 (19) (Miss. Ct. App. 

2008). "Plain error occurs where the substantive rights of a defendant are violated." Id. 

134. When considering whether jury instructions created a manifest injustice, "instructions 

are to be read together and taken as a whole with no one instruction taken out of context." 

Johnson v. State, 19 So. 3d 145, 147 (110) (Miss. Ct. App. 2009)(quoting Poole v. State, 826 

So. 2d 1222, 1230 (127) (Miss. 2002)). Viewing the jury instructions as a whole, "this Court 

must determine if the trial court has deviated from a legal rule, whether that error is plain, 

clear, or obvious, and whether the error has prejudiced the outcome of the trial." Cox v. 

State, 793 So. 2d 591, 597 (122) (Miss. 2001 ). Further, "[i]fthe instructions fairly announce 

the law of the case and create no injustice, no reversible error will be found." Taylor v. State, 

763 So. 2d 913, 915 (18) (Miss. Ct. App. 2000). 
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A. Instruction S-1 

13 5. We first look at jury instruction S-1. Instruction S-1 stated, in-part: 

If you find from the evidence in this case beyond a reasonable doubt that: 

1) The Defendant, JAMES WESLEY SCOTT, on or about July 3, 2009, 
in Forrest County, Mississippi; 

2) intended to commit the crime of [ r ]ape; 

3) by committing the overt acts of throwing Danielle Landry on the bed 
and trying to tear her clothes off of her, direct ineffectual actions 
beyond mere preparation or planning that went toward the commission 
of the crime; but, 

4) The Defendant, JAMES WESLEY SCOTT, failed to actually 
consummate the crime, or was prevented from consummating the 
crime, and therefore[,] did not meet the elements of [r]ape, of the 
contemplated crime; 

then you shall find the Defendant, JAMES WESLEY SCOTT, guilty of 
[a]ttempted [r]ape[.] 

Scott argues this instruction failed to inform the jury of the specific crime of rape. 

136. Mississippi Code Annotated section 97-3-65(4)(a) (Rev. 2014) defines rape as 

"forcible sexual intercourse." According to Scott, the omission of the definition of or a 

reference to "forcible sexual intercourse" rendered the instruction incomplete. Scott, 

however, was not indicted or convicted of rape. 

13 7. Instead, Scott was indicted and convicted for attempted rape. The supreme court has 

held that "[a] person is guilty of an attempt within the meaning of [Mississippi Code 

Annotated section] 97-1-7 [(Rev. 2014)] if he 'shall design and endeavor to commit an 

offense [(rape)], and shall do any overt act toward the commission thereof, but shall fail 
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therein, or shall be prevented from committing the same[.]"' Harden v. State, 465 So. 2d 

321, 323 (Miss. 1985). The Harden court concluded that these were the essential elements 

for an attempted-rape indictment. Id. 

,J38. Likewise, a proper jury instruction on attempt requires the "three elements stated in 

the statute of ( 1) a design or endeavor to commit an offense, (2) an overt act toward 

commission thereof, and (3) a failure to consummate the act." Henderson v. State, 660 So. 

2d 220, 223 (Miss. 1995). In Henderson, the supreme court reversed an attempted-rape 

conviction when the jury instruction omitted that the defendant failed to consummate the act 

in defining the elements of attempted capital rape. Id. at 222. 

,J39. The supreme court later clarified that "Henderson merely requires that the jury be 

instructed to find, pursuant to the language of the statute, that the defendant failed to 

complete the intended act or was prevented from doing so." Armstead v. State, 716 So. 2d 

576, 583 (,J29) (Miss. 1998). The supreme court also reversed the conviction in Armstead 

due to the omission of the failure-to-consummate language in the jury instruction. Id. 

,J40. Neither Harden, Henderson, nor Armstead required that the elements of attempted 

rape include the definition of rape, specifically forcible sexual intercourse. Instruction S-1 

included the intent to commit the offense of rape, stated the overt acts toward the commission 

of rape, and dictated that Scott was prevented from consummating the crime of rape. Thus, 

the instruction properly recited the law on attempted rape. Additionally, instruction S-2 

defined attempt. For these reasons, the trial court did not commit plain error when it gave 

instruction S-1. 
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B. Instruction S-6 

i14 l. In addition to the attempted-rape instruction, Scott also contends the instruction for 

burglary of a dwelling constituted an improper instruction on the elements of the crime. 

Instruction S-6 stated: 

The Defendant, JAMES WESLEY SCOTT, has been charged with the crime 
of [b ]urglary of a [ d]welling. 

If you find from the evidence in this case[,] beyond a reasonable doubt, that: 

1) The Defendant, JAMES WESLEY SCOTT, in Forrest County, 
Mississippi, on or about July 3, 2009; 

2) Did unlawfully break and enter the dwelling house of Danielle 
Landry[,] located at 305 N. 20th Avenue, Hattiesburg, Mississippi; 

3) With the intent to commit the crime of [r]ape once inside; 

then you shall find the Defendant, JAMES WESLEY SCOTT, guilty of 
[b ]urglary of a [ d]welling. 

If the State has failed to prove any one or more of these elements beyond a 
reasonable doubt, then you shall find the Defendant, JAMES WESLEY 
SCOTT, not guilty of [b ]urglary of a [ d]welling. 

Scott makes a similar argument that S-6 did not include the forcible-sexual-intercourse 

language contained in the specific elements of rape. 

i142. "This Court has held that jury instructions on burglary must identify the crime the 

defendant intended to commit." Conner v. State, 138 So. 3d 143, 149 (i114) (Miss. 2014) 

( citing Daniels v. State, I 07 So. 3d 961, 964 (ill 7) (Miss. 2013)). In Conner, the jury 

instruction stated the elements of burglary and listed larceny as the underlying crime. Id. at 

(ill 2). The Conner court concluded that "Conner's jury instructions complied with Daniels 
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by identifying larceny as the crime he intended to commit[,]" and upheld the instruction. Id. 

at 149-50 (,r,"]l 5-16). The instruction in Conner is analogous to instruction S-6. 

,r43. Here, instruction S-6 stated that Scott unlawfully broke and entered into Landry's 

dwelling with the intent to commit rape. This instruction satisfies the requirement under 

Daniels to include the specific underlying crime. The supreme court in Daniels reversed the 

conviction because the jury instruction did not state the specific crime oflarceny that Daniels 

intended to commit when he broke and entered into another's dwelling. Daniels, I 07 So. 3d 

at 964 (,rl 7). Daniels did not stand for the proposition that a valid jury instruction for 

burglary also required a statement of the elements of the specific underlying crime. Because 

the trial court did not err when it gave jury instructions S-1 and S-6, the plain-error doctrine 

does not apply. This issue is meritless. 

III. The trial court properly gave instruction S-1 IA. 

,r44. Scott next argues the trial court erroneously instructed the jury when it gave 

instruction S-11 A on the elements of kidnapping. Scott contends the instruction improperly 

weighed the evidence needed to support a guilty verdict on the kidnapping charge. In 

contrast, the State argues the instruction accurately stated the law on kidnapping and did not 

constitute a comment on the evidence by the trial court. 

i!45. Unlike the prior jury-instruction issue, Scott contemporaneously objected to this 

instruction at trial. As such, the plain-error analysis does not apply. Instead, "[i]n 

determining whether error lies in the granting or refusal of various instructions, the 

instructions actually given must be read as a whole. When so read, if the instructions fairly 
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announce the law of the case and create no injustice, no reversible error will be found." 

Hancock v. State, 964 So. 2d 1167, 1172 (i11 l) (Miss. Ct. App. 2007) ( citation omitted). 

,r46. Jury instruction S-11 A stated: "The Court instructs the [j]ury that confinement and 

asportation ( which means the moving of a victim against their [sic] will), are sufficient to 

support [k]idnapping without regard to the distance moved, however slight, or time of 

confinement, no matter how short." Scott argues the instruction that the slight-movement 

requirement for asportation and the short-time requirement for confinement were "sufficient 

to support" the charge of kidnapping impermissibly commented on the weight of the 

evidence. 

,r4 7. "Generally, the trial court should not comment on specific evidence, or the weight of 

said evidence, in the instructions given to the jury." Hancock, 964 So. 2d at 1172 (ill 2) 

(citing Miss. Code Ann. § 99-17-35 (Rev. 2015)). "Additionally, it is well settled that 'an 

instruction which is on the weight of the evidence or which singles out and gives undue 

prominence to certain portions of the evidence is erroneous.'" Id. (quoting Bester v. State, 

212 Miss. 641,647, 55 So. 2d 379,381 (1951)). 

i!48. Scott contends the State erroneously relied on Cuevas v. State, 338 So. 2d 1236, 1238 

(Miss. 1976), to support the validity of the instruction. Cuevas states in-part: "[I]f the 

confinement or asportation be not merely incidental to a lesser crime, but a constituent part 

of the greater crime, the fact of confinement or asportation is sufficient to support kidnapping 

without regard to distance moved or time of confinement." Id. Scott argues Cuevas does not 

support the jury instruction's statement that confinement and asportation, regardless of the 
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extent of either, is sufficient to support a kidnapping charge. Instead, Scott contends that 

Cuevas stands for the proposition that confinement and asportation that are merely incidental 

to another crime are insufficient to support a separate kidnapping charge. Scott is partially 

correct. 

i"J49. This Court declared that "[a]s stated in Cuevas, the distance of asportation is not 

important, but rather the fact of asportation as it relates to the unlawful activity." Salter v. 

State, 876 So. 2d 412,415 (i"J8) (Miss. Ct. App. 2003). Therefore, Cuevas appears to hold 

that the distance of asportation did not matter in a kidnapping charge, as well as that the 

asportation could not merely occur incidentally to another crime. Instruction S-11 A, 

therefore, is not an improper recitation of the law. 

i"J50. "Confinement of the victim against his or her will is an essential element of the crime 

of kidnapping." 3 Jeffrey Jackson et al., Encyclopedia of Mississippi Law§ 23:81 (2016). 

Citing to Cuevas, the supreme court in Williams v. State, 544 So. 2d 782, 790 (Miss. 1987), 

held that "[t]he fact that the confinement is minor is of no consequence so long as it is 

present." Id. (citing Cuevas, 338 So. 2d at 1238). Further, while asportation is not a 

necessary element of the crime of kidnapping, jury instruction S-4A properly stated the 

necessary elements of kidnapping. Therefore, looking to the jury instructions as a whole, the 

trial court did not err by giving instruction S-11 A. 

IV. The trial court did not err when it overruled Scott's request for a 
continuance and allowed the State to present DNA evidence. 

i"J5 l. As a further contention, Scott states the trial court committed error when it denied his 

request for a continuance and allowed the State to present DNA evidence from an untimely 
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disclosed DNA report. The State argues that Scott caused the delay in part, he knew of the 

evidence before the report, and the DNA evidence was cumulative. 

152. "The standard of review of a trial court's admission of evidence is abuse of 

discretion." Moore v. State, 911 So. 2d 1037, 1038 (13) (Miss. Ct. App. 2005) (citation 

omitted). "The trial judge is empowered with the discretion to consider and to decide what 

evidence is admissible, and unless this judicial discretion is so abused as to be prejudicial to 

the accused, then the ruling of the lower court must be affirmed." Id. (quoting Francis v. 

State, 791 So. 2d 904, 907 (17) (Miss. Ct. App. 2001)). Further, [t]he standard of review to 

grant or deny a motion for continuance is within the sound discretion of the trial court and 

will not be grounds for reversal unless shown to have resulted in manifest injustice." 

Foxworth v. State, 96 So. 3d 17, 21 (ill 5) (Miss. Ct. App. 2011) ( citing Payton v. State, 897 

So. 2d 921, 931 (ill I) (Miss. 2003)). 

153. Scott argues that Uniform Rule of Circuit and County Court 9.04 required the State 

to timely supplement discovery and provide disclosures in a timely manner. Scott stated he 

received the DNA analysis report the night before trial and received the locations of the 

blood stains in the house on the day of trial. The State, however, did not receive the final 

DNA report until the day before trial as well. Further, Scott knew the State sought the DNA 

evidence as early as June 19, 2014, when the State filed a motion to compel to obtain Scott's 

DNA for a laboratory to compare his sample to the blood samples obtained from Landry's 

home. Thus, it does not appear the State violated Rule 9.04. 

154. Even if the State did violate Rule 9.04, the error was harmless. "When Rule 9.04 is 
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violated, the error is considered harmless 'unless it affirmatively appears from the entire 

record that the violation caused a miscarriage of justice."' Matthews v. City of Madison, 143 

So. 3d 579,585 (i!25) (Miss. Ct. App. 2013) (quoting Payton, 897 So. 2d at 942 (i!67)). The 

DNA analysis report only showed that blood found at Landry's home matched Landry and 

Scott. In addition to the report, police found Scott's wallet, with his identification and Social 

Security card, at the home. Scott argues the failure of the State to clearly demonstrate the 

locations of the blood stains that were tested constituted prejudice. But Scott fails to show 

how the locations of the blood stains caused a miscarriage of justice necessitating reversal. 

Therefore, the trial court did not abuse its discretion, and this issue is without merit. 

V. The evidence was sufficient to support the convictions and the verdict 
was not against the overwhelming weight of the evidence. 

,r55. Scott further argues that the trial court erroneously denied his motion for a judgment 

notwithstanding the verdict (JNOV) because the evidence was insufficient to support the 

convictions on all counts. Scott also contends the trial court erred in denying his motion for 

a new trial because the jury verdict was against the overwhelming weight of the evidence. 

We address each of these contentions separately. 

A. Sufficiency of the Evidence 

,r56. We first analyze the sufficiency of the evidence. "The standard of review for a 

post-trial motion is abuse of discretion." Dilworth v. State, 909 So. 2d 731, 736 (ill 7) (Miss. 

2005). "In a motion for a JNOV, the sufficiency of the evidence is challenged." Jenkins v. 

State, 101 So. 3d 161, 165 (i!l2) (Miss. Ct. App. 2012) (citation omitted). "When reviewing 

the sufficiency of the evidence, this Court must ask whether, after viewing the evidence in 
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the light most favorable to the prosecution, any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt." Miles v. State, 956 So. 2d 349, 

350 (i!6) (Miss. Ct. App. 2007) (quoting Shumpert v. State, 935 So. 2d 962, 966 (i!8) (Miss. 

2006)). 

i!57. The supreme court has stated: 

If the facts and inferences so considered point in favor of the defendant with 
sufficient force that reasonable Uurors] could not have found beyond a 
reasonable doubt that the defendant was guilty, granting the peremptory 
instruction or [ JNOVJ is required. On the other hand, if there is substantial 
evidence opposed to the request or motion - that is, evidence of such quality 
and weight that, having in mind the beyond a reasonable doubt burden of proof 
standard, reasonable fair minded Uurors] in the exercise of impartial judgment 
might reach different conclusions - the request or motion should be denied. 

Gavin v. State, 473 So. 2d 952, 956 (Miss. 1985). Therefore, we must determine whether the 

State proved, beyond a reasonable doubt, that the crimes of burglary of a dwelling, 

kidnapping, and attempted rape occurred. 

i!58. "[T]he elements of burglary of a dwelling are: ( 1) the unlawful breaking and entering 

of a dwelling; and (2) the intent to commit some crime when entry is attained." Cavitt v. 

State, 159 So. 3d 1199, 1202 (i!lO) (Miss. Ct. App. 2015) (internal quotations and citation 

omitted). To prove these elements, "the State need only show the defendant's intent to 

commit a burglary plus a slight act toward its commission." Edgett v. State, 43 So. 3d 541, 

544 (i!7) (Miss. Ct. App. 2010) (citing Ford v. State, 218 So. 2d 731, 732 (Miss. 1969)). The 

State sufficiently proved the elements of this count. 

i!59. The evidence showed that Scott unlawfully entered Landry's home when he broke 

through the kitchen-door window and entered the home. Officer Holmes and Investigator 
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Jeff Byrd testified that they saw the glass in the kitchen door broken, glass in the kitchen, and 

glass on the outside of the door. Further, Landry testified that she was sleeping on her living

room couch when she heard glass breaking and saw Scott enter through the kitchen door. 

This evidence illustrates that Scott unlawfully entered Landry's home. 

,I60. The second element of burglary of a dwelling and the attempted-rape charge have 

overlapping evidence. As part of the burglary charge, the indictment charged the underlying 

crime of rape. To satisfy the burglary element, the evidence must show that Scott made an 

act toward its commission. Landry testified that Scott came toward her, grabbed her, and 

dragged her down the hallway toward her bedroom. Landry further stated that Scott ripped 

at her clothing, made sexually explicit statements, and grabbed all over her. Photographic 

evidence also indicated that a blood trail connected the living room to the bedroom. As such, 

the evidence is sufficient to show beyond a reasonable doubt that Scott completed the crime 

of burglary of a dwelling with the intent to commit rape. 

,I6 l. The evidence showing Scott's intent to rape Landry also satisfies some of the elements 

for attempted rape. Attempted rape requires a showing that Scott "designed and endeavored 

to rape [Landry], that he did an overt act toward the commission thereof, and either that he 

failed therein or was prevented from committing the crime." Harden, 465 So. 2d at 323. The 

evidence establishing the second element of burglary also supports the first two elements of 

attempted rape. Scott's dragging Landry to the bedroom, tearing her clothing, and saying 

sexually explicit statements demonstrates his intent and constitutes an overt act toward the 

act ofrape. Additionally, Scott only ended his attempt to rape Landry when she told him she 

21 



would give him money to leave her alone. While Scott contends this does not illustrate that 

he was prevented from committing the rape, this evidence is sufficient to support his 

conviction of attempted rape. 

,r62. Lastly, the State was required to prove all the elements of kidnapping. A person is 

guilty of kidnapping ifhe unlawfully forcibly seizes and confines another person. See Holly 

v. State, 671 So. 2d 32, 43 (Miss. 1996). Landry testified that Scott forced her into her 

vehicle and drove the car while trying to restrain her. When the car slowed down, Landry 

testified that she jumped from the car, but Scott held on to her for a period of time until she 

freed herself. Kristopher Malley witnessed Landry get into the car and then jump from the 

car. This confinement in Landry's vehicle, coupled with Scott's restraint of Landry, satisfied 

the elements of kidnapping such that a jury could reasonably conclude Scott kidnapped 

Landry. 

,r63. In viewing the evidence in the light most favorable to the State, the evidence was 

sufficient to prove every element of each of the crimes charged beyond a reasonable doubt. 

Therefore, this issue is without merit. 

B. Weight of the Evidence 

,r64. Additionally, Scott challenges the trial court's denial of his motion for a new trial. 

"This Court reviews a trial court's denial of a motion for a new trial based on an abuse-of-

discretion standard." Mitchum v. State, 164 So. 3d 477,482 (i119) (Miss. Ct. App. 2014) 

(citing Butler v. State, 102 So. 3d 260,268 (i123) (Miss. 2012)). When we review "a denial 

of a motion for a new trial based on an objection to the weight of the evidence, we will only 
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disturb a verdict when it is so contrary to the overwhelming weight of the evidence that to 

allow it to stand would sanction an unconscionable injustice." Bush v. State, 895 So. 2d 836, 

844 (iP 8) (Miss. 2005) ( citation omitted). With this standard in mind, we must weigh the 

evidence in the light most favorable to the verdict. Id. 

165. As previously discussed, the evidence demonstrated that Scott committed the crimes 

of burglary, kidnapping, and attempted rape. The evidence showed that Scott unlawfully 

entered Landry's home, dragged her to her bedroom while making sexual comments, and tore 

at her clothing. Further, Scott ceased his attempt to rape Landry in order to obtain money 

from her. He forced Landry into her car, drove off, and attempted to prevent Landry from 

leaving the car. The testimonies of Landry, Malley, Officer Holmes, and Investigator Byrd 

corroborate this evidence. 

166. As such, we cannot conclude that the verdict was contrary to the overwhelming weight 

of the evidence. Therefore, the trial court's denial of Scott's motion for a new trial was not 

an abuse of discretion. This issue is without merit. 

VI. The trial court properly denied Scott's motions to dismiss for violations 
of his right to a speedy trial. 

167. As an additional issue, Scott asserts the delays between his arrest, indictment, and trial 

violated his statutory and constitutional rights to a speedy trial. We address each assertion 

separately. 

A. Statutory Right 

168. As part of his pro se supplemental brief, Scott asserts that his statutory right to a 

speedy trial was violated. Mississippi Code Annotated section 99-17-1 (Rev. 2015) states: 
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"Unless good cause be shown, and a continuance duly granted by the court, all offenses for 

which indictments are presented to the court shall be tried no later than two hundred seventy 

(270) days after the accused has been arraigned." 

,r69. To determine a statutory violation, "[t]he first step is to calculate the total number of 

days between arraignment (the statute clearly states that is when the right attaches) and the 

actual trial." Sharp v. State, 786 So. 2d 372, 378 (i!5) (Miss. 2001). Scott's arraignment 

occurred on March 14, 2012, and his trial commenced on August 19, 2014. This time span 

of 889 days exceeds the 270-day statutory requirement. However, the inquiry does not end 

at this point. 

,r70. "[T]he second step in determining whether the 270-day rule has been complied with 

is to consider each delay separately, because only those delays attributable to the State count 

toward the 270 days." Id. Thus, we look to each delay between the arraignment and trial and 

the party responsible for each delay. 

,r7 l. The first delay occurred when thirty days elapsed between the arraignment and Scott's 

motion for recusal of the trial judge. This delay is likely attributable to Scott. After 

arraignment, Scott did not obtain counsel until April 11, 2012. He then filed the motion for 

recusal on April 12, 2012. Therefore, this delay does not weigh against the State. 

,r72. Another delay occurred from the April 12, 2012 motion for recusal, to the September 

6, 2012 order of recusal, until September 20, 2012, when the supreme court appointed a new 

trial judge. This sequence of events resulted in a 163-day delay. Yet this delay should not 

weigh against either party. The supreme court has found that the reasons for delay such as 

24 



court-docket congestion, heavy caseload, incarceration on other charges, unheard motions, 

substitution of defense counsel, and unavailability of the trial judge are factors that should 

either weigh equally to the State and defendant or should slightly favor the State. State v. 

Magnusen, 646 So. 2d 1275, 1281 (Miss. 1994). Presumably, this delay regarding the trial 

judge's recusal and subsequent appointment of a special trial judge would fall into this 

category of neutral delays. Thus, this period does not weigh against either party. 

173. However, the largest delay of 554 days is attributable to Scott. From September 20, 

2012, to March 27, 2014, the delay occurred due to Scott's counsel's actions. At a status 

hearing on March 25, 2014, the trial court highlighted the problems caused by Scott's 

counsel, Rod Nixon. The trial court noted that Nixon repeatedly made assurances that either 

a guilty plea would be entered or he would work with the trial court to set a trial date. Later, 

on August 19, 2014, the trial court, addressing Scott's motion to dismiss, stated that "most 

of the delay falls on the shoulders of Mr. Rod Nixon, who was Mr. Scott's attorney for a 

good while." Accordingly, "[a] delay attributable to the defendant tolls the constitutional 

speedy trial clock." Deloach v. State, 722 So. 2d 512, 517 (119) (Miss. 1998). This factor 

favors the State. 

174. On March 27, 2014, the trial court appointed Scott new counsel. Around this time, 

trial was set for June 24, 2014. Then on June 19, 2014, Scott's counsel filed a motion to 

withdraw. Also on June 19, 2014, the State filed a motion for a continuance to obtain DNA 

samples from Scott and send the results to a lab for an analysis of Scott's DNA and blood 

samples from the crime scene. These reasons weigh equally against the State and Scott. 
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,r75. Though the State's motion for a continuance weighs against the State, the motion 

sought to compel Scott to provide a DNA sample and to allow time for a DNA analysis. 

Time attributable to a crime lab only weighs slightly against the State. See Taylor v. State, 

162 So. 3d 780, 785 (i19) (Miss. 2015). Further, Scott's counsel requested to withdraw on 

the same day, which cannot weigh against the State. Lastly, the parties filed an agreed order 

on July 8, 2014, to move the trial date from August 13, 2014, to August 19, 2014, when the 

trial occurred. Because the reasons for the delay either slightly weighed against the State, 

weighed against Scott, or were neutral reasons, we do not find the State violated Scott's 

statutory right to a speedy trial. 

B. Constitutional Right 

,r76. Additionally, Scott asserts the trial court erroneously denied his motions to dismiss 

due to the violations of his constitutional right to a speedy trial. The violations occurred, 

according to Scott, when the State failed to bring the case to trial nearly five years after the 

crime. The State counters that the majority of the delays were attributable to Scott and his 

counsel, which defeats a speedy-trial argument. 

,r77. Scott's assertions of constitutional violations of his right to a speedy trial implicate 

both the United States and Mississippi Constitutions. "The Sixth Amendment to the United 

States Constitution provides an accused the right to a 'speedy and public trial.' And the 

Mississippi Constitution establishes an almost identical protection." Johnson v. State, 68 So. 

3d 1239, 1241 (,r6) (Miss. 2011) (citing U.S. Const. amend. VI; Miss. Const. art. 3, § 26). 

,r78. To conduct a proper constitutional analysis, "[t]he United State Supreme Court 'set 
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forth four factors to consider whenever a defendant alleges that his constitutional right to a 

speedy trial has been violated: (1) the length of delay; (2) the reason for the delay; (3) 

whether the defendant asserted his right; and ( 4) prejudice to the defendant."' McBride v. 

State, 61 So. 3d 138, 142 (15) (Miss. 2011) (citing Barker v. Wingo, 407 U.S. 514, 530 

(1972)). 

179. Further, "[u]nder this Court's standard of review, this Court will uphold a decision 

based on [the] substantial, credible evidence." Deloach, 722 So. 2d at 516 (112) (citation 

omitted). "If no probative evidence supports the trial court's finding of good cause, this 

Court will ordinarily reverse." Id. 

1. Length of Delay 

180. First, we must determine if the length of the delay prejudiced Scott. "A formal 

indictment or information or an arrest-whichever first occurs-triggers the constitutional 

right to a speedy trial." McBride, 61 So. 3d at 142 (18) ( citing United States v. Marion, 404 

U.S. 307, 320 (1971)). The Mississippi Supreme Court has held a delay of eight months is 

presumptively prejudicial. Smith v. State, 550 So. 2d 406, 408 (Miss. 1989) ( citation 

omitted). 

181. "When the delay is presumptively prejudicial[,] that does not mean that actual 

prejudice to the defendant exists." Johnson, 68 So. 3d at 1242 (17). However, "[a] 

'presumptively prejudicial delay' acts as a triggering mechanism for further inquiry into the 

Barker analysis, and shifts the burden to the State to show the reason for delay." Id. 

182. Under the constitutional speedy-trial analysis, the right attaches at the arrest or 
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indictment. Scott asserts he turned himself in to police on an arrest warrant from the incident 

in October or November 2009. There is evidence that Scott served a prison sentence until 

February 6, 2011. Scott alleges he served the remainder of another sentence due to an 

MDOC revocation based on his arrest for the July 3, 2009 incident. The record, however, 

does not fully support Scott's contention that he was first arrested in late 2009 for this crime. 

i-!83. Regardless, the record indicates that an indictment and capias were executed on 

September 26, 2011. Further, the trial did not commence until August 19, 2014. This results 

in a delay of 1,059 days. As such, the time between the indictment and the trial exceeded the 

eight-month mark to establish a presumption of prejudice. Thus, this factor weighs in favor 

of Scott and necessitates a full Barker analysis. 

2. Reasons for Delay 

i-!84. Next, we must weigh the reasons for the delays. The first delay occurred from the 

indictment on September 26, 2011, until the arraignment on March 14, 2012. No reason 

appears in the record for this 171-day delay. This delay weighs against the State. However, 

as previously discussed, the majority of the delays between Scott's arraignment and trial were 

attributable to Scott or slightly to the State or were neutral reasons. Thus, this factor does 

not weigh against the State. 

3. Assertion of the Right 

i-185. Scott argues that he first asserted his right to a speedy trial in June 2010 and again on 

May 31, 2013. These motions, however, are not found in the record other than as Scott's 

assertions in his motions to dismiss. The record indicates that Scott first filed a prose motion 
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to dismiss for speedy-trial violations on March 24, 2014. Scott filed a second prose motion 

to dismiss on May 2, 2014, and a third motion to dismiss, with assistance of counsel, on 

August 14, 2014. 

iJ86. However, "a demand for dismissal for violation of the right to speedy trial is not the 

equivalent of a demand for speedy trial." Perry v. State, 637 So. 2d 871,875 (Miss. 1994). 

Further, "[a]lthough it is the State's duty to [e]nsure that the defendant receives a speedy 

trial, a defendant has some responsibility to assert this right. Failure to assert the right will 

make it difficult for a defendant to prove that he was denied a speedy trial." McGee v. State, 

928 So. 2d 250,255 (iJ18) (Miss. Ct. App. 2006) (quoting Taylor v. State, 672 So. 2d 1246, 

1261 (Miss. 1996)). 

iJ87. The supreme court has found that a failure to demand a speedy trial and a delay in 

filing a motion to dismiss weigh in favor of the State. Bailey v. State, 78 So. 3d 308, 323 

(iJ52) (Miss.2012) (where the defendant never demanded a speedy trial and waited 931 days 

to file a motion to dismiss, this factor favored the State); Deloach, 722 So. 2d at 518 (iJ2 l) 

( finding delay of one year and seven months before defendant brought motion to dismiss 

slightly favored State). Scott did not appear to assert his right to a speedy trial, but only filed 

three motions to dismiss for speedy-trial violations. Therefore, this factor weighs against 

Scott. 

4. Prejudice to Scott 

iJ88. "When analyzing the last Barker factor, this Court should consider the following three 

interests: (1) preventing oppressive incarceration; (2) minimizing anxiety and concern of the 
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accused; and (3) limiting the possibility that the defense will be impaired." Bailey, 78 So. 

3d at 323 (iJ53) (citing Jenkins v. State, 947 So. 2d 270,277 (iJ21) (Miss. 2006)). 

iJ89. Scott argues this delay impaired his defense because of lost evidence and witnesses. 

"[T]he possibility of impairment of the defense is the most serious consideration in 

determining whether the defendant has suffered prejudice as a result of the delay." Johnson, 

68 So. 3d at 1245 (ill 8) ( citation omitted). "Generally, this Court will find prejudice where 

'there was a loss of evidence, the death of a witness, or the investigation became stale."' Id. 

(citations omitted) (quoting Manix v. State, 895 So. 2d 167, 177 (iJ22) (Miss. 2005)). 

iJ90. The delays contributed to the loss of evidence according to Scott. He argues that the 

delays resulted in the loss of police files, the 911-call recording, and Landry's written 

statement to police. While the loss of evidence could be prejudicial, the supreme court has 

"stated that 'the defendant must prove that this prejudice impaired a fair trial outcome; 

otherwise, such a claim is speculative."' Bailey, 78 So. 3d at 323 (iJ56) (quoting Ross v. 

State, 605 So. 2d 17, 23 (Miss. 1992)). Scott's argument appears speculative. 

iJ9 l. Primarily, Scott contends the loss of Landry's written statement prejudiced his defense 

because Landry made prior inconsistent statements and her written statement may have 

revealed additional inconsistencies. To support his position, Scott alleges a contradiction 

between Landry's testimony and her statement in Detective Jack Rayner's police report. The 

trial court, however, excluded Detective Rayner's police report from the evidence. 

iJ92. Further, Scott does not know the contents of Landry's written statement to 

demonstrate any inconsistency. Scott had the opportunity to cross-examine Officer Derek 
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Holmes, a responding officer who interviewed Landry, and called Detective Rayner on his 

behalf to testify to the July 3, 2009 incident. Scott also did not demonstrate what the missing 

police reports or the 911 recording may have shown. For these reasons, Scott failed to show 

that his defense suffered prejudice due to any lost evidence. 

iJ93. Scott also asserts the delay contributed to the loss of potential witnesses. He fails, 

however, to cite to the name or potential testimony of any allegedly lost witness. "Vague 

allegations of the existence of a poorly identified exculpatory witness do[] not constitute 

prejudice." Manix, 895 So. 2d at 177 (iJ22). Thus, Scott's assertions oflost witnesses cannot 

support a claim of prejudice. 

iJ94. The lengths of the delays presumptively prejudiced Scott. But the factors of the 

reason for delay, the assertion of the right to a speedy trial, and the prejudice suffered all 

favored the State. Therefore, no speedy-trial violation occurred, and the trial court properly 

denied Scott's motions to dismiss. 

VII. The State did not proffer perjured testimony, suppress evidence, or 
deny Scott's right to confront witnesses against him. 

iJ95. As Scott's pro se arguments, aside from the speedy-trial issue, are interrelated, we 

combine these remaining issues into one. First, Scott asserts that the State knowingly used 

perjured testimony from Landry. Scott contends that the State suppressed Landry's statement 

to the Hattiesburg Police Department, and then elicited testimony that contradicted the 

statement. Scott also argues the State suppressed other evidence, and this suppression 

resulted in Scott's inability to confront the witnesses against him. 

iJ96. Scott fails to prove the State knowingly used perjured testimony. Scott asserts that 
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Landry's statement to police contradicted her testimony at trial. Landry's statement was not 

entered into evidence, and the details of the statement are not known. Further, there is no 

evidence to indicate Landry's statement was contradictory or under oath. See Miss. Code 

Ann.§ 97-9-59 (Rev. 2014) ("Every person who shall wilfully and corruptly swear, testify, 

or affirm falsely to any material matter under any oath, affirmation, or declaration legally 

administered in any matter, cause, or proceeding ... shall be guilty of perjury[.]"). 

Therefore, Scott cannot argue Landry's statement constituted perjured testimony. 

if97. Scott also contends the State suppressed Landry's statement to police. However, Scott 

previously attempted to suppress this evidence himself before trial. In an August 14, 2014 

motion, Scott sought to either compel the trial court to dismiss the case due to the missing 

evidence or, in the alternative, suppress any evidence or testimony relating to the lost 

evidence, including Landry's statement to police. But a defendant is "procedurally barred 

from arguing a different ground on appeal than [ what he] argued at trial." Doss v. State, 709 

So. 2d 369, 379 (if24) (Miss. 1996) (citation omitted). Therefore, Scott cannot now argue 

on appeal that the State suppressed Landry's statement. 

,I98. In addition to suppression, Scott argues the State's loss of the evidence prejudiced his 

defense. While the record indicates that Landry's statement, along with other evidence, was 

lost due to the time between the incident and trial, Scott does not demonstrate the State 

purposely destroyed the evidence. "The State's duty to preserve evidence is 'limited to 

evidence that might be expected to play a significant role in the suspect's defense."' Staten 

v. State, 813 So. 2d 775, 778 (,II I) (Miss. Ct. App. 2002) (quoting Tolbert v. State, 511 So. 
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2d 1368, 1372(Miss. 1987)). 

To play a significant role, "the exculpatory nature and value of the evidence 
must have been ( 1) apparent before the evidence was destroyed and (2) of such 
a nature that the defendant could not obtain comparable evidence by other 
reasonable means." This constitutional materiality standard is not satisfied by 
the "mere possibility" that the evidence will help the defense. That evidence 
is "important" is not sufficient to fulfill the constitutional standard of 
materiality. 

Id. (quoting Jackson v. State, 766 So. 2d 795, 801 (110) (Miss. Ct. App. 2000)). Scott does 

not show the State was required to preserve the evidence. 

199. Scott merely asserts that Landry stated in her police statement that Scott pushed her 

onto her bed but her testimony at trial rejected that assertion. Landry testified that she and 

Scott were never on her bed. This contradiction, according to Scott, discredits Landry's 

testimony and demonstrates that he did not attempt to rape her. This evidence, however, is 

not exculpatory, as other evidence satisfied the elements of the crime. Therefore, the State 

did not suppress or fail to preserve crucial evidence. 

1100. Lastly, Scott contends the lost statement violated his right to confrontation because 

he could not cross-examine Landry regarding her prior statement. However, "the United 

States Supreme Court [has] held that the Confrontation Clause bars the admission of 

testimonial hearsay unless the witness is unavailable and the defendant had a prior 

opportunity for cross-examination." Hingle v. State, 153 So. 3d 659, 662 (17) (Miss. 2014) 

(citing Crawford v. Washington, 541 U.S. 36, 68 (2004)). Thus, the Confrontation Clause 

only bars testimonial hearsay and only if the defendant could not previously cross-examine 

an unavailable witness. Because Scott enjoyed the opportunity to cross-examine Landry, the 
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Confrontation Clause bar does not apply in this case. Therefore, this issue is without merit. 

,1101. THE JUDGMENT OF THE FORREST COUNTY CIRCUIT COURT OF 
CONVICTION OF COUNT I, ATTEMPTED RAPE, AND SENTENCE AS A 
HABITUAL OFFENDER OF LIFE WITHOUT THE POSSIBILITY OF PAR OLE; 
COUNT II, KIDNAPPING, AND SENTENCE AS A HABITUAL OFFENDER OF 
LIFE WITHOUT THE POSSIBILITY OF PAR OLE; AND COUNT III, BURGLARY 
OF A DWELLING, AND SENTENCE AS A HABITUAL OFFENDER OF LIFE 
WITHOUT THE POSSIBILITY OF PAR OLE, WITH THE SENTENCES TO RUN 
CONSECUTIVELY, ALL IN THE CUSTODY OF THE MISSISSIPPI 
DEPARTMENT OF CORRECTIONS, IS AFFIRMED. ALL COSTS OF THIS 
APPEAL ARE ASSESSED TO FORREST COUNTY. 

LEE, C.J., IRVING, P.J., ISHEE, CARLTON, FAIR, WILSON AND 
GREENLEE, JJ., CONCUR. BARNES, J., CONCURS IN PART AND IN THE 
RESULT WITHOUT SEP ARA TE WRITTEN OPINION. JAMES, J., CONCURS IN 
PART WITHOUT SEP ARA TE WRITTEN OPINION. 
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IN THE COURT OF APPEALS OF THE ST A TE OF MISSISSIPPI 

JAMES WESLEY SCOTT APPELLANT 

v. NO. 2014-KA-00572-COA 

ST A TE OF MISSISSIPPI APPELLEE 

MOTION FOR REHEARING 

COMES NOW the Appellant, James Wesley Scott, in the above-styled matter, by and 

through counsel, pursuant to Rule 40 of the Mississippi Rules of Appellate Procedure, and files this 

Motion for Rehearing of the decision handed down by this Honorable Court on June 21, 2016, and 

in support thereof would show unto the Court the following: 

I. The trial court erred in limiting John Barnes's testimony. 

The critical issue in this case was whether (as the State maintained) the incident involved an 

intent and attempt by Scott to rape Landry or whether (as Scott's defense maintained) it involved a 

dispute over drug money and an intent and attempt by Scott to recover money from Landry. Landry 

testified that she did not smoked marijuana or use drugs during the time that she lived at the 

residence at issue, and she denied ever seeing Scott socially. (Tr. 172-73). She also denied owing 

Scott money or ever doing business with him. (Tr. 182). The trial court deprived Scott of his Sixth 

Amendment right to fully present a defense by prohibiting John Barnes-Landry's neighbor during 

the time she lived at the residence at issue-from testifying that (1) he and Landry used to smoke 

marijuana together and (2) one day about month prior to the incident, Landry told Barnes that she 

and Scott were smoking a blunt together when Barnes saw them sitting together in Scott's truck 
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outside of Landry's house. 

A. Barnes and Landry smoked marijuana together 

To impeach Landry's testimony and present first-hand evidence that she did in fact use 

drugs during the time period at issue, Scott offered Barnes to testify that he and Landry hung out 

socially and smoked marijuana together. The Opinion in this case finds that the trial court properly 

excluded Bames's testimony on this point as irrelevant under Mississippi Rule of evidence 402. 

Opinion at (<J[<J[l3-15). 

In support of this finding, the Opinion states that the Sixth Amendment right to present a 

defense "is not without limitations" because '"all evidence admitted in support of the defendant's 

theory of the case must comport with the Mississippi Rules of Evidence."' Opinion at (<J[l 2) ( quoting 

Clark v. State, 40 So. 3d 531,542 (<J[30) (Miss. 2010)). The Opinion overlooks that a State's latitude 

to make evidentiary rules excluding evidence in criminal trials also "has limits. 'Whether rooted 

directly in the Due Process Clause of the Fourteenth Amendment or in the Compulsory Process or 

Confrontation Clauses of the Sixth Amendment, the Constitution guarantees criminal defendants 'a 

meaningful opportunity to present a complete defense."' Holmes v. South Carolina, 547 U.S. 319, 

324, 126 S. Ct. 1727, 1731 (2006) (quoting Crane v. Kentucky, 476 U.S. 683,690, 106 S.Ct. 2142 

(1986)). And, "[i]n applying its evidentiary rules a State must evaluate whether the interests served 

by a rule justify the limitation imposed on the defendant's constitutional right to [present a defense]." 

Rock v. Arkansas, 483 U.S.44, 56, 107 S. Ct. 2704, 2711 (1987). Thus, "[t]he trial court's discretion 

must also insure the constitutional right of the accused to present a full defense in his or her case." 

Ross v. State, 954 So. 2d 968, 996 (<J[56) (Miss. 2007) (citation omitted). 

The Opinion also overlooks that '" lt]he threshold for admissibility of relevant evidence is 

not great[,]'" Investor Res. Servs., Inc. v. Cato, 15 So. 3d 412,417 (<J[6) (Miss. 2009)(quoting Miss. 
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Trans. Comm 'n v. McLemore, 863 So. 2d 31, 40 (Miss. 2003))), and "Rule 401 is construed broadly 

in favor of admitting evidence with even slight probative value." Ross, at 993 (!J[44) (citing M.R.E. 

401 cmt.). Evidence is relevant if it has "any tendency to make the existence of any fact that is of 

consequence to the determination of the action more probable or less probable than it would be 

without the evidence." M.R.E. 401 (emphasis added). A fact of consequence at Scott's trial was 

whether (as Landry claimed) Landry did not smoke marijuana and hardly knew Scott, or whether (as 

Scott maintained) Landry did smoke marijuana and knew Scott much better than she claimed due 

to her drug use. Barnes' testimony was relevant because it tends to make it more probable that 

Landry did use drugs; she knew Scott through her drug use; and the incident at issue involved a 

dispute over drugs or drug money and not an intended or attempted rape. 

The Opinion further overlooks that Barnes' s testimony was also admissible under Mississippi 

Rule of Evidence 607 to impeach Landry's testimony that she did not smoke marijuana when she 

lived at the residence at issue. "Miss. R. Evid. 607 provides that any party may attack the credibility 

of a witness. There are several ways to impeach a witness' credibility including the showing of bias 

or prejudice of the witness or by attacking the witness' accuracy of recalled events. It does not 

matter which method is used to discredit a witness as long as the impeaching material is relevant to 

the issue at hand." Johnson v. State, 655 So. 2d 37, 41 (Miss. 1995). 

B. Landry told Barnes she was smoking a blunt with Scott 

During the State's case-in-chief, Landry denied ever seeing Scott socially, and she denied 

ever smoking marijuana with Scott. (Tr. 172-73). The trial court also prohibited Barnes from 

testifying that a few weeks prior to the incident, Landry told him that she and Scott were smoking 

a blunt together immediately after Barnes saw them sitting together in Scott's truck in front of 

Landry's house and Barnes asked her simply "what was going on" or "what they were doing." (Tr. 
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295-96; 301 ). 

The Opinion states that "Scott first asserts that the statement was not hearsay because he did 

not offer the statement 'to prove the truth of the matter asserted."' Opinion at (<J[l 9). The Opinion 

then rejected the assertion it stated. Id. The Opinion misapprehends/overlooks the entirety and 

Scott's argument on this point and the authority supporting it. Scott argued that the trial court erred 

in "excluding Barnes' testimony as inadmissible hearsay," citing this Court's opinion in Long v. 

State, as authority for the rule that "[h]earsay is admissible if the statement was not admitted for the 

truth of the matter, but only to impeach [a witness]." See Brief of the Appellant at p. 16 (quoting 

Long v. State, 934 So. 2d 313, 316 (<J[lO) (Miss. Ct. App. 2006) (citing Hall v. State, 691 So. 2d 415, 

420 (Miss. 1997)) ( emphasis added). Thus, Scott does not simply argue that Barnes' s testimony was 

not offered for the truth of the matter asserted and therefore not hearsay; he argues that Barnes's 

testimony was not inadmissible hearsay because it was offered to impeach Landry's testimony. 

The Opinion overlooks that Mississippi Rule of Evidence 802 provides that: "Hearsay is not 

admissible except as provided by law. The words "as provided by law" include other rules 

prescribed by the Mississippi Supreme Court." M.R.E. 802. As provided by law in the cases of Hall 

and Long, Barnes's hearsay testimony was admissible as impeachment evidence under Rule 607 

because if was offered"' ... as circumstantial evidence from which the jury could infer that the trial 

testimony [of Landry] was unreliable."' Hall, 691 So. 2d at 420 (quoting Harrison v. State, 534 So. 

2d 175, 179 (Miss. 1988)); M.R.E. 607. 

The Opinion also rejects Scott's argument that Barnes' s testimony was admissible as present 

sense impression under Rule 803(1), finding that "'[t]he present sense impression rule requires a 

spontaneous statement, not one in response to a question."' Opinion at (<J[21) ( quoting Edwards v. 

State, 736 So. 2d 475,478 (<J[l l) (Miss. Ct. App. 1999)). The Opinion overlooks that the Edwards 
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Court made the quoted statement without citation to authority on that specific point, Edwards, 736 

So. 2d at 478 (<J[l 1), and the Edwards Court also specifically noted that the statement therein was in 

response to a question from a police officer. Id. 

More significantly, the Opinion overlooks that the quoted statement in Edwards, on which 

the Opinion in this case applies as absolute, conflicts with prior decisions from both this Court and 

our Supreme Court. In Clark v. State, our Supreme Court held that the transcript of a 911 call-in 

which numerous statements were made in response to questions-was admissible under Rule 803( 1) 

as a present sense impression. See Clark v. State, 693 So. 2d 927, 932 (Miss. 1997); see also, 

Cabrere v. State, 920 So. 2d 1062, 1064-65 (<J[<J[l 1-12) (Miss. Ct. App. 2006). In Turner v. State, a 

police officer asked a confidential informant over the radio who he was talking to-"who was 

that?"-and the informant told the officer that it was the defendant. Turnerv. State, 573 So. 2d 1335, 

1338 (Miss. 1990). The Court in Turner held that the statement was admissible as a present sense 

impression under Rule 803(1). Turner, at 1338-39. And this Court subsequently cited Turner in 

rejecting a defendant's argument that a statement that a bag belonged to him was inadmissible under 

Rule 803(1) because it was given in response to an officer's question "who does this belong to?" 

Mills v. State, 763 So. 2d 924, 927-28 (<J[<J[l0-15) (Miss. Ct. App. 2000). 

The present sense impression exception '"is based on the theory that the contemporaneous 

occurrence of the event and the statement render it unlikely that the declarant made a deliberate or 

conscious misrepresentation."' Mills, at 928 (<J[l 3) ( quoting Turner, at 1338) ( quoting M.R.E. 803( 1) 

cmt.). In this case, Landry's statement to Barnes-that she and Scott were smoking blunt-was made 

immediately after Barnes saw Landry with Scott, Landry walked up to Barnes; and Barnes asked her 

a general simple question "what was going on?" or "what they were doing." Under these 

circumstances, Landry's statement was sufficiently contemporaneous and fell within the present 
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sense impression exception of Rule 803(1). The trial court erred in excluding Bames's testimony 

about Landry's statement. And this Court overlooked, misapprehended, and/or misapplied the law 

that controls this issue. 

"[W]here constitutional rights directly affecting the ascertainment of guilt are implicated, the 

hearsay rule may not be applied mechanistically to defeat the ends of justice." Chambers v. 

Mississippi, 410 U.S. 284,302, 93 S. Ct. 1038, 1049 (1973). "[W]hen an accused is being tried for 

a serious offense, the jury is entitled to hear any testimony that the appellant might have in the way 

of an alibi or defense." Terry v. State, 718 So. 2d 1115, 1121 (CJ[28) (Miss. 1998) (citing Kennedy 

v. State, 278 So. 2d 404,406 (Miss. 1973)). "A criminal defendant is entitled to present his defense 

to the finder of fact, and it is fundamentally unfair to deny the jury the opportunity to consider the 

defendant's defense where there is testimony to support the theory." Id., (citing Keys v. State, 635 

So. 2d 845, 848-49 (Miss. 1994)). Scott submits that rehearing is warranted to readdress this issue. 

II. The trial court failed to instruct the jury on the essential elements of the 
crime under Counts I and III. 

Counts I and III charged Scott with attempted rape and burglary with the intent to rape. (C.P. 

l 0-11 ). "One of the essential elements of the crime of burglary is the intent to commit a specific 

crime." Daniels v. State, 107 So. 3d 961,964 (CJ[17) (Miss. 2013) (citations omitted) (emphasis in 

original). Similarly, the crime of attempt requires proof of "'(I) an attempt to commit a particular 

crime, . .. "' Neal v. State, 936 So. 2d 463,467 (CJ[13) (Miss. Ct. App. 2006) (quoting McGowan v. 

State, 541 So. 2d 1027, 1030 (Miss. 1989)) (emphasis added). Thus, the State was required to 

prove-and the jury to find-beyond a reasonable doubt that Scott intended and attempted to commit 

the crime of rape. The State's elements instructions for these crimes (instructions S-1 and S-6) 

merely listed "rape" as the crime attempted or intended under Counts I and III. (C.P. 141, 146). 
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Neither these instructions nor any others informed the jury of the elements comprising the crime of 

rape, forcible or otherwise. 

The Opinion holds that the jury was fairly instructed on the crimes of attempted rape and 

burglary with intent to rape because prior cases have found that instructions for burglary and attempt 

need only identify the underlying crime by name, not inform the jury on the elements of the 

underlying crime alleged to have attempted or intended. Opinion at (<JI<JI40-43). The Opinion 

overlooks that the purpose of jury instructions is ensure the right to a fair trial and, where as here the 

intent or attempt to commit a particular crime is an element of the offense, a fair trial should require 

that the jury be apprised of the elements/facts comprising the underlying crime allegedly intended 

or attempted. "[T]he very purpose of jury instructions is rooted in the right to a fair trial as 

guaranteed by the federal and state constitutional provisions that ensure that no person be deprived 

of life, liberty, or property without due process of law." Thomas v. State, 48 So. 3d 460, 483 (<JI72) 

(Miss. 2010) (Kitchens, J., dissenting) (citing U.S. Const. amend. V; Miss. Const. art. 3, § 14; 

Keeble v. U.S., 412 U.S. 205, 93 S.Ct. 1993, 36 L.Ed.2d 844 (1973)). "[T]he Due Process Clause 

protects the accused against conviction except upon proof beyond a reasonable doubt of every fact 

necessary to constitute the crime with which he is charged." In re Winship, 397 U.S. 358, 364, 90 

S. Ct. 1068, 1073 (1970) (emphasis added). "[T]he main 'purpose of jury instructions is to tell the 

jury what facts they have to find and who has the burden of proving or disproving those facts.'" Neal 

v. State, 15 So. 3d 388, 397 (<JI14) (Miss. 2009) (quoting Harris v. State, 861 So. 2d 1003, 1016 

(Miss. 2003)). 

In finding that instruction S-6 sufficiently instructed the jury on the crime of burglary with 

intent to rape by identifying the underlying crime ("rape") by name, the Opinion relies on Conner 

v. State, 138 So. 3d 143 (Miss. 2014). Opinion at (<J{42). The Opinion overlooks, however, that the 
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underlying crime in Conner was larceny, for which there clearly exists a general understanding by 

laypersons. See Conner, at 150 (CJ{16) ("[t]he general lay understanding of the term 'larceny' is that 

it connotes stealing or theft.") (citation omitted). The Conner Court advised that "[t]he trial court 

should instruct the jury on the elements of the intended crime in a burglary trial. ... " Id., at 150 

(CJ{16). And, recognizing that laypersons generally understand the simple legal meaning of larceny, 

the Conner Court found no error in merely identifying "larceny" as the underlying crime with out also 

listing its elements because the jury was "fully and fairly informed" of the crime of burglary with 

intent to steal. Id. 

In this case, the indictment1 indicates that the underlying crime was forcible rape under 

Mississippi Code Section 97-3-65(4)(a), which requires "rJjorcible sexual intercourse with any 

person, or who shall have sexual intercourse not constituting forcible sexual intercourse or statutory 

rape with any person without that person's consent by administering to such person any substance 

or liquid which shall produce such stupor or such imbecility of mind or weakness of body as to 

prevent effectual resistance." Miss. Code Ann. § 97-3-65(4)(a) (emphasis added). However, the 

elements instructions for attempted rape (S-1) and burglary with intent to rape (S-6) listed the 

underlying crime only as "rape." (C.P. 141, 146). The instructions did not inform the jury of the 

facts constituting the crime of "rape;" they did not even indicate whether the rape alleged was 

forcible rape or statutory rape, or non-forcible rape by drugging. As Presiding Justice Dickinson has 

recently observed, "[t]here is no general understanding of the meaning of many crimes[,]" including 

statutory rape. Quinn v. State, No. 2014-KA-01115-SCT, at *8 (*CJ{37) (Miss. May 19, 2016) 

(Dickinson, P.J., concurring in result only). 

1 See (C.P. 10). Of course, the indictment is not evidence which the jury is allowed to 
consider. 
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Unlike the crime of larceny, there is not clearly a general lay understanding of the meaning 

of the crime of "rape," and a jury is not fully and fairly informed by simply identifying the crime of 

"rape" by name. Instead, to ensure a defendant's right to fair trial, the jury should also be informed 

of the specific variety of rape alleged and the essential facts constituting that crime. "[W]ith no 

understanding of the acts comprising the intended crime, a jury cannot accurately determine whether 

the defendant harbored the requisite intent. Thus, the jury's comprehension of the intended crime 

is essential to its ability to determine whether the defendant committed burglary." Windless v. State, 

185 So. 3d 956, 963 (<j{l8) (Miss. 2015) (Chandler, J., concurring). "[A] jury that has not been 

properly instructed on the elements of a crime is inherently unable to render a verdict based on those 

elements. It follows that, in such cases, the defendant's fundamental right to due process of law and 

a fair trial have been compromised, and we may grant relief under the plain-error doctrine.[] " 

Conner, at 153 (<j{30) (Dickinson, P.J., concurring in part and dissenting in part). 

Scott's right to a fair trial was violated by the trial court's grant of instructions S-1 and S-6 

without further instruction informing the jury of the essential facts constituting the crime of rape that 

Scott allegedly intended and attempted to commit. Scott therefore requests this Court to grant 

rehearing to readdress this issue. 

III. The trial court erred in granting instruction S-1 lA. 

Instruction S-11 A, addressed the crime of kidnapping and told Scott's jury: "The Court 

instructs the Jury that confinement and asportation ( which means the moving of a victim against their 

will), are sufficient to support Kidnapping without regard to the distance moved, however slight, 

or the time of confinement, no matter how short." (C.P. 151, R.E. 18) (emphasis added). The 

Opinion overlooks that this instruction led the prosecutor to unfairly argue to Scott's jury during 

closing argument that "at any point during these events if you believe beyond a reasonable doubt that 
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he confined her and prevented her from going somewhere, it's kidnapping .... For two seconds. For 

one minute. It's kidnapping." (Tr. 361) (emphasis added). 

Scott's briefargued that instruction S-11 A was error because it impermissibly (1) commented 

on the weight and sufficiency of the evidence; (2) instructed the jury in the borrowed language of 

an appellate opinion in discussing the sufficiency of the evidence; and (3) presented an 

incorrect/incomplete statement of the law borrowed from the appellate opinion. See Brief of the 

Appellant at pp. 24-26. 

The Opinion acknowledges that instructions commenting on the weight of the evidence are 

erroneous. Opinion at(CJ[47) (quotingHancockv. State, 964 So. 2d 1167, 1172 (CJ[12) (Miss. Ct. App. 

2007). However, without actually determining whether instruction S-11 A erroneously commented 

on the weigh of the evidence, the Opinion shifts focus to whether S-11 A properly stated the law of 

Cuevas v. State, 338 So. 2d 1236 (Miss. 1976). See Opinion at (CJ[CJ[47-48). In so doing, the Opinion 

inadvertently overlooked and failed to address Scott's argument that the trial court erred in granting 

S-11 A because it impermissibly commented on the weight and sufficiency of the evidence. 

"Our law of criminal procedure has long perceived dangers in comments upon the evidence, 

and in that regard we have for years had a statute, Miss. Code Ann. § 99-17-35 ( 1972), which reads 

in pertinent part: 'The judge in any criminal cause, shall not sum up or comment on the testimony, 

or charge the jury as to the weight of evidence .... "' Hansen v. State, 592 So. 2d 114, 141 (Miss. 

1991) (quoting Miss. Code Ann. §99-17-35 (1972)). "Instructions that comment on the weight of 

the evidence are not proper." Howell v. State, 860 So. 2d 704, 745 (CJ[143) (Miss. 2003) (citing 

Austin v. State, 784 So. 2d 186, 193 (Miss. 2001 )). "Specifically, instructions that direct jurors' 

attention to the quality or weight of the evidence have been condemned by this Court." Id., (citing 

Hentz v. State, 489 So. 2d 1386, 1387 (Miss. 1986)). By instructing Scott's jury that his confinement 

of Landry was "sufficient to support Kidnapping without regard to the distance moved, however 
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slight, or the time of confinement, no matter how short[,]" instruction S-11 A impermissibly 

commented on the weight and sufficiency of the evidence on the kidnapping element of confinement. 

(C.P. 151) (emphasis added). For this reason, the trial court erred in granting instruction S-1 IA, 

Scott is entitled to a new trial, and this Court should grant rehearing to address the issue. 

In addressing the Cuevas case and instruction S-1 lA, the Opinion inadvertently 

misapprehended the points of law upon which Scott based this assignment of error. As it relates to 

Cuevas, Scott argued that S-llA was error because it "instruct[ed] the jury in the borrowed 

reasoning from a discussive portion an appellate opinion-a practice that has been repeatedly 

admonished" and also because it "[p]resented an incorrect/incomplete and abstract statement of the 

law discussed in Cuevas." See Brief of the Appellant at p. 25-26. 

When trial counsel objected to S-1 IA, the State cited Cuevas as support for the instruction. 

(Tr. 337). However, the Cuevas opinion addressed the sufficiency of the evidence of forcible 

confinement underlying a kidnapping conviction and, in so doing, reasoned as follows: 

[T]he present trend by most authorities is not the distance of asportation in 
kidnapping, but rather the fact of asportation as it relates to the unlawful activity. If 
forcible detention or movement is merely incidental to a lesser crime than 
kidnapping, such confinement or movement is insufficient to be molded into the 
greater crime of kidnapping. An illustration might well be a strong-armed robbery 
where the victim is detained and perhaps moved a few feet while being relieved of 
his wallet. The detention and movement would not support kidnapping albeit with 
force and unlawful. On the other hand, if the confinement or asportation be not 
merely incidental to a lesser crime, but a constituent part of the greater crime, the fact 
of confinement or asportation is sufficient to support kidnapping without regard to 
distance moved or time of confinement. 

Cuevas, 338 So. 2d at 1238. 

The Opinion overlooks that one ground of error in granting S-llA is that it improperly 

instructed the jury in the borrowed reasoning from an appellate opinion's discussion of the 

sufficiency of the evidence-a practice that has been repeatedly admonished. See, e.g., Knight v. 

State, 215 Miss. 251,255, 60 So. 2d 638,640 (1952); Woodv. State, 197 Miss. 657,661, 20 So. 2d 
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661,661 (1945); Gulf M. & N. R. Co. v. Weldy, 193 Miss. 59, 8 So. 2d 249, 144 (1942); Crawford 

v. City of Meridian, 174 Miss. 875, 165 So. 612,613 (1936). Our Supreme Court h "[has] repeatedly 

discouraged the practice of borrowing language from the reasoning of written opinions. Isolated 

from its context, or sought to be translated from mere discussion into substantive law, it is apt to 

become invested with a quality wholly inappropriate for use in instructions."' Wood, 197 Miss. 657, 

20 So. 2d at 661-62 (quoting Weldy, 193 Miss. 59, 8 So. 2d at 251). 

The Opinion in this case inadvertently overlooked that-regardless of whether instruction S-

11 A constituted a partially correct statement of the law from Cuevas-the trial court erred in granting 

S-1 lA because it improperly instructed the jury in the borrowed reasoning from the discussive 

portion of a written appellate opinion addressing the sufficiency of the evidence.2 

In addition to erroneously instructing the jury in the borrowed reasoning of the discussion 

portion of the Cuevas opinion, S-1 lA further presented an incorrecUincomplete and abstract 

statement of the law discussed in Cuevas. The gravamen of the rule expressed in Cuevas is that 

forcible confinement that is "merely incidental" to another crime is insufficient to support a separate 

charge of kidnapping. Cuevas, 338 So. 2d at 1238. Thus, if the jury was to receive any instruction 

on the point oflaw discussed in Cuevas, such instruction should have informed the jury that forcible 

confinement does not support a separate charge of kidnapping if the confinement was "merely 

incidental" to the commission of another crime-in this case, burglary or attempted rape. 

Instruction S-11 A erroneously commented on the weight and sufficiency of the evidence, 

instructed the jury in the borrowed reasoning of an appellate opinion's discussion of the sufficiency 

of the evidence, and set forth an incorrecUincomplete statement of the law. This instruction 

erroneously denied Scott "[a] fair and objective evaluation of the evidence by the jury .... " Duvall 

2 Instructing the jury in the language of an appellate opinion's discussion regarding the 
sufficiency of the evidence further illustrates that S-1 lA was erroneous as a comment on the 
weight and sufficiency of the evidence, as argued above. 
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v. State, 634 So. 2d 524,526 (Miss. 1994) (citation omitted). Accordingly, this Court should grant 

rehearing to reconsider this issue. 

IV. The trial court erred in denying Scott's request for a continuance and 
allowing untimely disclosed DNA evidence. 

The Opinion acknowledges that the State failed to disclose the expert's DNA analysis report 

until the night before trial, but then reasons that "[t]he State, however, did not receive the final DNA 

report until the day before trial as well" Opinion at (CJ[53 ). In excusing the State's untimely 

disclosure, the Opinion overlooks that "[t]he fact that the prosecution fails to unearth certain 

evidence until the last minute does not 'eviscerate[ ] the prejudice to a defendant caught unaware, 

nor the necessity for reversal' where the trial court denies the defense request for a reasonable 

continuance .... " Ramos v. State, 710 So. 2d 380, 385 (CJ[25) (Miss. 1998) (quoting West v. State, 

553 So. 2d 8, 17 (Miss. 1989) ). 

The Opinion also reasons: "Further, Scott knew the State sought the DNA evidence as early 

as June 19, 2014, when the State filed a motion to compel to obtain Scott's DNA for a laboratory 

to compare his sample to the blood samples obtained from Landry's home." Opinion at (CJ[53). This 

overlooks that the State is required to disclose not only the general class/type of expert evidence it 

intends to offer; it is required to disclose the actual reports of the expert's testing as well as the 

experts opinions. See U.R.C.C.C. 9.04(A)(4) (mandating that "the prosecution must disclose" 

among other things, "[a]ny reports, statements, or opinions of experts, written, recorded or otherwise 

preserved, made in connection with the particular case and the substance of any oral statement made 

by any such expert."). 

Under the Opinion's reasoning, the State satisfies its discovery obligations if it makes known 

to the defendant only that it intends to offer a general class/type of expert evidence. Both our 

Supreme Court and this Court itself have previously rejected such reasoning. See, e.g., Fleming v. 

State, 179 So. 3d 1115, 1119 (CJ[CJ[l 6-17) (Miss. 2015) (finding State's disclosure of cell phone records 
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did not provide defendant notice of expert's testimony/opinions about them); Kelly v. State, 735 So. 

2d 1071, 1079-80 ('l[<JI22-28) (Miss. Ct. App. 1999) (rejecting the State's argument that defendant 

had the "functional equivalent" of State's pattern-injury expert's opinions where defendant was 

aware from other discovery that State intended to offer pattern-injury expert testimony at trial). 

The Opinion also finds that "[i]t does not appear the State violated Rule 9.04." Opinion at 

('1{53). As stated above, Rule 9.04(A)( 4) requires the State to disclose the reports and opinions of its 

experts. Rule 9.04 also provides that the State has "a duty to timely supplement discovery" and that 

"[a]ll material and information to which a party is entitled must be disclosed in time to permit the 

party's attorney to make beneficial use thereof." U.R.C.C.C. 9.04 (E), (G). The State was required 

to disclose its expert's report and opinions. By disclosing the expert's report and opinions on the 

night before trial, the State failed to disclose this information in time for Scott's attorney to make 

beneficial use of it. The State violated Rule 9.04. 

Finally, the Opinion finds that any violation of Rule 9.04 was harmless and that Scott fails 

to show how he was prejudiced by the State's failure to demonstrate the locations of the blood stains 

in Landry's house that were tested. Opinion at ('1{54). The Opinion overlooks material facts related 

to the locations of the blood stains tested. The record reveals substantial uncertainty as to the 

locations of the blood samples tested. Investigator Jeff Byrd collected approximately 20 swabs of 

blood from Landry's house; two of the twenty swabs were identified as being taken from the blinds, 

while the remaining swabs were identified only as "swabs with stain from victim's residence." (Tr. 

231, Ex. 60-73). Even during State's expert Rodgers' testimony at trial, the location of the blood 

swabs was unclear. Police identified the swabs to Rodgers only as "I Tl," "2Tl ," "3Tl ," and "4Tl ," 

and Rodgers testified that she did not know where the samples came from. (See Tr. 272-73). In 

questioning Rodgers about the samples, the prosecutor interjected the alleged locations that the 

swabs were taken from the residence, claiming that Officer Byrd had identified such in his testimony. 
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(Tr. 271-73). According to the prosecutor sample 3Tl was Byrd's sample 4A, which was identified 

only as "swabs with stain from victim's residence." (See Ex. 61). The prosecutor also attributed 

sample 2Tl to Byrd's sample 3A, which is also only identified as "swabs with stain from victim's 

residence." (See Ex. 65). The record indicates that Scott's attorney was unfairly surprised at trial 

and forced, as trial unfolded, to attempt to decipher the State's witnesses' evolving inconsistent 

references to the location of the blood samples that were tested. The State did not even disclose the 

alleged locations of the blood samples to its own expert. 

One illustration of the importance of the locations tested is that Rodgers testified that Scott's 

DNA matched the blood on Landry's purse (2Tl). (Tr. 271-72). However, Landry repeatedly 

testified that she was the one that dug through her purse to look for money. (Tr. 157-58, 189). 

'"Section 26 of the Constitution of Mississippi guarantees to every person a fair and impartial trial. 

A fair and impartial trial includes a reasonable opportunity to prepare for trial.'" Barnes v. State, 249 

So. 2d 383,385 (Miss. 197l)(quoting Cruthirds v. State, 190 Miss. 892, 2 So. 2d 145 (1941)). "One 

of the fundamental policies of our criminal procedural rules is the avoidance of unfair surprise to 

either the prosecution or the defense." Coleman v. State, 749 So. 2d 1003, 1008 (<j{l3) (Miss. 1999) 

(citation omitted). The trial court's refusal to grant a continuance deprived Scott of his right to an 

adequate and fair opportunity to investigate and determine the location of the blood samples and 

prepare to meet State's testimony about the blood evidence at trial. Accordingly, Scott requests this 

Court to grant rehearing to reconsider this issue. 

V. The evidence was insufficient to support the verdict; alternatively, the 
verdict was against the overwhelming weight of the evidence. 

At trial, a critical issue was whether (as the State alleged) Scott intended and attempted to 

rape Landry, or (as alleged by Scott) the incident at issue involved a dispute over drugs or drug 

money and that Scott went to Landry's house only intending or attempting to get money from her. 

As discussed above, Scott's ability and right to present his theory of defense was unfairly restricted 
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by the exclusion of Barnes' s proffered testimony, which would have impeached Landry's testimony 

and presented evidence that Landry used drugs during the time period at issue and also that she had 

knew Scott socially through drug use-as evidenced by Barnes' s testimony that he saw Landry sitting 

in Scott's truck outside of Landry's house smoking a blunt together about a month before the 

incident. 

The Opinion overlooks additional facts that support Scott's theory that incident involved a 

dispute over drug money and not an intent or attempt to rape Landry. At the time of the incident, 

Landry was an aspiring pharmacist in college completing a Biochemistry degree. (Tr. 145). She had 

a motive to deny using drugs and not to report that the incident involved a dispute over drug money, 

out of fear that doing so may complicate the admissions process to her profession. In fact, Detective 

Rayner's police report and testimony reveal that Landry initially reported to police that Scott had 

thrown her on the bed and got on top of her on the bed. (Tr. 320-21). But at trial, Landry repeatedly 

denied that she or Scott were ever on her bed or that Scott had her on the bed; she also denied telling 

police this. (Tr. 175-76). 

Also, while Landry claimed that she did not know Scott personally, she testified that she had 

seen Scott at least three times prior to the incident: first, in a neighbor's yard; a second time a few 

days later when Scott came to Landry's house and asked for a ride; and a third time several months 

before the incident when Scott came to Landry's house while her young cousin was there. (Tr. 161-

62). On this third occasion, Scott knocked on Landry's door while she was in the shower; Landry's 

cousin answered; Scott asked for Landry and walked in the living room; Landry's cousin told her that 

a man was there to see her; and Landry came to the living room, cussed Scott, and told him to leave 

as if he were an intruder. (Tr. 161-63 ). Curiously, Landry did not call police that day. 3 (Tr. 181 ). 

3 Why would Scott freely walk inside Landry's house if they did not know each other 
from prior dealings? Why would Landry not call police if a man she did not know walked in her 
house? 
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Bames's excluded testimony and Landry's testimony about her prior interactions with Scott show 

that Landry knew Scott better than she claimed and support Scott's theory that the incident involved 

a dispute over drug money instead of an intent or attempt to rape Landry. 

Count III; Burglary with intent to commit the crime of rape 

"One of the essential elements of the crime of burglary is the intent to commit a specific 

crime." Daniels v. State, 107 So. 3d 961,964 (<J[17) (Miss. 2013) (citations omitted) (emphasis in 

original). In this case, the State alleged that Scott intended to commit the specific crime of rape. 

(C.P. 10). However, the evidence failed to prove beyond a reasonable doubt that Scott entered 

Landry's house with the intent to rape her. 

The Opinion finds sufficient Landry's testimony that Scott dragged her toward the bedroom, 

ripped at her clothing grabbed her, and made "sexually explicit" statements. Opinion at (<J[<J[60, 61). 

Landry testified that Scott took her down the hallway toward her bedroom saying, "I got that ass 

bitch" and "I got this shit now." (Tr. 152, 191). These are the statements that the Opinion refers to 

as "sexually explicit" and chooses not to reveal. Opinion (<J[<J[60, 61 ). And while Landry did testify 

that Scott ripped at her shirt and grabbed her all over, her testimony indicated that this occurred 

incident to a fight between them. When asked if Scott ever touched her sexually in her private areas, 

Landry testified: "I mean, he touched me all over the place. We were very much fighting, and he was 

just grabbing at me. Especially up on my chest, I think, because he already had one arm here." (Tr. 

184). Landry was then asked "but that wasn't sexual; that was y'all grappling with each other?" to 

which she answered, "Just ripping at my clothes. Definitely ripping at my clothes. My shirt mostly. 

And, you know, just trying- - you could tell he was trying to rip my shirt off and just - - I would say 

sexual feeling, yes .... " (Tr. 184-85). 

Further, Landry testified that she thought to herself while in the bedroom, "he wanted the 

money;" she told Scott she had the money; and they went to the kitchen to look for her purse. (Tr. 
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156) (emphasis added). The Opinion states that "Scott then dragged Landry back to the kitchen, 

looked through her purse, and found five dollars." Opinion at (<JI2). However, Landry repeatedly 

testified that she was the one that looked through her purse and got the money. (Tr. 157-58, 189). 

A portion of Landry's testimony also suggests that Scott did not drag her to the kitchen: 

Q. Okay. You said that ya'll were in a struggle, and he dragged you down the 
hallway; is that correct? 

A. Yes, I was in front of him. 

Q. Were you walking or going willingly, or were you being dragged? 

A. I was not going willingly. / mean, well, when we were going to my purse was 
probably the only time I was, okay, we're going to get my purse; let's get out 
of the bedroom. 

(Tr. 182) ( emphasis added). 

When Landry only found five dollars in purse she thought to herself, "what am I going to do 

at this point? I didn't have the money . ... " (Tr. 150, 189) (emphasis added). Also, Landry 

repeatedly testified that it was her idea to go to the A TM: "Let's just go to the bank, you know ... 

So he agreed to it, and we go out of the back door[;]" "I mean, I said I have a car, and we should 

go to an ATM[;]" "My suggestion was that we go get the money." (Tr. 158; 182-83) (emphasis 

added). 

Although Landry made allegations that she thought Scott was going to rape her, her 

testimony continually returned to "the money." Scott's alleged statements "I got that ass" and "I got 

that shit now" could be reasonably refer to him getting the money from Landry that she owed him. 

These statements can be construed as mildly sexual and, "[o]f course, such threats and statements 

are admissible on the question of intent [], but the means and force actually used are the principal 

factors on the question of intent." Lee v. State, 226 Miss. 276, 282, 83 So. 2d 818, 819 (1955). 

Scott's grabbing and ripping Landry's shirt was not shown beyond a reasonable doubt to be sexual 

or aimed at rape instead of incident to the struggle as he led Landry around the house to get the 
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money. "Mere suspicion of intent can not support a conviction." Holland v. State, 656 So. 2d 1192, 

1195 (Miss. 1995) (citation omitted). "We may conjecture the purpose of the defendant to have been 

to commit a rape, but, on the facts disclosed, it is conjecture only, and not an inference reasonably 

drawn from the evidence. The probabilities may be greater that a rape was intended, rather than 

robbery or murder; but mere probability of guilt of a particular crime, and that, too, springing more 

from instinct than from proved facts, cannot support a verdict of guilty." Green v. State, 67 Miss. 

356, 7 So. 326,326 (1890). Scott submits that the evidence failed to establish beyond a reasonable 

doubt that he intend to commit the specific crime of rape once inside Landry's home. 

Count I; Attempted Rape 

The crime of attempt consists of three elements: "' 1) an intent to commit a particular crime; 

2) a direct ineffectual act done toward its commission, and 3) failure to consummate its 

commission."' Ross v. State, 601 So. 2d 872,874 (Miss. 1992) (quoting Pruitt v. State, 528 So. 2d 

828, 830 (Miss. 1988)). The evidence concerning intent to rape is discussed above. The State's 

failure to sufficiently prove an over act and the failure to consummate the crime are addressed below. 

"In order to indict a defendant for an attempted crime, the indictment must set out with 

certainty the specific conduct that the State asserts to be the overt act." Short v. State, 990 So. 2d 

818, 819 (CJ[3) (Miss. Ct. App. 2008) (citing Durr v. State, 446 So. 2d 1016, 1017 (Miss. 1984)) 

(emphasis added). The State is likewise required to prove the overt acts charged: "In a prosecution 

for an attempt to commit an offense, [] it is necessary to charge and prove some overt act done 

toward the commission of the offense; ... In the case at bar, [] the overt acts are particularly and 

properly set forth in the indictment, and the question to be decided is whether or not the facts in 

evidence establish, or tend to establish, the overt acts charged." Dill v. State, 149 Miss. 167, 115 

So. 203, 204 (1928) (emphasis added). 

In this case, the indictment specifically alleged that Scott committed the crime of attempted 
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rape "in that he did intend to have forcible sexual intercourse with Danielle Landry; and did an overt 

act toward the commission thereof, to-wit: throwing her on the bed and trying to tear her clothes off; 

but he failed therein, in that the victim was able to get away .... " (C.P. 10). The evidence failed 

to establish beyond a reasonable doubt the overt acts charged. Landry repeatedly denied that she or 

Scott were ever on the bed. (Tr. 175-76). And her testimony revealed that Scott's ripping at her shirt 

and grabbing her occurred incident to a fight between them. (Tr. 184-85). 

The Opinion finds that Scott's statements and grabbing at Landry in the hallway sufficiently 

proved an overt act toward the crime of rape. Opinion at ('J[61). The Opinion overlooks that to 

sufficiently constitute an overt act, [t]he defendant's act must be a direct, unequivocal act toward the 

commission of the intended crime; that his acts must have progressed to the extent of giving him 

power to commit the offense and nothing but an interruption prevented the commission of the 

offense .... " Bucklew v. State, 206 So. 2d 200,203 (Miss. 1968) (citations omitted). The evidence 

in this case did not amount to a "direct, unequivocal act" toward raping Landry. 

The Opinion also acknowledges that Scott abandoned any attempt to rape Landry when she 

told him that the money was in the kitchen, and the Opinion summarily concludes that "While Scott 

contends this does not illustrate that he was prevented from committing the rape, this evidence is 

sufficient to support his conviction of attempted rape." Opinion at ('J[61 ). This holding overlooks 

and conflicts with the case of Ross v. State, 601 So. 2d 872 (Miss. 1992), which Scott cited and 

argued in his brief. See Brief of the Appellant at p. 32. 

In the analogous case of Ross, the defendant knocked on a woman's door, pointed a gun at 

her, ordered her in the house, pushed her on the couch, repeatedly ordered her to undress and once 

threatened to kill her. Ross, 601 So. 2d at 873. The woman attempted to escape, told him her 

daughter would soon be home from school and that her daughter's father was dead. Id. According 

to the woman, Ross then told her that if she had a daughter he would not do anything, and he then 

19 



ordered her to go outside, tum around and walk behind the trailer, while following her to ensure 

compliance. Id. 

On appeal, the Court held that this evidence was insufficient to support Ross's conviction 

for attempted rape. The Ross Court reiterated that Section 97-1-7 "[r]equires that the third element, 

failure to consummate, result from extraneous causes[,]" and "[a] defendant's voluntary 

abandonment may negate a crime of attempt." Id., at 874 (citing West, 437 So. 2d at 121). In 

reversing Ross' s conviction, the Court held that"[ w ]here a defendant, with no other impetus but the 

victim's urging, voluntarily ceases his assault, he has not committed attempted rape." Id., (citing 

In the Interest of R. T., 520 So. 2d 136, 137 (Miss. 1988) ). 

In this case, Landry's own testimony showed that Scott voluntarily ceased any alleged 

attempt to rape her simply by her urging that they go look for the money in her purse in the kitchen. 

(Tr. 156). Under Ross and other cases,4 the evidence was insufficient to establish beyond a 

reasonable doubt that Scott failed to consummate the crime due to extraneous causes and did not 

voluntarily abandon his alleged attempt to rape Landry before moving beyond mere acts of 

preparation. This Opinion in this case conflicts with Ross, and rehearing is warranted to readdress 

this issue. 

Count II; Kidnapping 

The Opinion overlooks and does not address the substance of Scott's argument under this 

issue. Scott argues that the evidence was insufficient to support a separate conviction for kidnapping 

because Scott's alleged confinement/restraint of Landry was Landry was incidental to the 

commission of the other alleged crimes. See Brief of the Appellant at pp. 32-35 ( citing Cuevas v. 

State, 338 So. 2d 1236 (Miss. 1976). 

4 See, e.g., Pruitt v. State, 528 So. 2d 828 (Miss. 1988); In the Interest of R.T., 520 So. 2d 
136 (Miss. 1988); West v. State, 437 So. 2d 1212 (Miss. 1983). 
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The Opinion overlooks the above-detailed material points of law and fact in finding that the 

verdict was supported by sufficient evidence and not against the overwhelming weight of the 

evidence. Accordingly, Scott requests this Court to grant rehearing to reconsider the sufficiency and 

weight of the evidence. 

VI. The trial court erred in denying Scott's motion to dismiss for violation 
of his right to a speedy trial. 

The Opinion overlooks material points of fact critical this issue. As to the time of Scott's 

arrest warrant and actual arrest, the Opinion represents that ( 1) "Scott alleges that the police issued 

an arrest warrant on July 3, 2009, and he turned himself in to police in October or November 2009" 

and (2) that "Scott asserts he turned himself in to police on an arrest warrant from the incident in 

October or November 2009 ... The record, however, does not fully support Scott's contention that 

he was first arrested in late 2009 for this crime." Opinion at ('l['l[4, 82) (emphasis added). 

The Opinion overlooks that this is not merely Scott's assertion. Detective Jack Rayner 

testified at trial that he was the officer that issued an arrest warrant for Scott, and that he did so on 

July 3, 2009. (Tr. 309). And the prosecutor herself-in the record at the hearing on Scott's speedy 

trial motions-told the trial court that Scott turned himself in to police in October or November of 

2009: 

As a matter of fact, the best that we can tell from what's remaining of the file, the 
defendant actually turned himself in in Hinds County sometime in late October or 
early November of that same year, 2009. He was on parole with the Mississippi 
Department of Corrections, and so he was transported back to the Department of 
Corrections and then was indicted after that point. 

(Tr. 41 ). This is consistent with the facts stated in Scott's prose speedy trial motions and the speedy 

trial motion filed by Counsel Porter. (C.P. 22-23, 32-33, 121). 

Length of the Delay; Reasons for the delay 

For purposes of Scott's constitutional speedy trial violation, the Opinion correctly counts 

against the State the 171-day delay between Scott's indictment ( on September 26, 2011) and 
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arraignment (on March 14, 2012). Opinion at (<}[84). The Opinion also correctly acknowledges that 

the constitutional speedy trial right attaches and begins to run from arrest or formal indictment or 

information, "'whichever occurs first.'" Opinion at (<}[80) (quoting McBride v. State, 61 So. 3d 138, 

142 (<}[8) (Miss. 2011)). 

However-overlooking the undisputed fact that Scott was arrested at the latest in early 

November 2009-the Opinion inadvertently misapplied the law and found that Scott's constitutional 

speedy trial right did not begin to run until his indictment on September 26, 2011. Opinion at (n82-

83 ). Conservatively treating Scott's arrest date as November 15, 2009, a delay of 680 days passed 

from Scott's arrest until his indictment on September 26, 2011. This delay counts against also. 

Where as here the delay is presumptively prejudicial, "the burden shifts to the prosecution 

to produce evidence justifying the delay and to persuade the trier of fact of the legitimacy of these 

reasons." State v. Ferguson, 576 So. 2d 1252, 1254 (Miss. 1991). The State "must show either a 

delay caused by the defendant or good cause for the delay." Thomas v. State, 48 So. 3d 460, 476 

(<}[45) (Miss. 2010) (citation omitted). The Opinion notes that after Scott's arrest, "[t]he Mississippi 

Department of Corrections [] revoked an unserved sentence from a previous conviction, and Scott 

remained imprisoned until February 6, 2011." Opinion at (<}[4), see also, (<}[82). The Opinion 

overlooks, however, that numerous cases establish that time spent imprisoned for another crime is 

not good cause excusing a delay. See, e.g., Beavers v. State, 498 So. 2d 788, 790-91 (Miss. 1986) 

(overruled on other grounds) ("Incarceration via parole revocation, however, is not a legitimate 

reason for the prosecution's failure to bring an accused to trial.") (citing Burgess v. State, 473 So. 

2d 432, 433-34 (Miss. 1985)); Perry v. State, 419 So. 2d 194, 199 (Miss. l 982)("right to speedy trial 

cannot be dispensed on ground that accused is serving time in another jurisdiction.") (citing Smith 

v. Hooey, 393 U.S. 374, 378, 89 S. Ct. 575,579 (1969); Williams v. State, 5 So. 3d 496,501 (<}[12) 

(Miss. Ct. App. 2008) ("'[t]he mere fact that the defendant is in custody for another crime is 
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generally not a sufficient reason for delaying a trial."') (quoting Fisher v. State, 532 So. 2d 992, 995 

(Miss. 1988) ). 

Thus, not only does the 171-day delay between Scott's indictment and arraignment count 

against the State, the prior 680-day delay between Scott's arrest and indictment also counts against 

the State. The record establishes an 851-day delay without good cause between Scott's arrest and 

his arraignment. Thus, the "length of the delay" and "reasons for delay" factors weigh heavily in 

Scott's favor on his constitutional speedy trial claim without even reaching the additional delays 

between Scott's arraignment and eventual trial on April 19, 2014. 

Assertion of the Right 

The Opinion weighs this factor against Scott because the record contains motions to dismiss 

for a speedy trial violation but does not contain a technical demand for a speedy trial. Opinion at 

(<J[87). The United States Supreme Court has "reject[ed] ... the rule that a defendant who fails to 

demand a speedy trial forever waives his right." Barkerv. Wingo, 407 U.S. 514,528, 92 S. Ct. 2182, 

2191, 33 L. Ed. 2d 101 (1972); see also, Berry v. State, 728 So. 2d 568,570 (Miss. 1999) ("[T]the 

right to a speedy trial is a fundamental constitutional right, and a defendant may only waive her 

speedy trial right by knowing and intelligent waiver."). "A defendant 'has no duty to bring himself 

to trial. ... Still he gains far more points under this prong of the Barker test where he has demanded 

a speedy trial."' Brengettey v. State, 794 So. 2d 987, 994 (<J[l 7) (Miss. 2001) ( quoting Jaco v. State, 

574 So. 2d 625, 632 (Miss. 1990)). "[I]f [a defendant] is not required to demand a speedy trial-but 

given credit if he does-it is illogical to hold that the failure to do so favors the State. Instead, as here, 

this factor remains neutral; it favors neither party." Bailey v. State, 78 So. 3d 308, 325-26 (<J[67) 

(Miss. 2012) (Dickinson, P.J., dissenting). Scott submits that the absence of a particular demand for 

a speedy trial should not weigh against him and is, at worst, a neutral factor favoring neither party. 
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Prejudice 

In support of its finding that this factor weighs against Scott, the Opinion states that"[ w ]hile 

the loss of evidence could be prejudicial, the supreme court has 'stated that the defendant must prove 

that this prejudice impaired a fair trial outcome; otherwise, such a claim is speculative."' Opinion 

at (<)[90) (quoting Bailey, 78 So. 3d at 323 (<)[56)). The Opinion overlooks that "'Barker v. Wingo 

expressly rejected the notion that an affirmative demonstration of prejudice was necessary to prove 

a denial of the constitutional right to a speedy trial."' Ferguson, 576 So. 2d at 1255 (quoting Moore 

v. Arizana, 414 U.S. 25, 26, 94 S.Ct. 188, 189 (1973)). 

The Opinion acknowledges that "'Generally, this Court will find prejudice where there was 

a loss of evidence, the death of a witness, or the investigation becomes stale."' Opinion at (<)[89) 

(quoting Johnson v. State, 68 So. 3d 1239, 1245 CCII18) (Miss. 2011)) (emphasis added). The Opinion 

overlooks the fact that so many files got lost that this case became a "cold case" file. The prosecutor 

admitted on the record that police "dropped the ball" on the case, numerous files and statements were 

lost, and "it becomes a cold case," among other things: 

Our police department who dropped the ball. They did their work that night [ of the 
incident]. But after that, Hattiesburg Police Department was in shambles. The 
detectives are leaving, and they drop the ball. That's why you've got the delay. The 
detectives leave. The files get lost. Statements get lost. 

The police did an excellent job that night. Every drop of evidence was collected. 
Every bit of it. Charted. The crime scene did wonderful. They failed in their duty 
when the investigator left, and it didn't get pushed to the D.A. 's office. The file got 
lost. So it becomes a cold case. 

(Tr. 75; 363). The parties acknowledged that Landry provided police with more than one statement 

that the State lost, and the detective's file was lost along with written statements from Molley and 

other witnesses. (Tr. 47-48, 68). And police did not request a recording of the 911 call reporting 

the incident, and the recording was rendered unavailable by the delay. (Tr. 40). 

The loss of this and numerous other unknown police files, fundamentally deprived Scott of 
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an adequate ability and opportunity to defend against the charges. The Opinion overlooks that "[t]he 

inability of a defendant adequately to prepare his case skews the fairness of the entire system" and 

that Scott's lengthy pretrial incarceration, the loss of the case file by police including numerous 

statements and other unknown evidence "hindered [] his ability to gather evidence, contact 

witnesses, or otherwise prepare his defense." Barker, 407 U.S. at 532-33, 92 S. Ct. at 2193. Scott 

was effectively denied due process of law by the State's loss or destruction of nearly the entire police 

file containing numerous items of evidence. The prejudice factor weighs against the State and in 

Scott's favor. 

CONCLUSION 

Scott submits that the foregoing propositions warrant the grant of this Motion for Rehearing 

and requests this Court to withdraw its original opinion and substitute a new opinion vacating his 

convictions and sentences and dismissing the charges against him or, alternatively, reversing his 

convictions and sentences and rendering a judgment of acquittal in his favor or, alternatively, 

reversing his convictions and sentences and remanding this case for a new trial. 

WHEREFORE, PREMISES CONSIDERED, Appellant requests this Honorable Court to 

grant this Motion for Rehearing. 

Respectfully submitted, 

OFFICE OF ST A TE PUBLIC DEFENDER 
INDIGENT APPEALS DIVISION 
For James Wesley Scott, Appellant 

BY: /s/ Hunter N. Aikens 
Hunter N. Aikens, Miss. Bar 102195 

OFFICE OF ST A TE PUBLIC DEFENDER 
INDIGENT APPEALS DIVISION 
P.O. Box 3510 
Jackson MS 39207-3510 
Phone: 601-576-4200 
Email: haike@ospd.ms.gov 
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February 14, 2017 

This is to advise you that the Mississippi Court of Appeals rendered the following 
decision on the 14th day of February, 2017. 

Court of Appeals Case# 2014-KA-00572-COA 
Trial Court Case # 11-556CR 

James Wesley Scott a/k/a James W. Scott a/k/a James Scott v. State of Mississippi 
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SMCI #20590 
22689 Hwy 463 North 
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The motion for rehearing is denied. 
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