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STATEMENT REGARDING ORAL ARGUMENT 

 Pursuant to Miss. R. App. P. 34(b), Groundworx, LLC (“Groundworx”) requests that oral 

argument be granted to the parties in this case. This case has already been retained by the 

Supreme Court, and since it involves “fundamental and urgent issues of broad public 

importance,” as well as “substantial constitutional questions as to the validity of . . . [official 

municipal action][,]” Groundworx believes this Court would benefit from being able to ask 

questions and listen to each party’s positions on these issues. Miss. R. App. P. 16(d). 

INTRODUCTION 

  

 Appellee Thomas Blanton (“Blanton”) asks this Court to conclude that overcoming a 

Rule 24 intervention analysis exempts him from establishing the justiciability and statutory 

requirements for bringing direct suit against the City of Hattiesburg (“the City”). As the 

appellant on this appeal, Groundworx did not raise the Chancery Court’s grant of Blanton’s 

motion to intervene as an issue for this Court to review. Instead, Groundworx appealed the 

Chancery Court’s ruling on the issues found in Groundworx’s and Blanton’s cross-motions to 

dismiss. But, somehow, Blanton thinks Rule 24 reigns supreme over the issues and law raised by 

Groundworx in its Brief.  

Except to state that Groundworx’s position is irrelevant in this case, Blanton failed to 

argue or even address the appropriate standard for showing that he had standing to assert his 

legal claim. Further, he argues that compliance with MISS. CODE ANN. § 11-51-75 was not 

necessary, because the option he chose – intervention – bypassed § 11-51-75’s “mandatory and 

jurisdictional”1 application. This a bold position for Blanton to take, especially considering that 

                                                 
1 Ball v. Mayor & Bd. of Aldermen, 983 So. 2d 295, 299 (Miss. 2008). 
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he did not cite one case that holds, or even infers, that the procedural guidelines of Rule 24 can 

be used as a substitute for establishing substantive standing or complying with the jurisdictional 

requirement of § 11-51-75. 

 The lack of authority to prop up Blanton’s positions does not stop there. The substance of 

Blanton’s Miss. Const. Art. VII, § 183 arguments, and especially his application of Brister v. 

LeFlore County, illustrates nothing more than an attempt to fit a square peg in a round hole. 

Even Blanton himself seems to have trouble putting together a thorough, reasoned analysis of 

Brister. Instead, he offers repeated, conclusory remarks on the different points he believes prove 

his case. But, the lack of support for those conclusions, both in the facts and the law, only 

bolsters Groundworx’s position that the Agreement does not violate the constitution. 

RESPONSE TO BLANTON’S ALLEGATIONS OF UNETHICAL CONDUCT 

 

 At pages 12 and 13 of Blanton’s Brief, he states: “[C]ounsel for Groundworx 

purposefully and recklessly misquotes Appellee Blanton in an attempt to misdirect this Court.” 

The quote in issue comes from Blanton’s first filing—his motion to intervene, where he alleged: 

“. . . until now, there has not been a clear and present threat that taxpayers such as Blanton will 

be required to finance construction of Groundworx’s System.” R. 298. Counsel for Groundworx 

used this quote on page 6 of its Appellant Brief, but failed to include the clause “until now”.  

 After review of this quote in Groundworx’s Brief, along with the pleading from which it 

came, briefing counsel for Groundworx acknowledges the incompleteness of the quote used 

when reread in the context of the quote’s original paragraph. Counsel apologizes to the Court and 

Blanton for any confusion this has caused, and assures the Court and counsel that the misuse was 

not purposeful, nor was it an attempt to misdirect the Court.  
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Blanton’s intervention in this case came just a few weeks before the City terminated the 

parties’ Agreement. The Agreement’s termination led Groundworx to amend its complaint to 

withdraw its claim of specific performance. After Groundworx withdrew that part of its claim, it 

became certain that the wastewater system would not be built—and, as a result, it could fairly be 

said that “there [was] not a . . . present threat that taxpayers such as Blanton [would] be required 

to finance construction of Groundworx’s System.” On page 6 of its Brief, Groundworx prefaces 

its use of the quote in stating: “Despite initial attempts to claim otherwise, Blanton even 

admitted: [quote].” Since the quote actually did come from Blanton’s very first filing, which 

came before Groundworx amended its complaint, the quote’s preface indicates a mistaken belief 

on the part of briefing counsel that the quote came from one of Blanton’s later filings. 

Moreover, this quote was only used as a factual allegation in Groundworx’s Brief: once 

in the Facts section and once more in a brief factual rundown prior to Groundworx’s Standing 

Argument. Appellant Brief at pg. 11. This misquote was never relied upon or expressly used to 

draw any legal conclusion, or to ask this Court to do so. In fact, on page 13 of its Brief, during its 

analysis and application of Donald v. Stauffer, 106 So. 357 (Miss. 1925), Groundworx states: 

“The taxpayers’ position in Donald is exactly Blanton’s before this Court: He claims standing 

because the Agreement calls for Blanton, as a taxpayer, to finance the wastewater system.” So, 

not only did counsel for Groundworx not use or rely upon the quote complained of, but 

Blanton’s actual position was applied in Groundworx’s legal arguments.  
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ARGUMENT 

 

I. INTERVENING UNDER RULE 24 IS NOT A SUBSTITUTE FOR 

ESTABLISHING STANDING AND COMPLYING WITH MISS. CODE ANN. § 

11-51-75 

Blanton asserts that Groundworx’s arguments on standing and MISS. CODE ANN. § 11-51-

75 are not applicable in this case. He argues:  

Each of the cases cited by [Groundworx] involves a direct lawsuit challenging the 

action of a municipality or other public entity. [Groundworx’s] Brief consistently 

confuses a direct action against a city from a Motion to Intervene under Rule 24 in 

an existing case which was not initiated by Mr. Blanton. Thus, the rationale set 

forth in [the Groundworx’s cited cases] have no application in the present case.  

 

Blanton’s Appellee Brief at pg. 14.  

 

Then, Blanton took the position: 

 

In rather dramatic fashion, Groundworx argues that Mr. Blanton does not have 

standing to intervene because he did not file an appeal under Section 11-51-75 of 

the Mississippi Code of 1972, as amended. . . . If Groundworx’s argument is taken 

to its logical conclusion, then intervention in Chancery Court in a case involving a 

municipality would be impossible. Rule 24 would be reduced to a nullity. . . .” 

 

Id.at 16-17. 

 

Blanton’s position in this respect can be fairly summarized as an argument that substantive law 

must defer to the procedural provisions of Rule 24. In fact, he chose not to argue or even address 

the merits of the dispositive issues raised by Groundworx as assignments of error on this appeal. 

And, Blanton takes his position with no support from any authority of this Court.  

Rule 24 and its standard for intervention is applicable in the context of non-parties 

wanting to participate in an on-going case—essentially, the intervention standard is applied to 

people who are on the outside looking in. In that regard, the standard to intervene does not 

address whether the non-party establishes the requisite standing to survive as an actual plaintiff 

within the case. Rather, the procedural rule merely requires a showing that the non-party has an 
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interest in the case that could be affected by the case’s outcome. Miss. R. Civ. P. 24(a)(2). If the 

non-party can make that preliminary showing, they “shall be permitted to intervene in [the] 

action.” Miss. R. Civ. P. 24(a). 

Simply put, the standard governing non-party intervention is not the same standard 

applied against an intervenor’s subsequent complaint—and this Court has held exactly the same. 

In City of Picayune v. Southern Reg’l Corp., the City of Picayune (“Picayune”) filed a complaint 

on behalf of its citizens against two non-profit corporations (“the defendants”) for negligent 

entrustment of trust properties. 916 So. 2d 510, 517-18 (Miss. 2005). The defendants moved to 

dismiss on the basis that Picayune lacked standing to sue on behalf of its citizens. Id. at 518. The 

chancery court dismissed Picayune, and in response, six citizens decided to intervene (“the 

Intervenors”) in Picayune’s case. Id. The Intervenors re-asserted the legal positions of Picayune, 

and they also asserted additional claims as individual citizens. Id. The defendants then moved to 

dismiss the Intervenors on the basis that they, too, lacked standing to bring suit. Id. The chancery 

court denied the motion to dismiss, and the case proceeded to trial between the Intervenors and 

defendants. Id.  

At trial, the defendants prevailed on the merits. Id. The Intervenors appealed, and the 

defendants decided to cross-appeal the chancery court’s decision that the Intervenors had 

standing in this case. Id. On that issue, this Court reversed the chancery court, and held that “the 

Intervenors failed to establish a substantive legal right on which to base their claims for relief.” 

Id. at 520.  

To reach that result, this Court’s analysis was thorough, and it is directly applicable to 

Blanton’s belief that Rule 24’s relaxed standard governs whether he had standing to assert a legal 

claim: “[I]t must be recognized that different standing requirements are accorded to different 
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areas of law, and an individual’s legal interest or entitlement to assert a claim against a defendant 

must be recognized by law, whether by statute or by common law.” Id. at 526. “Quite simply, the 

issue . . . [is] whether a party plaintiff in an action for legal relief can show in himself a present, 

existent actionable title or interest, and demonstrate that this right was complete at the time of the 

institution of the action.” Id.  

And this Court’s analysis did not end there. “In today’s case, we are guided by statute[.] 

*** Accordingly, we are expressly directed to Miss. Code Ann. § 79-11-155, which governs the 

ability of a party to challenge a corporation’s power to act[.]” Id.  

Doesn’t this sound exactly parallel to § 11-51-75, which governs the ability of a person to 

challenge the decision of a municipality?  

“This statutory language is straightforward and the legislative intent behind it is easily 

recognized.” Id. “In today’s case, under these well-stated indicia of [the requisites for 

bringing suit against a corporation], it becomes clear that none of the Intervenors were 

qualified to bring suit . . . . Furthermore, according to Miss. Code Ann. § 79-11-155, the 

Intervenors have failed to establish standing as . . . they do not assert this action directly[.]” 

Id. at 528 (emphasis added). Again, this ruling was reached after the parties had been allowed to 

intervene. 

This Court’s reversal of a chancellor on this issue resolves Blanton’s position against 

him. City of Picayune’s analysis and holding, in the context of an Intervenor attempting to assert 

a legal claim in the face of a statute that defines how to pursue a direct action, is an exact fit to 

the questions before this Court:  

1. Does a statute control the legal claim brought by Blanton?  
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Yes: § 11-51-75.  

2. Did Blanton meet the statute’s requirements?  

No.  

3. Does intervening cure Blanton’s inability to establish standing under § 11-51-75?  

Per City of Picayune, No.  

Blanton missed § 11-51-75’s deadline to challenge the Agreement. Blanton cannot 

establish the requisite standing. Failing in those two, Blanton sought an end-run by filing a 

motion to intervene, where he only had to show “an interest in the rights that are at issue in the 

litigation.” Blanton’s Appellee Brief at pg. 9 (citing Guaranty National Insr. Co. v. Pittman, 501 

So. 2d 377, 384 (Miss. 1987)). Blanton did not use Rule 24 to passively protect his interest—

instead, he filed a cross-complaint and motion to dismiss against Groundworx’s entire lawsuit. If 

lack of standing and § 11-51-75 unequivocally bar Blanton from bringing this exact complaint 

and dispositive motion in a direct action, as they do, then Rule 24 may not be used to provide 

Blanton an easy path to right his “mandatory and jurisdictional” wrong. 

Blanton’s favorite case on this issue is Yerby v. United Healthcare Ins. Co. But Yerby’s 

facts and holding stand in stark contrast to the circumstances surrounding Blanton’s use of 

intervention.  

In Yerby, United Healthcare Insurance Company (“United”) paid medical bills for 

injuries the plaintiff suffered in a car wreck. Yerby v. United Healthcare Ins. Co., 846 So. 2d 

179, 180-81 (Miss. 2002). Since United’s healthcare plan was an employee/employer 

contribution plan, ERISA governed United’s subrogation rights even though United’s plan with 

the plaintiff contractually granted United subrogation. Id. at 181. After the plaintiff filed a 

personal injury lawsuit, United intervened to assert its lien on the plaintiff’s recovery. Id. The 
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case eventually settled, and the plaintiff moved to deny United’s lien on the basis that ERISA § 

1132(a)(3) allowed United only to file suit to seek equitable relief, while the subrogation relief 

United sought by intervention, was legal, contract damages. Id. at 181, 183. United responded 

that it could obtain the relief it requested through another statutory section, § 1132(a)(1)(B). Id. 

at 182. The trial court sided with United on this issue. Id. at 181. 

On appeal, the plaintiff asserted that since § 1132(a)(3) provides United only a claim for 

equitable relief, it is improper to allow United to intervene to collect legal damages under           

§ 1132(a)(1)(B), the section that allows claims to be brought only by the healthcare plan’s 

beneficiary or participant. Id. at 183. Stated another way, since United was the plan’s fiduciary, 

and not a plan beneficiary or participant, § 1132(a)(1)(B) remedies should not be available to 

United as an intervenor since United could not seek those remedies by direct suit. Id. 

This Court disagreed with the plaintiff and affirmed the trial court’s decision in favor of 

United. Id. at 187. In doing so, the Court relied heavily on the United States Supreme Court case 

of Great-West Life & Ann. Ins. Co. v. Knudson, 534 U.S. 204 (2002), where SCOTUS expressly 

left open Yerby’s exact issue, in the ERISA context: “We express no opinion as to whether 

petitioners could have intervened in the state-court tort action brought by respondents . . . .” Id. at 

186. So, due to Knudson’s acknowledged refusal to address “whether a Plan fiduciary (United) 

may receive other forms of relief when a Plan beneficiary ([the plaintiff]) brings suit under § 

1132(a)(1)(B) to enforce or clarify his or her rights under the Plan[,]” the Yerby Court chose to 

allow it. Id. at 187. 

In his Brief, Blanton chose not to analyze the complicated facts and legal issues of Yerby; 

rather, he cited general propositions to conclude that his choice to intervene negates standing and 

compliance with § 11-51-75. But Yerby offers no such blanket rules—its holding relied on a 
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United States Supreme Court case expressly not deciding whether intervention could be used for 

ERISA fiduciary subrogation.  

The most important distinction of our case from Yerby, though, is much simpler than that, 

and it only requires this Court to look at how these claim-barring statutes affect United (in that 

case) and Blanton (in ours): § 1132(a)(1)(B) expressly precluded United from ever bringing a 

direct suit, in any court, to obtain the relief it sought. On the other hand, § 11-51-75 expressly 

granted Blanton the right to directly bring the exact challenge he brought through intervention. 

Blanton chose not to follow the statute’s mandate, so it is only by his choice that the statute has 

preclusive effect. And that preclusive effect has been affirmed by this Court with no found 

exception.  

Decision after decision has reiterated § 11-51-75’s “mandatory and jurisdictional” 

application to claims of aggrieved citizens wishing to challenge municipal action. This Court 

actually reaffirmed this position only days ago on February 9, 2017, when it handed down 

Pemberton Properties, Ltd v. Mayor and Bd. of Aldermen of City of Pearl.2 This application has 

even been upheld when aggrieved parties brought tardy, chancery court lawsuits. See South 

Central Turf, Inc. v. City of Jackson, 526 So. 2d 558 (1988).  Despite this strict adherence, 

Blanton believes intervention to be excepted, and “[i]f Groundworx’s argument is taken to its 

logical conclusion, then intervention in Chancery Court in a case involving a municipality would 

be impossible.” Blanton’s Appellee Brief at pg. 17.  

                                                 
2 “[U]nder Section 11-51-75, the property owners had to present the bill of exceptions “within ten (10) 

days from the date of adjournment at which session the . . . municipal authorities rendered such judgment 

or decision.” The plain, unambiguous language of the statute counts the ten-day period from the date of 

the completed decision to be appealed.” Pemberton Properties, Ltd v. Mayor and Bd. of Aldermen of City 

of Pearl, No. 2015-CA-01865-SCT, Slip Op. at 6 (Feb. 9, 2017). 
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Contrary to Blanton’s assertion, the case of Falco Lime v. Mayor & Alderman of 

Vicksburg did take Groundworx’s argument all the way to its logical conclusion: “[§ 11-51-75] 

embraces ‘any act of a county or municipality leaving a party aggrieved . . .’ Where a 

plaintiff's action is ‘in form and substance, and for all purposes, an appeal from a decision’ 

of a municipality, ‘exclusive jurisdiction [is] in the circuit court pursuant to § 11-51-75.’” 

836 So. 2d 711, 716 (Miss. 2002) (emphasis added) (internal citations omitted).  

Falco Lime could not be more clear: Blanton’s late, chancery court intervention, which 

consisted of a pure legal challenge that arose the day the City Council formally approved the 

Agreement’s execution, is “in form and substance, and for all purposes, an appeal” of the City’s 

decision to enter the Agreement.  

Blanton’s cross-complaint should have been dismissed. 

II. THE AGREEMENT DID NOT VIOLATE THE MISSISSIPPI OR U.S. 

CONSTITUTIONS 

 

a. Miss. Const. Art. VII, § 183 and Brister v. LeFlore County 

Blanton’s analysis of the Agreement, under Brister v. LeFlore County’s interpretation of 

Miss. Const. Art. VII, § 183, repeatedly points to different contractual provisions to draw the 

same unsupported conclusion: that the Agreement violated § 183. But a closer look at Blanton’s 

analysis exposes that Brister and our case are incomparable—in every sense of the word.  

For example, directly after reciting the simple facts of Brister, Blanton states: “Under the 

payment mechanism established in the contract between Groundworx, LLC and the City of 

Hattiesburg . . . there is no question that the City of Hattiesburg would have both financed and 

lent its credit to Groundworx.” Blanton’s Appellee Brief at pg. 18. Then, after stating that 
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Groundworx will own property and that Groundworx and the MDEQ will approve the plans for 

the wastewater system, Blanton concludes: “The contract between Groundworx and the City . . . 

clearly established a mechanism by which the City would have financed a private corporation . . . 

.” Id. at 19. Here’s another: “The language in the contract could not be any more unambiguous in 

asserting that Groundworx was a private corporation which retained total control . . . .” Id. at 20. 

“[U]nder the terms and provisions of the contract, the City agreed to finance Groundworx by 

paying Groundworx million upon millions of dollars . . . . It was a paradigmatic violation of 

Section 183.” Id. at 23. 

Interestingly enough, none of Blanton’s broad assertions are matched by case citations, 

nor do any follow an analysis of a case purportedly standing for the assertion made. The only 

rules Blanton cited from Brister vaguely discuss public control. Outside of Brister, and arguing 

against Groundworx’s use of Albritton v. City of Winona, Blanton offers no case law to support 

his constitutional assault on the Agreement. It should be noted that Blanton does name a few 

other cases that cite Brister, and he also briefly mentions a 1910 case that cites § 183. However, 

Blanton’s Brief does not hide it—Brister is the only leg he stands on.  

Blanton’s arguments are, at best, an attempt to mold Brister’s holding into the context of 

a services contract, but the case cannot be read nearly that far. Brister is clear: a county may not 

donate $30,000 to a private company to make capital improvements.3 There was no services 

contract in Brister, or any contract for that matter, and the donation in no way obligated the 

private company to the county. 

                                                 
3 Brister v. LeFlore Cnty., 125 So. 816 (Miss. 1930). 
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So, Blanton’s position then begs the question: How can a comparison be drawn between 

(1) a case where a county impermissibly gives money to a private hospital where citizens will 

pay for and receive private healthcare, and (2) our case, involving a city lawfully contracting 

with a wastewater company so that the city directly receives comprehensive services to meet its 

legal obligations in order to avoid sanctions from regulatory agencies? The short answer to that 

question is that Brister not only is not controlling, but it actually provides this Court no guidance 

here, in view of its completely different facts.  

b. The 14th Amendment’s Due Process Clause 

 

In its Memorandum Opinion and Rulings on Motion to Dismiss, the Chancery Court did 

not perform a due process analysis similar to the analysis it performed under Miss. Const. Art. 

VII, § 183. On pages 7 and 8 of that Opinion, the Chancery Court quoted the Due Process 

Clause, and then, on page 12, without any other mention, concluded: “the Contract violates 

Article VII, Section 183 of the Mississippi Constitution and the due process clauses of the 

Mississippi Constitution . . . and United States Constitution.” R. 1595-1609; GX R.E. 3. 

It should be noted that Blanton’s due process argument, and the Chancery Court’s ruling 

on the same, became moot when Groundworx amended its complaint after the City terminated 

the Agreement. At that time, it became certain that the wastewater system would not be 

constructed, and that any sort of assessment would not be imposed upon the City’s taxpayers.  

Moreover, neither Blanton nor the Chancery Court point to any specific provision of the 

Agreement that violates the Due Process Clause. It is disputed between Groundworx and the City 

whether the City had a duty to identify a revenue stream to which Groundworx could point in 

securing its own private financing for the wastewater system, but the express terms of the 
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Agreement do not provide that Blanton was “required to make a financial contribution” to fund 

the same. Blanton’s Appellee Brief at pg. 24. Blanton is essentially asking this Court to rule that 

one of the disputed issues between Groundworx and the City—if Groundworx were to prevail at 

trial on that issue—could lead to a result that violates the Due Process Clause. But that result is 

not even possible since Groundworx amended its complaint.  

The substance of Blanton’s argument falls short, as well.  

Blanton’s arguments under the Due Process Clause amount to concerns about substantive 

due process violations. He believes that the City raising revenue to pay for the wastewater 

system constitutes an unlawful taking of his property “without any assurance that said ‘system’ 

will be operational.” Blanton’s Appellee Brief at pg. 24. None of Blanton’s cited cases 

contemplate a scenario where a municipality collected or raised rates to fund a public contract—

which is exactly the scenario that Blanton believes violates the Due Process Clause.  

Though not mentioned by Blanton, the proper standard to address a due process issue in 

this context is found in the United States Supreme Court case of Carmichael v. Southern Coal & 

Coke Co.:  

This Court has long and consistently recognized that the public purposes of a state, 

for which it may raise funds by taxation, embrace expenditures for its general 

welfare. The existence of local conditions which, because of their nature and 

extent, are of concern to the public as a whole, the modes of advancing the public 

interest by correcting them or avoiding their consequences, are peculiarly within 

the knowledge of the legislature, and to it, and not to the courts, is committed the 

duty and responsibility of making choice of the possible methods. As with 

expenditures for the general welfare of the United States, whether the present 

expenditure serves a public purpose is a practical question addressed to the 

law-making department, and it would require a plain case of departure from 

every public purpose which could reasonably be conceived to justify the 

intervention of a court.  

301 U.S. 495, 514-15 (1937) (emphasis added) (internal citations omitted).  
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In applying Carmichael, the City’s local wastewater conditions required immediate 

attention. The City was facing monetary sanctions and government imposed deadlines to reverse 

those conditions. This situation was a matter of public concern, and, with the State Legislature’s 

express, statutory authorization,4 the City contracted with Groundworx to fix the problem. 

Despite these looming penalties and the City’s legislative approval, Blanton believes that due 

process is violated if the City taxpayers are required to “finance” the Groundworx contract. 

However, the Mississippi Code disagrees: “Any municipality may: establish, maintain and 

collect rates for the facilities and services offered by any . . . [sewerage/waterworks] system[.]” 

MISS. CODE ANN. § 21-27-23(e). And of course, the rates for any water, sewer, electrical or gas 

system, for roadways, for telephone service, for bridges and for any other public works, even 

when provided by private contractors, involve rates that pay for infrastructure over time. If not, 

no municipal entity could ever permissibly issue bonded debt or contract with a private entity to 

construct needed facilities. 

So, taking into account the City’s statutory authority to enter into the Agreement and 

raise sewage rates, Carmichael’s application leaves one question: If the City raised sewage rates 

to pay for Groundworx’s assistance in pulling the City out of its federally non-compliant 

wastewater state, would such rate increase amount to a “plain case of departure from every 

public purpose which could reasonably be conceived?” The answer to that question is “No.” 

The Chancery Court’s finding that the Agreement violated the Due Process Clause should 

be reversed. 

 

                                                 
4 H.B. No. 1529 (2012 Regular Session). 
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III. THE CITY’S APPELLEE BRIEF 

 

a. The primary issue raised by the City is not properly  

before this Court for consideration 

 

Groundworx’s breach of contract claims, and the City’s defenses to the same, are entirely 

separate and distinct from Blanton’s constitutional cross-claim. Not only are they separate causes 

of action, but neither depends on the same law or facts as the other, and each claim seeks 

damages for injuries which do not interplay. Nonetheless, the City spent nearly 20 pages in its 

Brief arguing its defenses to a different claim than the one considered by the Chancery Court. 

These defenses were also the exact arguments made by the City in its very own motion to 

dismiss—which was dismissed by the Chancery Court in the same order subject to this appeal. 

On that front, a closer look reveals that the City is not really wanting this Court to affirm the 

Chancery Court’s judgment at all.  

The Chancery Court considered three separate motions to dismiss: one filed by 

Groundworx, one filed by Blanton, and one filed by the City. The Chancery Court dismissed 

Groundworx’s and the City’s motions, and granted Blanton’s motion. R. 1605; GX R.E. 3. The 

City’s “alternative grounds” for affirming the Chancery Court’s judgment are the precise 

grounds which were dismissed by the Chancery Court when it ruled on the City’s separate 

motion to dismiss. Stated plainly, the City does not ask this Court to affirm the Chancery Court’s 

judgment, but rather, the City is seeking an end-run reversal and rendering of the denial of its 

own dispositive motion below.  

The City offers little in support of its position. It starts by setting forth that “[c]ourts have 

a solemn duty to avoid passing upon the constitutionality of any law[.]”5 But the Chancery Court 

                                                 
5 State v. Watkins, 676 So. 2d 247, 249 (Miss. 1996). 
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did not rule that any law was unconstitutional—just that the Agreement violated a state 

constitutional provision. The City then offers that “[a]n appellee is entitled to argue and rely 

upon any ground sufficient to sustain the judgment below.”6 But, again, the City is not asking for 

this Court to sustain the grant of Blanton’s motion; it is asking this Court to reverse and render 

the Chancery Court’s dismissal of its own motion, which just happens to provide the City with 

the outcome it really desires—that Groundworx’s contract claim against the City goes away.   

Mississippi law does provide the City with a path to argue the merits of its motion to 

dismiss under Groundworx’s appeal, but the City chose not to follow it. This Court has held: 

“[I]n order for the appellee to gain reversal of any part of the decision of a trial court about 

which the appellant brings no complaint, the appellee is required to file a cross-appeal.” Dunn v. 

Dunn, 853 So. 2d 1150, 1152 (Miss. 2003) (citing Delta Chem. & Petroleum, Inc. v. Citizens 

Bank of Byhalia, Miss., 790 So. 2d 862, 878 (Miss. Ct. App. 2001)). The case of Brown v. Yates, 

68 So. 3d 758 (Miss. Ct. App. 2011) provides guidance on how the Court should address this 

issue. 

In that case, a grandmother petitioned the chancery court to receive grandparents’ 

visitation rights. Brown v. Yates, 68 So. 3d 758, 759 (Miss. Ct. App. 2011). The minor child’s 

mother filed an answer and challenged the constitutionality of the grandparents-visitation statute. 

Id. The chancery court found the statute constitutional but still denied the grandmother visitation. 

Id. The grandmother appealed. Id. Despite prevailing at trial for different reasons, the minor 

child’s mother, as appellee, raised on appeal that the Court of Appeals should affirm the 

judgment on the basis that the grandparents’ visitation statute is unconstitutional. Id. at 762. The 

                                                 
6 Hickox v. Holleman, 502 So. 2d 626, 635 (Miss. 1987). 
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Court of Appeals held that it could not consider the constitutionality issue because it had not 

been presented under a proper cross-appeal:  

Because [the minor child’s mother] seeks to reverse the chancery court's finding 

that [the grandparents’ visitation statute is] constitutional, and [the grandmother] 

did not raise the issue on direct appeal, [the minor child’s mother] was required to 

file a cross-appeal [and] failed to do so; therefore, the issue is not properly before 

this Court and will not be considered.  

Id. at 763. Brown v. Yates, although decided under different facts, provides this Court 

with reasoning and a result which extends to the City’s arguments. The City and the minor 

child’s mother both received the desired general outcome from the chancery court’s decision, but 

neither received the specific relief they requested. Since providing such relief would reverse the 

chancery court, the filing of a cross-appeal was necessary. As had the minor child’s mother in 

Brown, the City here failed to file a cross-appeal, and its arguments cannot be considered.  

Different jurisdictions have reached the same conclusion. In Fla. Windstorm 

Underwriting v. Gajwani, the 3rd District Court of Appeals for the state of Florida held:  

The rule allowing for a cross-appeal contemplates an appeal from the same 

judgment from which the original appeal is taken. . . . The function of a cross-appeal 

is to call into question error in the judgment appealed, which, although 

substantially favorable to the appellee, does not completely accord the relief to 

which the appellee believes itself entitled.  

 

934 So. 2d 501, 504 (Fla. Dist. Ct. App. 3d Dist. 2005) (internal citations omitted) (emphasis 

added). Under the federal rules, it is well settled that a cross-appeal is necessary and appropriate 

where a party attempts to either enlarge its rights or lessen its adversary’s rights. Gross v. FBL 

Serv., Inc., 588 F.3d 614, 621 (8th Cir. 2009); Smith v. Sullivan, 982 F.2d 308, 314 (8th Cir. 

1992); Bethea v. Levis Strauss and Co., 916 F.2d 453, 456 (8th Cir. 1992). This proposition is 

applicable here.  
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An affirmance by this Court based on the City’s defenses to Groundworx’s breach of 

contract claims would diminish or take-away rights and claims potentially held by Groundworx. 

A determination that Groundworx incurred damages as a result of the City negotiating an 

unconstitutional contract puts Groundworx in a much different legal posture than a determination 

that Groundworx incurred damages as a result of the City lawfully terminating the Agreement. 

The City could have pursued the latter argument by cross-appealing the dismissal of its own 

motion to dismiss, and chose not to do so. 

Groundworx firmly believes that the City’s primary argument is not appropriately before 

the Court for consideration in this appeal. If the Court disagrees, then Groundworx respectfully 

requests the opportunity to fully brief and respond to the City’s position prior to oral argument or 

final decision of the Court. 

b. The City’s adoption of Blanton’s arguments 

 

In closing its Brief, the City adopted Blanton’s state constitutional arguments and 

defenses as an alternative ground for affirming the Chancery Court. It also argues that 

Groundworx’s procedural objections to Blanton’s challenge are rendered moot by the City’s 

adoption of Blanton’s arguments. The City makes this argument without citation to any authority 

of law.  

The City claims that it adopted these same arguments before the Chancery Court at the 

hearing on Blanton’s motion to dismiss, but Groundworx reads the record differently. At that 

hearing, counsel for the City stated:  

The City’s position is that this is a contract for services. . . . Now, if it is 

Groundworx’s position . . . that the City had some obligation other than to pay for 

services, then there may be a constitutional infirmity in the contract. . . . If the City 
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had to assist Groundworx in obtaining financing to construct the system to provide 

the services, then there is a constitutional problem. 

 

Tr. 117-18. In similar fashion, the City’s Brief states it is Groundworx’s “reinterpretation” and 

“overreaching claims” that create the state constitutional problems. City’s Appellee Brief at pg. 

20. However, this is not Blanton’s argument before this Court, nor was it his argument before the 

Chancery Court.  

 Blanton’s position is simple: he says that Brister v. LeFlore County’s interpretation of 

Miss. Const. Art. VII, § 183 renders the plain language of the Agreement unconstitutional. None 

of Blanton’s § 183 arguments at all rely upon what the City calls Groundworx’s 

“reinterpretation” of the Agreement or its “overreaching” claims against the City. Instead, 

Blanton claims that the City’s payment structure was tied to the interest portion of Groundworx’s 

debt payments, and that the Agreement lacked public control. Blanton merely points to Sections 

4.1.1, 2.3 and 2.2.1 as creating constitutional problems. Blanton’s Appellee Brief at pgs. 10-11.  

The City’s express adoption of Blanton’s state constitutional arguments at this time in the 

case is a new position taken by the City. In fact, it is a position that reveals even more disturbing 

facts about whether the City ever had the intention to perform under the Agreement at all. In an 

effort to further avoid its obligations, the City is now willing to take the position before the 

Supreme Court of the State of Mississippi that a contract, to which the City is a party, and to 

which the City negotiated and executed under advice of counsel, is unconstitutional and void as 

to the innocent private party that lost over $6 million relying on the City’s good faith.  

The City’s newly adopted position is without merit.  
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CONCLUSION 

 

For these reasons and those found in Groundworx’s Appellant Brief, this matter should 

be: (1) reversed and rendered as to the cross-motions to dismiss filed by Blanton and 

Groundworx, (2) affirmed as to the City’s motion to dismiss against Groundworx, and (3) 

remanded to the Chancery Court for trial on Groundworx’s claims against the City. 

Respectfully submitted, this the 21st day of February, 2017.  
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