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REQUEST FOR ORAL ARGUMENT 

The Appellant, Gregory Tyler Moore, submits that oral argument would be 

beneficial to the resolution of this case in light of the complex factual history and unusual 

procedural posture of this case. Appellant suggests that the positions of the parties to this 

action, as expressed in the motions filed in this matter, are based upon opposing 

interpretations of statements made by the trial court, Appellant and his attorneys. Oral 

argument would be helpful in explaining those differences. 

Furthermore, this case involves an issue that has been reviewed in the past by the 

appellate courts of our state, and there have been somewhat contradictory rulings handed 

down. In the interests of fairness and consistency, oral argument could and would be 

helpful in aiding the Com1 in clarifying for the trial judges, prosecutors and criminal 

defense attorneys throughout the state exactly what information concerning Trusty 

Earned Time, Meritorious Earned Time and parole eligibility should be given to a person 

by the trial court before a plea of guilty is accepted. 
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ARGUMENT 

1. Mr. Moore's PCR motion is not successive-writ barred 

The State contends that Mr. Moore's motion is successive-writ barred for two reasons. 

First, the State contends that the current PCR motion is procedurally bmTed because the 

previously filed motions were signed by Mr. Moore and did not indicate that anyone else 

prepared or filed the motions. However, those motions were filed without Mr. Moore's 

knowledge or permission by someone whom his mother thought was an attorney. (CP. 69-72). 

The State contends that the signatures on the motions are that of Mr. Moore and, therefore, his 

claim that his prior motions are null and void because a man not authorized to practice law filed 

them is "belied by the record." (Appellee Brief, pg. 2). The State attached no affidavit or exhibit 

as evidence to assert its claim. Mr. Moore's affidavit clearly contradicts this contention, and 

thereby creates an issue of fact which requires an evidentiary hearing to resolve. (CP. 69-72). 

Further, the State fails to address Mr. Moore's contention that Mr. Tubwell falsely held 

himself out to be an attorney to Mr. Moore's mother, and therefore, he was engaged in the 

unauthorized practice of law. Section 73-3-55 of the Mississippi Code provides that "[i]t shall be 

unlawful for any person to engage in the practice oflaw in this state who has not been licensed 

according to law." The Supreme Court has stated that "[t]he practice oflaw has been defined to 

be as little as advising a person of his legal rights." In re Williamson, 838 So. 2d 226,234 (Miss. 

2002). Mr. Tubwell did the following: (1) accepted a fee from Ms. Moore; (2) advised her of her 

son's legal rights; and (3) wrote and filed the February and March 2014 motions without Mr. 

Moore's knowledge. Mr. Tubwell was clearly engaged in the unauthorized practice of law. (CP. 

69-76). 



Because these "motions" were filed by someone engaging in the unauthorized practice of 

law, these motions are null and void. Although there is no case law in Mississippi on this subject, 

other jurisdictions take a very unforgiving view and find such pleadings to be a legal nullity. 

Carlson v. Workforce Safety & Ins., 765 N.W.2d 691, 703-704 (N.D. 2009) (Holding that an 

insurance company's request for reconsideration in an administrative proceeding was void 

because it had been filed by an Ohio lawyer who was not admitted in North Dakota.). Further, 

the Arkansas Supreme Court held that pleadings filed by an Oklahoma lawyer who was not 

admitted in Arkansas amounted to a nullity and rejected a client's claim that they were 

representing themselves pro se. The Court found that the client did not in fact represent himself 

prose because he hired an Oklahoma attorney to handle the case. Preston v. Univ. of Ark., 128 

S.W.3d 430, 437-438 (Ark. 2003) (Holding "the complaint was a nullity due to counsel's 

nnauthorized practice of law and, therefore, void and ofno effect"). Because Mr. Moore's 

mother hired Robe1i Tubwell to file the February and March 2014 PCR motions and because he 

was not authorized to practice law in Mississippi, the motions should be fonnd null and void. 

Therefore, the properly prepared and filed March 2016 PCR motion is not a successive petition. 

The State also contends that Mr. Moore's motion is procedurally barred because his 

claims do not invoke a fundamental right. As authority for this claim, the State cites to Vitela v. 

State, 183 So.3d 104 (Miss. Ct. App. 2015) and Fields v. State, No. 2015-CP-01654-COA (Miss. 

Ct. App. March 7, 2017). In both Vitela and Fields, this Court held that "a claim of an 

involnntary guilty plea does not surmount the procedural bar" of a PCR motion nnder the 

UPCCRA. Vitela v. State, 183 So.3d at 107. However, in Rowlandv. State, the Mississippi 

Supreme Court held that "errors affecting fundamental constitutional rights are excepted from 

the procedural bars of the UPCCRA." 42 So.3d 503,507 (Miss. 2010). Further, this Court has 
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held that "a guilty plea must be knowingly and voluntarily entered, or the plea is in violation of 

due process." Myles v. State, 988 So.2d 436,438 (Miss. Ct. App. 2008) citing Boykin v. 

Alabama, 395 U.S. 238, 243. "Due process oflaw is a fundamental right guaranteed by both the 

United States Constitution and the Mississippi Constitution." Means v. State, 43 So.3d 438, 441 

(Miss. 2010) citing U.S. Const. amend. XIV,§ I ("No State shall ... deprive any person of life, 

liberty, or property, without due process oflaw .... "); Miss. Const. art. 3, § 14 ("No person shall 

be deprived oflife, liberty, or prope11y except by due process oflaw."). 

The Court of Appeals has held that an involuntary plea is a violation of due process. 

Myles v. State, 988 So.2d at 438. The Supreme Court of Mississippi has held that due process is a 

fundamental right. Means v. State, 43 So.3d at 441. The Supreme Court has also held that "errors 

affecting fundamental constitutional rights are excepted from the procedural bars of the 

UPCCRA." Rowlandv. State, 42 So.3d at 507. Therefore, pursuant to Rowlandv. State, Mr. 

Moore is not procedurally barred by the successive petition ban because he alleged an error 

affecting his fundamental state and federal constitutional rights to due process oflaw as well as 

effective assistance of counsel. The cases cited by the State which imply otherwise are contrary 

to this well-established precedent of the Mississippi Supreme Court. 

Mr. Moore's attorneys actively induced him to plead guilty and accept the sentence of the 

court by clearly misadvising him as to his eligibility for both trusty earned time and meritorious 

earned time to shorten the length of time necessary to become eligible for parole. (CP. 69-72). 

An analysis of the erroneous advice provided to both the client and his mother in this case, 

together with the foregoing affidavits claiming reliance on that advice when deciding to plead 

guilty, clearly show a denial of due process because Mr. Moore involuntarily, unknowingly and 

unintelligently entered into his guilty plea. 
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Further, the issue raised by the Appellant is also a clear violation of the fundamental right 

to due process at sentencing which this Com1 has expressly recognized as an exception to the 

procedural bar of the UPCCRA. See Boyd v. State, 155 So.3d 914, 918 (Miss. Ct. App. 2014). 

Mr. Moore entered an involuntary, unknowing and unintelligent plea based on incorrect advice 

concerning his parole eligibility and was simultaneously sentenced in violation of his right to due 

process. This Court held in Boyd v. State, "since Rowland, only four types of 'fundamental 

rights' have been expressly found to survive PCR procedural bars: (]) double jeopardy; (2) 

illegal sentence; (3) denial of due process at sentencing; and (4) ex post facto claims." 155 So.3d 

at 918. Therefore, even if this Court finds that a knowing, intelligent and voluntary plea is not a 

fundamental right that surmounts the procedural bar of the UPCCRA, the involuntary plea 

discussed herein is clearly a violation of the fundamental right to due process at sentencing 

which is an expressly recognized exception to the PCR procedural bar. 

2. Mr. Moore's plea was involuntary 

The State disputes Mr. Moore's claim that his guilty plea was involuntary for three 

reasons. First, the State contends that Mr. Moore's motion lacks sufficient supporting affidavits. 

This is simply not true. Mr. Moore attached his own affidavit and his mother's affidavit to the 

motion. (CP. 73-76). The State asserts that Mr. Moore's mother had "no firsthand knowledge 

that Moore's attorneys advised him he would be eligible for parole after 5-6 years with earned 

time." (Appellee Brief, pg. 6). The State clearly failed to read the affidavit of Mr. Moore's 

mother. In her affidavit, Lisa Moore stated that at her first meeting with Mr. Moore's attorney, 

"he mentioned something about Tyler having to serve six (6) years." (CP 73-74). 

The State cites Readus v. State to support its argument that the affidavit of Mr. Moore's 

mother is insufficient. 837 So.2d 209 (Miss. Ct. App. 2003). In Readus v. State, the defendant 
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submitted an affidavit with his PCR motion that averred he was told by his attorney he would 

only serve six months. Id. at 211. His mother also provided an affidavit in which she stated that 

''she first spoke with the attorney the morning of the sentencing hearing in anticipation of her 

testimony" and that the attorney said Readus would get about six years. Id. Despite the 

"discrepancy in the affidavits," this Court found that "[b Joth affidavits aver that Readus' lawyer 

instilled an expectation ofa far more lenient sentence than Readus actually received." Id. at 214. 

The State misread or misstated the affidavit when asserting that Mr. Moore's mother had no 

firsthand knowledge as contradicted by the language in Lisa Moore's affidavit quoted above. 

(CP. 73-74). The State incorrectly distinguished the present case from Readus. Like the 

defendant in Readus, Moore was a twenty-one year old first offender and inexperienced with the 

system at the time of the plea hearing. Id. at 214. Also, as in Readus, it is clear from both Mr. 

Moore's affidavit and that of his mother that the attorney instilled an expectation of a lighter 

sentence when he told both of them that Mr. Moore would only serve about six (6) years. (CP. 

69-76). 

The State next contends that Moore's affidavit is "directly contradicted by his statements 

to the trial court that he had not been made any promises of leniency or 'anything of that 

nature."' (Appellee Brief, pg. 6). The State fails to see that trusty earned time and meritorious 

earned time are earned after being sentenced. This Court has reviewed a similar situation in 

Sylvester v. State, 113 So.3d 618 (Miss. Ct. App. 2013). In Sylvester, the plea-hearing transcript 

indicated "Sylvester was informed of the maximum and minimum sentences" but not directly 

questioned about eligibility for trusty earned time. Id. Because Sylvester's affidavit and his 

sister's affidavit asserted he was "misinformed as to his eligibility for trusty earned time," and 

because the Court found that the "plea colloquy did not correct the alleged misinformation," 
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Sylvester "was entitled to an evidentiary hearing on whether [Sylvester's J plea was knowingly, 

intelligently, and voluntarily entered." Id. at 624. Similarly, both Moore and his mother's 

affidavit assert he was misinfonned as to his eligibility for trusty earned time. (CP. 69-76). 

Nothing the trial court asked or said during Moore's guilty plea and sentencing hearing disclosed 

or con-ected the en-oneous advice of his counsel that he would be eligible for both trusty earned 

time and meritorious earned time. (CP. 39-67). Mr. Moore is entitled to an evidentiary hearing 

on whether his plea was knowingly, intelligently and voluntarily entered. 

Finally, the State contends that Mr. Moore's reliance on his attorneys' en-oneous advice 

regarding his time to serve "improperly presupposes the trial court would sentence him in 

accordance with the State's recommendations." (Appellee Brief, pg. 6). However, Mr. Moore 

believed that even if he got the maximum sentence, he would still be eligible for trusty earned 

time and meritorious earned time. Both were always part of the deal he was informed of by 

counsel even if the maximum sentence was imposed. The trial court did nothing to con-ect that 

misinformation during the plea hearing. "[I]f a defendant alleges he was given en-oneous advice 

by his attorney as to his eligibility for trusty earned time and that en-oneous advice goes 

uncon-ected, and he provides evidence other than his own statement (such as a sworn affidavit 

from a third party), he is entitled to an evidentiary hearing." Sylvester v. State, 113 So.3d 618 

(2013). 

Because Mr. Moore was given erroneous advice by his attorney as to his eligibility for 

trusty earned time and meritorious earned time and that en-oneous advice went uncon-ected, and 

because he provided evidence other than his own statement (a sworn affidavit from his mother), 

Mr. Moore is entitled to an evidentiary hearing regarding his involuntary plea. (CP. 69-76). 
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3. Mr. Moore received ineffective assistance of counsel 

The State also asse1is that Mr. Moore"s ineffective assistance of counsel claim has no 

merit because Mr. Moore only offered his own affidavit in support of his ineffective assistance of 

counsel claim which is deemed insufilcient under Vitela v. State. 183 So.3d at 108. The State 

again argues that the affidavit of Mr. Moore's mother is insufficient because "she has no 

firsthand knowledge of the advice given by Moore's attorneys." (Appellee Brief, pg. 8). 

However, as argued above, Mr. Moore's mother did have firsthand knowledge of the attorney's 

erroneous advice that Mr. Moore would only have to serve six (6) years. (CP. 73-74). Further, 

the State boldly asserts that Lisa Moore "did not even speak to Moore or his attorneys prior to his 

plea hearing." (Appellee Brief: pg. 8). This is a complete misstatement of the facts as described 

in Lisa Moore's affidavit. (CP. 73-74). ("I met with John and Sherwood together ... [a]t that 

time, he mentioned something about Tyler having to serve six (6) years."). 

Mr. Moore's involuntary guilty plea, induced by incorrect legal advice from his 

attorneys, is intertwined with the fact that his attorneys rendered ineffective assistance. Under 

Strickland, to prevail on an ineffective assistance of counsel claim, Moore must prove that his 

attorney's performance was deficient and that he suffered prejudice as a result of the deficient 

performance. Strickland v. Washington, 466 U.S. 668, 687 (1984). To show that his counsel's 

performance was deficient to the level of constitutional ineffectiveness, Mr. Moore need only 

show that there is a reasonable probability that, but for counsel's errors, the result of the 

proceeding would have been different. Sylvester v. State, 113 So.3d at 623. 

In Readus, this Court found that because the attorney erroneously advised the defendant 

concerning the length of his sentence, his counsel's performance was deficient under Strickland. 

Readus v. State, 837 So.2d. at 214-215. Similarly, in Sylvester v. State, the defendant alleged that 
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his attorney eJToneonsly told him that he would be eligible for trusty earned time if he entered a 

guilty plea, and the Court found that advice was incorrect. 113 So.3d at 624. The defendant 

further claimed that if he had been given the correct advice, he would not have entered a guilty 

plea. Id The Court found that the affidavits submitted by the defendant and his sister claiming 

that but for his attorney's errors, he would not have entered his guilty plea were sufficient to 

establish his ineffective assistance of counsel claim. Id. 

Like Sylvester and Readus, Mr. Moore's attorneys gave him eJToneous advice that 

induced him to enter a guilty plea. Mr. Moore's claim is supported by his own affidavit and that 

of his mother, in which both explain how the attorneys told them Mr. Moore would serve 

approximately five (5) to six (6) years to become parole eligible ifhe pied guilty. (CP. 69-76). 

That advice was clearly wrong, and Mr. Moore is now serving at least twelve and one-half (12 

Y,) years before he can be considered for parole because he pied guilty to a crime that is not 

eligible for trusty earned time nor meritorious earned time to reduce his parole eligibility date. 

Because Mr. Moore's attorneys erroneously advised him concerning the length of time he would 

have to serve, their performance was deficient. Had Mr. Moore been given legally correct advice 

by his lawyers, he would have never pied guilty. (CP. 71). Because Mr. Moore would not have 

pied guilty if it weren't for his attorneys' erroneous advice that he would receive trusty earned 

time and meritorious earned time, Mr. Moore was prejudiced by their deficient performance. Mr. 

Moore has met the Strickland. test for ineffective assistance of counsel. 

The State's final contention is that Mr. Moore's "timing raising these issues is not 

consistent with someone who had an expectation at his hearing of a shorter time to serve before 

becoming parole eligible." (Appellee Brief, pg. 8). Mr. Moore timely filed within the three (3) 

year statute oflimitations under Miss. Code Ann.§ 99-39-5(2). The State is effectively 
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suggesting that Mr. Moore's claims are less credible because he waited to file his PCR motion 

approximately two and a half(2 Yi) years after his plea hearing. The State's argument suggests 

there should be a sliding scale of credibility based on the timing of filing a PCR motion within 

the applicable statute of limitations. This is contrary to the law and would re-write the statutory 

scheme. 

CONCLUSION 

First, the properly prepared and filed March 2016 PCR motion should not be viewed as a 

successive petition because Mr. Moore asserted a violation of a due process right to a voluntary 

plea and sentencing. Also, the properly prepared and filed March 2016 PCR motion should not 

be viewed as a successive petition because the prior PCR motions filed on Mr. Moore's behalf 

were filed by someone who was engaged in the unauthorized practice of law, and therefore, the 

motions should be found null and void. 

Second, Mr. Moore's guilty pleas were entered unknowingly, unintelligently and 

involuntarily because his attorneys misled him on critical points to induce him to plead guilty. 

Third, because Mr. Moore's attorneys erroneously advised him concerning the length of 

time he would have to serve, their performance was deficient. Because Mr. Moore would not 

have pied guilty if it weren't for his attorneys' erroneous advice, Mr. Moore was prejudiced by 

their deficient performance. Mr. Moore has met the Strickland test for ineffective assistance of 

counsel. 

Fourth, because Mr. Moore was given erroneous advice by his attorney as to his 

eligibility for both Trusty Earned Time and Meritorious Earned Time, and because that advice 

went uncorrected and Mr. Moore provided evidence other than his own statement when he 
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attached an affidavit from his mother, the trial court erred in summarily dismissing the PCR 

because Mr. Moore was entitled to an evidentiary hearing. 

Mr. Moore respectfully requests this honorable Court to: 

1. Grant the relief sought in his PCR, vacate his conviction and sentence and remand the 

matter to the trial court for placement back onto the trial docket; or 

2. Remand this case to the trial court with directions that the trial court require a 

response to the PCR be filed by the state and thereafter an evidentiary hearing be held 

on the matters contained in the PCR. 

RESPECTFULLY SUBMITTED THIS, the 13'11 day of March 2017. 
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/s/ Thomas M. Fortner 
Thomas M. Fortner, Esq. 

LOWREY & FORTNER, P.A. 
525 Corinne Street 

Hattiesburg, MS 3940 I 



CERTIFICATE OF SERVICE 

I, Thomas M. Fortner, do hereby certify that I have this date caused to be mailed, 

postage prepaid, a true and correct copy of the above and foregoing Appellant's Reply Brief to 

Honorable John H. Emfinger, Circuit Court Judge at Post Office Box 1626, Canton, Mississippi 

39046, to Michael Guest, Esquire, District Attorney at Post Office Box 68, Brandon, Mississippi 

39043 and to Jim Hood, Esquire, Attorney General for State of Mississippi at 550 High Street, 

Suite 1200, Jackson, Mississippi 39205-5025. 

THIS, the 13th day of March 2017. 
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Isl Thomas M. Fortner 
Thomas M. Fortner, Esq. 

LOWREY & FORTNER, P.A. 
525 Corinne Street 

Hattiesburg, MS 3940 I 


