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REQUEST FOR ORAL ARGUMENT 

The Appellant, Gregory Tyler Moore, submits that oral argument would be 

beneficial to the resolution of this case in light of the complex factual history and unusual 

procedural posture of this case. Appellant suggests that the positions of the parties to this 

action, as expressed in the motions filed in this matter, are based upon opposing 

interpretations of statements made by the trial court, Appellant and his attorneys. Oral 

argument would be helpful in explaining those differences. 

Furthermore, this case involves an issue that has been reviewed in the past by the 

appellate courts of our state, and there have been somewhat contradictory rulings handed 

down. In the interests of fairness and consistency, oral argument could and would be 

helpful in aiding the Court in clarifying for the trial judges, prosecutors and criminal 

defense attorneys throughout the state exactly what information concerning Trusty 

Earned Time, Meritorious Earned Time and parole eligibility should be given to a person 

by the trial court before a plea of guilty is accepted. 

V. 



STATEMENT OF THE ISSUES 

1. Whether the trial court erred in procedurally barring Appellant's PCR motion as a 
successive petition. 

2. Whether the incorrect advice from Mr. Moore's attorneys about his eligibility for 
both Trusty Earned Time and Meritorious Earned Time rendered Mr. Moore's plea 
unknowing, unintelligent and involuntary. 

3. Whether Mr. Moore's attorneys' erroneous advice about Trusty Earned Time and 
Meritorious Earned Time amounted to ineffective assistance of counsel. 

4. Whether the trial court erred by denying Mr. Moore's request for an evidentiary 
hearing on all of the preceding issues raised in his PCR motion. 

STANDARD OF REVIEW 

When reviewing a trial court's dismissal of a post-conviction collateral relief motion, the 

trial court's legal conclusions are examined under a de nova standard of review. Hughs v. State, 

106 So.3d 836,838 (Miss. App. 2012). The trial court's factual findings will only be disturbed if 

they are clearly erroneous. Williams v. State, 872 So.2d 711, 712 (Miss. App. 2004). 

STATEMENT OF THE CASE 

This case involves an appeal of a trial court's summary dismissal, without requesting a 

response or granting an evidentiary hearing, of Mr. Moore's PCR motion. (CP. 357-362; RE. 25-

30). In his PCR motion, Moore alleged that he involuntarily, unintelligently and unknowingly 

entered into guilty pleas because his trial counsel erroneously advised him that he would be 

eligible for parole in five (5) to six (6) years of his fifty (50) year sentence based upon his 

eligibility to receive both Trusty Earned Time and Meritorious Earned Time. (CP. 4-10). Mr. 

Moore also alleged ineffective assistance of counsel due to the clearly erroneous legal advice 

from his counsel as described above and Moore's detrimental reliance on that advice in deciding 

to plead guilty. (CP. 10-14). 
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This case began when, after a series of arrests, a twenty-one year-old first offender was 

inadequately advised about his legal options by counsel. Mr. Moore's mother hired two attorneys 

in practice together to represent her son after he was charged with multiple counts of automobile 

burglary and burglary of a dwelling. (CP. 19-25; 73-76; RE. 3-7). Mr. Moore first met his 

attorney in March 2013 at the Rankin County Jail. (CP. 69-70). According to Moore, the meeting 

lasted no more than fifteen (15) minutes and his attorney did not discuss the charges pending 

against Mr. Moore or his options, but only discussed the possibility of a plea offer. Id. In July 

2013, Mr. Moore's attorney visited a second time and advised Mr. Moore that ifhe pied guilty to 

the charge, the District Attorney would recommend a sentence of thirty-five (35) years, which 

Mr. Moore refused. (CP. 70). Mr. Moore believed the plea offer was unfairly punitive because he 

had never before been convicted of a felony. Id. 

On Friday August 2, 2013, Mr. Moore's other attorney visited Moore in jail for the third 

and last time. (CP. 70). At that time, his attorney advised Moore that there was an offer to plead 

guilty that following Monday to five (5) automobile burglaries and one (I) house burglary and 

receive a total sentence of fifty (50) years in prison. (CP. 70-71). Mr. Moore had earlier refused 

to plead guilty to a thirty-five (35) year offer made by his other attorney and therefore, he 

initially refused the fifty (50) year offer. Id. His attorneys advised him that he would become 

eligible for parole after serving one-fourth (1/4) or twelve and one-half (12 Y,) years of his 

sentence. However, in order to convince Mr. Moore to plead guilty, they then misadvised him 

that he would be eligible to receive "Trusty Earned Time" or "good time" of thirty (30) days 

extra for every thirty (30) days served and thereby reduce the time he had to serve to be eligible 

for parole to six and one-half (6 V,) years. (CP. 70-71 ). Finally, to further induce Mr. Moore to 

plead guilty, his attorneys misadvised him that he could also shorten the time he would serve to 
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become eligible for parole by earning Meritorious Earned Time by working and taking various 

classes while incarcerated. Id. All of this advice about eligibility to shorten the length of time 

necessary to become parole eligible through earning Trusty Earned Time and Meritorious Earned 

Time was clearly wrong and in direct contravention to the law as stated in Section 47-7-3(2) of 

the Mississippi Code (I 972, as amended). In spite of that statute, Moore's attorneys actively 

misadvised him that he would become eligible for parole on his fifty (50) year sentence after 

serving about five (5) to six (6) years. (CP. 70-71). As an added inducement, trial counsel further 

misadvised Moore that he would be eligible for placement at a satellite facility of the Mississippi 

Department of Corrections (M.D.O.C.). Id. 

After being misadvised by his attorneys as described above and based on that advice, Mr. 

Moore changed his mind and agreed to plead guilty to the fifty (50) year plea bargain. (CP. 70-

71). Mr. Moore's attorney then handed Moore an uncompleted guilty plea petition. (CP. 71). 

Without filling in the blank portions, Moore's attorney directed him to initial and sign the 

petition in the appropriate places and told Moore that he would fill in all the blanks before they 

went to court the following Monday to plead guilty. (CP. 71; 26-33; RE. 8-16). 

Three days later, on August 5, 2013 Mr. Moore pied guilty to five (5) counts of 

automobile burglary and one (I) count of house burglary. (CP. 39-67). He was sentenced to serve 

fifty (50) years in the custody of the M.D.O.C. on August 13, 2013. (CP. 34-38; RE. 17-21). 

Several weeks later, after being transferred to the custody of the M.D.O.C., Mr. Moore learned 

from the M.D.O.C. that Trusty Earned Time and Meritorious Earned Time could not reduce the 

amount of time an inmate had to serve to be eligible for parole consideration. (CP. 71-72). In 

other words, it was after he had pied guilty and began serving his sentence that Mr. Moore first 

learned that his attorneys had given him erroneous advice concerning the amount of time he had 
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to serve to become eligible for parole. He learned that he had to serve twelve and a half (12 \/2) 

years rather than five (5) to six (6) years to become eligible for parole. Id. Mr. Moore was also 

inforn1ed for the first time that he would not be eligible for placement in a satellite or work 

center type facility while serving his time because of the length of his sentence. Id. 

In February and March 2014, two documents titled "Motion for Post-Conviction 

Collateral Relief' were filed for each criminal cause setting forth several unintelligible and 

unsubstantiated arguments that Mr. Moore's convictions and sentences should be vacated. (CP. 

79-230; 233-355). These "motions" falsely stated that they were prepared and filed by a licensed 

attorney when in fact they were prepared by a non-attorney, Robert Tubwell, engaged in the 

unauthorized practice oflaw. Further, the Appellant did not ask or give permission to file the 

"motions." (CP. 72) ("I did not ask or give permission ... to file those motions."). The 

Appellant's mother mistakenly believed Tubwell to be an attorney and paid Tubwell to file the 

motions, but the Appellant "never met or spoke to Robert Tubwell." (CP. 72). These "motions" 

were not properly prepared or filed pursuant to the requirements of the Mississippi Uniform 

Post-Conviction Collateral Relief Act, and they were summarily dismissed by the trial court. 

(CP. 231; 356; RE. 22-23). 

On March 8, 2016, Mr. Moore, through a licensed attorney, filed a Motion to Vacate 

Judgment and Sentences pursuant to Miss. Code Ann. 99-39-1 et. seq. within the three-year time 

limit in the trial court where his pleas and sentencings took place. (CP. 3-76). Mr. Moore 

included with his PCR motion two (2) affidavits from both him and his mother who both 

explained that they relied on his attorneys' incorrect advice that Moore would only serve five (5) 

to six (6) years to become parole eligible when deciding whether Mr. Moore should plead guilty. 

(CP. 69-76). The trial court did not require the State to file a response, and there was no evidence 
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presented to the trial court to refute the information contained in the affidavits. On March 24, 

2016, the trial court, without requesting a response, summarily dismissed the allegations in Mr. 

Moore's PCR motion and denied the relief in a Judgment of Dismissal. (CP. 357-362; RE. 25-

30). 

From that ruling Mr. Moore now appeals. (CP. 369-370; RE. 34-35). 

SUMMARY OF THE ARGUMENT 

I. Because Mr. Moore asserted a violation of a due process right to a voluntary plea, the 

March 2016 PCR motion is not subject to the procedural bar as a successive petition. Also, 

because the prior PCR motions filed on Mr. Moore's behalf were filed by someone who was 

engaged in the unauthorized practice oflaw, the motions should be found null and void. 

Therefore, the properly prepared and filed March 2016 PCR motion should not be viewed as a 

successive petition. 

2. Because Mr. Moore relied on his attorneys' erroneous advice that he would be eligible 

for both Trusty Earned Time and Meritorious Earned Time to reduce the time he would serve to 

become eligible for parole, and because that misinformation was not corrected at the plea 

hearing, Mr. Moore's guilty pleas were not knowingly, voluntarily and intelligently made; 

therefore his convictions and sentences are unconstitutional and should be vacated. 

3. Because Mr. Moore's attorneys gave him incorrect advice and induced him to plead 

guilty, they were constitutionally deficient. But for their deficient performance, Mr. Moore 

would not have pied guilty. Therefore, Mr. Moore's attorneys were constitutionally ineffective 

and his convictions and sentences should be vacated. 

4. Mr. Moore met his burden for the granting of an evidentiary hearing on the issues raised 

in his PCR motion. The trial court's summary denial of the PCR without any response being 
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required of the State and without an evidentiary hearing was error and did not comply with the 

decisions rendered by our appellate comis. 

ARGUMENT 

I. Whether the trial court erred in procedurally barring Appellant's PCR motion as a 
successive petition 

In its Judgment of Dismissal, the trial court stated that Mr. Moore's PCR motion was 

subject to the procedural bar as a successive petition because it "d[id) not fall within any of the 

four types of 'fundamental rights' that have been found to survive the procedural bars found in 

the Mississippi Uniform Post-Conviction Collateral Relief Act." (CP. 360; RE. 28). The four 

types of fundamental rights listed by the trial court were: (1) the right against double jeopardy; 

(2) the right to be free from an illegal sentence; (3) the right to due process at sentencing; and (4) 

the right not to be subject to ex post facto laws. Id. citing Boyd v. State, 155 So.3d 914, 918 

(Miss. Ct. App. 2014). Clearly the trial court erred in failing to recognize or address Mr. Moore's 

claim that his convictions and sentences were based on his involuntary and unintelligent guilty 

pleas made in violation of his fundamental constitutional right to due process oflaw. 

"A guilty plea must be knowingly and voluntarily entered, or the plea is in violation of 

due process." Myles v. State, 988 So.2d 436 (2008) citing Boykin v. Alabama, 395 U.S. 238, 243. 

"Ignorance, incomprehension, coercion, terror or other inducements, both subtle and blatant, 

threaten the constitutionality of a guilty plea." Id. citing Hannah v. State, 943 So.2d 20, 25 

(Miss. 2006). In his PCR motion, Mr. Moore provided a sworn statement as well as an affidavit 

from his mother, alleging that they both relied on the attorneys' erroneous advice when deciding 

to plead guilty. (CP. 69-76). "An allegation that the defendant pied guilty in response to 
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counsel's mistaken advice may vitiate the plea, because it indicates the defendant may not have 

been fully aware of the consequences of the plea." Readus v. State. 837 So.2d 209 (Miss. Ct. 

App. 2003) citing Myers v. State, 583 So.2d 174, 177 (Miss. 1991). A voluntary plea requires a 

defendant's informed consent. Because Mr. Moore was misinformed of the consequences of his 

plea due to counsel's erroneous advice, his plea was involuntary and in violation of his right to 

due process. 

Therefore, pursuant to Rowland v. State, Mr. Moore is not procedurally barred by the 

successive petition ban because he alleged an error affecting his fundamental state and federal 

constitutional rights to due process of law as well as effective assistance of counsel. 42 So.3d 

503 (Miss. 2010). ("We take this opportunity to hold, unequivocally, that errors affecting 

fundamental constitutional rights are excepted from the procedural bars of the UPCCRA."). Mr. 

Moore's attorneys actively induced him to plead guilty and accept the sentence of the court by 

clearly misadvising him as to his eligibility for both Trusty Earned Time and Meritorious Earned 

Time to shorten the length of time necessary to become eligible for parole. (CP. 69-72). An 

analysis of the erroneous advice provided to both the client and his mother in this case, together 

with the foregoing affidavits claiming reliance on that advice when deciding to plead guilty, 

clearly show a denial of due process because the Appellant involuntarily, unknowingly and 

unintelligently entered into his guilty plea. (CP. 69-76). 

Furthermore, in its Judgment of Dismissal, the trial court failed to address the Appellant's 

claim that the earlier PCR motions should not give rise to a successive petition ban because the 

earlier PCR motions were prepared and filed by a person engaged in the unauthorized practice of 

law. (CP. 3-4). Appellant's mother hired Robert Tubwell in March 2014 and mistakenly believed 

he was an attorney. (CP. 72). Further, those "motions" were filed without the knowledge or 
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permission of the Appellant. (CP. 72). In fact, on August 14, 2014,just months after filing the 

PCR motions on behalf of the Appellant, the Chancery Court of Desoto County issued an order 

enjoining Robert Tubwell from engaging in the practice of law in the state of Mississippi. 

(Attached as "Exhibit I"). Counsel for Appellant discovered this order subsequent to the filing of 

the March 2016 PCR motion. Although this order is not a part of the record, the Appellant has 

attached a copy of the order as "Exhibit l." The order was filed in the State's electronic filing 

system and the Appellant requests this honorable Court to take judicial notice of the order. 

Section 73-3-55 of the Mississippi Code provides that "[i]t shall be unlawful for any 

person to engage in the practice oflaw in this state who has not been licensed according to law." 

Further, Mississippi has licensing statutes that preclude an unlicensed professional from 

recovering a fee or enforcing a contract for services. See Miss. Code Ann. § 73-13-39 

(engineers); Miss. Code Ann.§ 73-35-31 (real-estate brokers); Miss. Code Ann.§ 73-59-9 

(residential builders). Mississippi's unauthorized-practice-of-law statute, Mississippi Code 

Annotated section 73-3-55,further provides: 

Any person who shall for fee or reward or promise, directly or indirectly, write or dictate 
any paper or instrument of writing, to be filed in any cause or proceeding pending, or to 
be instituted in any court in this state, or give any counsel or advice therein, or who shall 
write or dictate any bill of sale, deed of conveyance, deed of trust, mortgage, contract, or 
last will and testament, or shall make or certify to any abstract of title or real estate other 
than his own or in which he may own an interest, shall be held to be engaged in the 
practice of law. 

Further, the Supreme Court has stated that "[t]he 'practice oflaw' has been defined to be as little 

as advising a person of his legal rights." In re Williamson, 838 So.2d 226,234 (Miss. 2002). Mr. 

Tubwell did the following: (1) accepted a fee from Mrs. Moore; (2) advised her of her son's legal 

rights; and (3) wrote and filed the February and March 2014 petitions without Mr. Moore's 
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knowledge. Mr. Tubwell was clearly engaged in the unauthorized practice oflaw. Also, the 

Mississippi Supreme Court has previously found Tubwell "engag[ed] in the unauthorized 

practice of law." Mississippi Bar v. Thompson, 5 So.3d 330 (Miss. 2008) (Holding that the 

attorney's "lack of supervision had permitted Tubwell to engage in the unauthorized practice of 

law."), see also Tubwell v. Anderson, 776 So.2d 654 (2000) ("Tubwell is well known to this 

Court in his role as a prison writ writer and as a filer of frivolous lawsuits and appeals."). 

Because these "motions" were filed by someone engaging in the unauthorized practice of 

law, these motions should be found null and void. Although there is no case law in Mississippi 

on this subject, other states take a very unforgiving view and find such pleadings to be a legal 

"nullity." Carlson v. Workforce Safety & Ins., 765 N.W.2d 691, 703-704 (N.D. 2009) (Holding 

that an insurance company's request for reconsideration in an administrative proceeding was 

void because it had been filed by an Ohio lawyer who was not admitted in North Dakota.); Shipe 

v. Hunter, 699 S.E.2d 519, 520-522 (Va. 2010) (Holding "[w]e have repeatedly held that a 

pleading, signed only by a person acting in a representative capacity who is not licensed to 

practice law ... is a nullity."). Fmiher, the Arkansas Supreme Court has held that pleadings filed 

by an Oklahoma lawyer who was not admitted in Arkansas amounted to a nullity and rejected a 

client's claim that they were representing themselves prose. The Court found that the client did 

not in fact represent himself pro se because he hired an Oklahoma attorney to handle the case. 

Preston v. Univ. of Ark., 128 S.W.3d 430, 437-438 (Ark. 2003) (Holding "the complaint was a 

nullity due to counsel's unauthorized practice of law and, therefore, void and ofno effect"). 

Because the Appellant's mother hired Robert Tubwell to file the February and March 2014 PCR 

motions and because he was not authorized to practice law in Mississippi, the motions should be 
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found null and void. Therefore, the properly prepared and filed March 2016 PCR motion should 

not be viewed as a successive petition. 

2. Whether the incorrect advice from Mr. Moore's attorneys about his eligibility for 
both Trusty Earned Time and Meritorious Earned Time rendered Mr. Moore's 
guilty pleas unknowing, unintelligent and involuntary. 

Mr. Moore alleged in his PCR motion that his attorneys actively misadvised him that his 

pleas of guilty would result in parole eligibility in five (5) to six (6) years because he would be 

eligible for both Trusty Earned Time and Meritorious Earned Time to reduce the amount of time 

he had to serve to become parole eligible. (CP. 4-15). Based on counsel's erroneous advice, 

Moore pied guilty believing he would be eligible for parole after serving five (5) to six (6) years 

and that he could serve his time in a satellite or regional work facility of the M.D.O.C. But for 

that erroneous advice, Moore would not have pied guilty. (CP. 70-71). 

Unfortunately, neither alternative promised by his attorneys was legally possible under 

the law as clearly stated in Section 47-7-3(2), Miss. Code Ann. (I 972, as amended): 

Notwithstanding any other provision oflaw, an inmate shall not be eligible to 
receive earned time, good time or any other administrative reduction of time 
which shall reduce the time necessary to be served for parole eligibility as 
provided in subsection (I) of this section. 

Mr. Moore would not have agreed to plead guilty and he would not have pied guilty if he had 

been advised by his attorneys of the true consequences of his plea. (CP. 70-71). 

a. Mr. Moore involuntarily, unknowingly and unintelligently entered his guilty 
plea because it was based upon erroneous advice of counsel that Mr. Moore 
would be eligible for parole in five (5) to six (6) years. 

A voluntary guilty plea "emanates from the defendant's informed consent." Myers v. 

State, 583 So.2d at 177. "An allegation that the defendant pied guilty in response to counsel's 
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mistaken advice may vitiate the plea, because it indicates the defendant may not have been fully 

aware of the consequences of the plea." Readus v. State. 837 So.2d at 212 citing Myers, 583 

So.2d at 177. In his PCR motion, Mr. Moore contended that his plea was involuntary because his 

attorneys incorrectly advised him that he would be eligible for Trusty Earned Time and 

Meritorious Earned Time and would thereby become eligible for parole after serving five (5) to 

six (6) years. (CP. 4-10). The Supreme Court reviewed a similar case in which the defendant 

alleged he had entered a guilty plea in reliance on his attorney's advice that he would be eligible 

to earn "good time" toward early release. Tiller v. State, 440 So.2d 1001, I 002 (Miss. 1983). In 

Tiller, the Court concluded that Tiller's guilty plea "was substantially infected by erroneous 

advice of counsel regarding his eligibility for good time" and that "Tiller's plea as a matter of 

law was involuntary." Id. at 1002, 1006. 

The facts of this case are similar to both Readus and Tiller. 837 So.2d 209 and 440 So.2d 

100 I. In Readus, the defendant alleged that his attorney told him he would only serve six 

months and his mother alleged that the attorney told her that Readus would only serve six years. 

Id. at 212. The trial court actually imposed two consecutive twenty-five-year sentences. Id. at 

211. Despite the "discrepancy in the affidavits," the Court of Appeals found that "[b Joth 

affidavits aver that Readus' lawyer instilled an expectation of a far more lenient sentence than 

Readus actually received." Id. at 214. Like Readus, Moore was a twenty-one year old first 

offender and inexperienced with the system at the time of the plea hearing. Id. at 214. Also, as in 

Readus, Moore submitted both his own statement and his mother's affidavit supporting the 

conclusion that the attorney instilled an expectation of a lighter sentence. (CP. 69-76). 

Mr. Moore asserts that his attorneys incorrectly advised him and his mother that, ifhe 

pied guilty, he would be eligible for parole after serving five (5) to six (6) years of his sentence. 
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(CP. 69-76). Mr. Moore was affirmatively misinformed as to his eligibility for Trusty Earned 

Time and Meritorious Earned Time to reduce the time necessary to obtain a chance at parole. 

That erroneous advice induced Mr. Moore to plead guilty when he otherwise would not have 

done so. (CP. 70-71). Mr. Moore's sworn statement as well as the affidavit by his mother, Lisa 

Moore, are evidence that Moore's attorneys induced him to plead guilty based on that erroneous 

legal advice. (CP. 69-76). As in Tiller, Mr. Moore's plea was "substantially infected by 

erroneous advice of counsel regarding his eligibility for good time" and he was additionally 

misinformed about Meritorious Earned Time. Thus, Moore's plea was involuntary, unknowing 

and unintelligent in violation of his state and federal constitutional rights to due process. 

b. The trial court did not correct the erroneous advice of counsel during the 
plea hearing, therefore Mr. Moore's plea remained involuntary, unintelligent 
and unknowing. 

Moore also alleged in his PCR motion that, during the plea hearing, the trial court failed 

to correct the erroneous advice he received from his attorneys. (CP. 6-12; CP. 39-67). Moore 

asserts that although the trial court asked whether he understood the minimum and maximum 

sentences for the charges against him, the trial court failed to directly address Moore's eligibility 

for both Trusty Earned Time and Meritorious Earned Time, either generally or specifically as it 

might apply to his parole eligibility date. (CP. 6-12; CP 57). 

The Court of Appeals reviewed a similar situation in Sylvester v. State. 113 So.3d 618, 

623 (Miss. App. 2013). In Sylvester, the plea-hearing transcript indicated "Sylvester was 

informed of the maximum and minimum sentences" but not directly questioned about eligibility 

for trusty earned time. Id. Because Sylvester's affidavit and his sister's affidavit asserted he was 

"misinformed as to his eligibility for trusty earned time," the Court found that the "plea colloquy 

did not correct the alleged misinformation" and Sylvester "was entitled to an evidentiary hearing 
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on whether [Sylvester's] plea was knowingly, intelligently, and voluntarily entered." Id. at 624. 

Similarly, both Moore and his mother's affidavit assert he was misinformed as to his eligibility 

for Trusty Earned Time. (CP. 69-76). Nothing the trial court asked or said during Moore's guilty 

plea and sentencing hearing disclosed or corrected the erroneous advice of his counsel. (CP. 39-

67). 

Any attorney reading Section 47-7-3 (2), Miss. Code (1972, as amended) would be aware 

that Trusty Earned Time and Meritorious Earned Time cannot be used to reduce the minimum 

amount of time an inmate must serve to be eligible for parole. Mr. Moore's attorneys 

purposefully or ignorantly misadvised him as to the possibilities of Trusty Earned Time and 

Meritorious Earned Time. (CP. 69-72). The plea hearing fails to reflect that Mr. Moore was ever 

correctly advised about his ineligibility to earn Trusty Earned Time or Meritorious Earned Time 

to reduce the time required to be served to become parole eligible. Mr. Moore contends that "but 

for" the incorrect advice, he would not have pied guilty. (CP. 71). It is the reliance by the 

defendant on the incorrect advice that renders the guilty plea unknowing, unintelligent and 

involuntary. 

3. Whether Mr. Moore's attorneys' advice about Trusty Earned Time and Meritorious 
Earned Time amounted to ineffective assistance of counsel. 

Under Strickland, to prevail on an ineffective assistance of counsel claim, Moore must 

prove that his attorney's performance was deficient and that he suffered prejudice as a result of 

the deficient performance. Strickland v. Washington, 466 U.S. 668, 687 (1984). To show that his 

counsel's performance was deficient to the level of constitutional ineffectiveness, Mr. Moore 

would need to show that there is a reasonable probability that, but for counsel's errors, the result 

of the proceeding would have been different. Sylvester v. State, 113 So.3d at 623. 
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a. Because Mr. Moore's attorneys gave him incorrect advice and induced him 
to plead guilty, they were deficient. But for their deficient performance, Mr. 
Moore would not have pied guilty. Therefore, Mr. Moore's attorneys were 
constitutionally ineffective. 

Mr. Moore's involuntary guilty plea, induced by incorrect legal advice from his 

attorneys, is intertwined with the fact that his attorneys rendered ineffective assistance. In 

Readus v. Stale, the Court of Appeals found that the appellant, Readus, had adequately shown 

that his attorney's misinformation about the length of the sentence induced him to plead guilty. 

837 So.2d at 212. Because the attorney erroneously advised his client concerning the length of 

his sentence, the Court found that Readus's counsel's performance was deficient under 

Strickland. Id. at 214-215. The Court of Appeals then reversed the trial court's summary 

dismissal ofReadus's case and remanded the matter for a full evidentiary hearing. Id 

Similarly, in Sylvester v. State, the defendant alleged that his attorney erroneously told 

him that he would be eligible for Trusty Earned Time if he entered a guilty plea, and the Court 

found that advice was incorrect. Id. at 624. Sylvester further claimed that if he had been given 

the correct advice, he would not have entered a guilty plea. Id The Court found that the 

affidavits submitted by Sylvester and his sister claiming that but for his attorney's errors, he 

would not have entered his guilty plea were sufficient to establish his ineffective assistance of 

counsel claim. Id. 

Like Sylvester and Readus, Mr. Moore's attorneys gave him erroneous advice that 

induced him to enter a guilty plea. Mr. Moore's claim is supported by his own affidavit and that 

of his mother, in which both explain how the attorneys told them Mr. Moore would serve 

approximately five (5) to six (6) years to become parole eligible ifhe pied guilty. (CP. 69-76). 

That advice was clearly wrong, and Mr. Moore is now serving at least twelve and one-half (12 
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Yi) years before he can be considered for parole because he pied guilty to a crime that is not 

eligible for Trusty Earned Time nor Meritorious Earned Time to reduce his parole eligibility 

date. Because Mr. Moore's attorneys erroneously advised him concerning the length of time he 

would have to serve, their performance was deficient. Had Mr. Moore been given legally correct 

advice by his lawyers, he would have never pied guilty. (CP. 71). Because Mr. Moore would not 

have pied guilty if it weren't for his attorneys' erroneous advice that he would receive Trusty 

Earned Time and Meritorious Earned Time, Mr. Moore was prejudiced by their deficient 

performance. Mr. Moore has met the Strickland test for ineffective assistance of counsel. 

4. Whether the trial court erred by denying Mr. Moore's request for an evidentiary 
hearing on both of the preceding issues raised in his PCR motion. 

A "lower court may summarily dismiss a PCR motion if 'it plainly appears from the face 

of the motion, any annexed exhibits and the prior proceedings in the case that the movant is not 

entitled to any relief."' Readus v. State, 837 So.2d at 212. (quoting Miss.Code Ann.§ 99-39-

11(2) (Rev.2000)). In Readus, the Court of Appeals noted that "a collateral attack on a facially 

correct plea must include supporting affidavits of other persons." Readus v. State, 837 So.2d at 

, 213 ( citation omitted). Readus met this requirement when he attached both his and his mother's 

affidavit in which both claimed that Readus's attorney led Readus to expect a far more lenient 

sentence. Id. at 214. The Court of Appeals concluded that the "alleged deficiency was not 'cured' 

by the plea colloquy because the erroneous advice was not directly contradicted by the [trial] 

court's questioning." Id. at 214-15. In addition, because Readus alleged that he would not have 

pied guilty if he had known the actual consequences of the plea, the Court found that he had 

grounds for an ineffective assistance of counsel claim. Id. at 214. Thus, the Court found Readus 
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was entitled to an evidentiary hearing as to whether his guilty plea was involuntary and whether 

his counsel was ineffective. Id. at 210. 

a. Mr. Moore met his burden for the granting of an evidentiary hearing on the 
issues raised in his PCR motion. 

The trial court erred in summarily dismissing the PCR because Mr. Moore was entitled to 

an evidentiary hearing. Like Readus, Mr. Moore and his mother were incorrectly led to believe 

that he would serve a more lenient sentence. Like Readus, at the time of the plea hearing, Mr. 

Moore was a twenty-one year old first offender and inexperienced with the system. Readus, 837 

So.2d at 214. Like Readus, Mr. Moore's PCR motion was accompanied by his own affidavit and 

the affidavit of his mother. In those affidavits, both Mr. Moore and his mother explained how 

trial counsel incorrectly advised them that Mr. Moore would only serve five (5) to six (6) years 

to become eligible for parole. (CP. 69-76). Mr. Moore's attorneys incorrectly advised Moore he 

would be eligible for both Trusty Earned Time and Meritorious Earned Time. The plea transcript 

contains no questioning or statements by the trial court which could reasonably be interpreted as 

discovering or correcting that error. (CP. 39-67). In addition, Mr. Moore asserted he would not 

have pied guilty ifhe had known the actual consequences of his plea. (CP. 71). Therefore, Mr. 

Moore met his burden in the trial court to warrant an evidentiary hearing as to whether his guilty 

plea was voluntary and whether his counsel was ineffective. 

Furthermore, in Sylvester v. State, the Court of Appeals found that "if a defendant alleges 

he was given erroneous advice by his attorney as to his eligibility for trusty earned time and that 

erroneous advice goes uncorrected, and he provides evidence other than his own statement (such 

as a sworn affidavit from a third party), he is entitled to an evidentiary hearing." Sylvester, 113 

So.3d at 623. Mr. Moore was given erroneous advice by his attorney as to his eligibility for both 
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Trusty Earned Time and Meritorious Earned Time; that advice went uncorrected; and he 

provided evidence other than his own statement when he attached an affidavit from his mother. 

(CP. 73-76).Therefore, the trial court erred in summarily dismissing the PCR because Mr. Moore 

was entitled to an evidentiary hearing. Based upon the allegations, affidavits and exhibits in this 

case, precedent requires that this matter be remanded to the trial court for an evidentiary hearing. 

CONCLUSION 

First, the properly prepared and filed March 2016 PCR motion should not be viewed as a 

successive petition because Mr. Moore asserted a violation of a due process right to a voluntary 

plea. Also, the properly prepared and filed March 2016 PCR motion should not be viewed as a 

successive petition because the prior PCR motions filed on Mr. Moore's behalf were filed by 

someone who was engaged in the unauthorized practice oflaw, and therefore, the motions should 

be found null and void. 

Second, Mr. Moore's guilty pleas were entered unknowingly, unintelligently and 

involuntarily because his attorneys misled him on critical points to induce him to plead guilty. 

Third, because Mr. Moore's attorneys erroneously advised him concerning the length of 

time he would have to serve, their performance was deficient. Because Mr. Moore would not 

have pied guilty if it weren't for his attorneys' erroneous advice, Mr. Moore was prejudiced by 

their deficient performance. Mr. Moore has met the Strickland test for ineffective assistance of 

counsel. 

Fourth, because Mr. Moore was given erroneous advice by his attorney as to his 

eligibility for both Trusty Earned Time and Meritorious Earned Time, and because that advice 

went uncorrected and Mr. Moore provided evidence other than his own statement when he 
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attached an affidavit from his mother, the trial court erred in summarily dismissing the PCR 

because Mr. Moore was entitled to an evidentiary hearing. 

Mr. Moore respectfully requests this honorable Court to: 

1. Grant the relief sought in his PCR, vacate his conviction and sentence and remand the 

matter to the trial court for placement back onto the trial docket; or 

2. Remand this case to the trial court with directions that the trial court require a 

response to the PCR be filed by the state and thereafter an evidentiary hearing be held 

on the matters contained in the PCR. 

RESPECTFULLY SUBMITTED, 

Isl Thomas M. Fortner 
Thomas M. Fortner, Esq. 
LOWREY & FORTNER, P.A. 
525 Corinne Street 
Hattiesburg, MS 39401 
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CERTIFICATE OF SERVICE 

I, Thomas M. Fortner, do hereby certify that I have this date caused to be mailed, postage 

prepaid, a true and correct copy of the above and foregoing Brief of Appellant to Honorable John 

H. Emfinger, Circuit Court Judge at Post Office Box 1626, Canton, Mississippi 39046, to 

Michael Guest, Esquire, District Attorney at Post Office Box 68, Brandon, Mississippi 39043 

and to Jim Hood, Esquire, Attorney General for State of Mississippi at 550 High Street, Suite 

1200, Jackson, Mississippi 39205-5025. 

THIS, the 13th day of December, 2016. 

ls/Thomas M Fortner 
Thomas M. Fortner 
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