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STATEMENT OF THE ISSUES 

 
 The Estate contends that the trial court failed to award adequate damages to the corporation 

with respect to lost profits and the loss of the assets of the business and, thus, failed to award 

adequate damages to the Estate.  Specifically, as with the original trial court judgment, the trial 

court erroneously employed his own methodology in calculating lost profits, as opposed the 

methodology put forth by the Estate, which is in conformity with reliable principles and methods 

utilized by the accounting and valuation communities, as well as accepted under Mississippi law.  

The award for lost assets was also inadequate, as it failed to consider the remaining assets were 

not distributed to the shareholders.  The trial court also erred in honoring an unenforceable oral 

agreement with respect to unidentifiable rock that was diverted to Lampkin Construction.  While 

the trial court did award damages pursuant to a valid lease agreement, the trial court cut off 

damages after the leased land was partitioned; however, any rent not paid after this point should 

still be included as lost profits throughout the damages period due to the fact that the company no 

longer paid rent.  Similarly, the trial court’s damage period was inconsistent across the damages 

awarded.  The trial court also failed to acknowledge that interest and attorneys’ fees are also owed 

pursuant to the valid lease agreement.  The Estate further contends the trial court failed to award 

attorney’s fees and expert witness fees based on the conduct of Lampkin warranting punitive 

damages. 
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STATEMENT OF THE CASE 

A.  PROCEEDINGS AND DISPOSITION IN THE COURT BELOW 
 
 The initial action was filed on January 30, 2007 in the Circuit Court of Warren County, 

Mississippi.  On April 6, 2007, the case was transferred to the Chancery Court of Warren County, 

Mississippi.  On September 11, 2009, the Court granted the motion of the Plaintiff, Ronald D. 

Lampkin, for separate trials, one (1) as to liability and one (1) as to damages.  The court found the 

Plaintiff to be in violation of his fiduciary duty owed the corporation, Limestone Products, Inc., 

on March 18, 2010.  Each party retained and tendered expert witnesses to assist in calculating the 

amount of damages due the corporation and, in turn, the Defendants.  To assist with his case, the 

Plaintiff engaged the services of A. Brent Saunders (referred to hereafter as “Saunders” or “Mr. 

Saunders”), a certified public accountant with the firm, Breazeale, Saunders & O’Neil, Ltd.  To 

assist with their case, the Defendants engaged the services of James A. Koerber (referred to 

hereafter as “Koerber” or “Mr. Koerber”), a certified public accountant with the Koerber 

Company, P.A.  Mr. Koerber is also accredited in business valuation, a certified valuation analyst, 

a certified fraud examiner, and certified in financial forensics.  Mr. Saunders submitted his Expert 

Witness Report on July 10, 2012.  Mr. Koerber submitted two Expert Witness Reports.  Mr. 

Koerber submitted a Financial Analysis of Limestone Products, Inc. on July 2, 2012.  Mr. Koerber 

submitted a Forensic Analysis of Limestone Products, Inc. on July 3, 2012.  

  On March 5, 2013, the Honorable George M. Ward rendered a Judgment on Valuation of 

Business.  Due to an error in the cause number on this judgment, a second Judgment on Valuation 

of Business was entered on March 19, 2013.  First, the court found there to be damages in the 
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amount of $125,546.32 based on the value of the assets of the business.1  Second, the Court found 

there to be damages in the amount of $104,570.00 based on lost profits.2  As the total damages 

were calculated to be $230,116.32 due Limestone Products, Inc.; the estate of James Oldrum 

Smith, Jr., a fifty percent (50%) shareholder of the corporation, was directed to receive one-half 

(1/2) of this amount, or $115,058.16.3 

 The Chancellor’s Judgment on Valuation of Business was appealed; and, on September 16, 

2014, the Court of Appeals of the State of Mississippi issued a decision affirming the trial court’s 

judgment.  After the Estate’s Petition for Rehearing was denied, the Estate appealed the 

affirmation to the Supreme Court of Mississippi, where their Petition for Writ of Certiorari was 

granted.  On October 8, 2015, the Supreme Court of Mississippi issued its decision reversing and 

remanding the trial court decision.  On May 20, 2016, the trial court entered its Judgment on 

Remand.  Still aggrieved, the Estate appealed the Judgment on Remand, where the case was 

assigned to the Court of Appeals of the State of Mississippi where it is currently pending. 

 

 

                                                            
1 R.E. 2; (7 R. at 929); The number preceding the “R.” indicates the volume of the Record on 
Appeal. Any reference to the Supplemental Record will follow the same format, except any 
reference to said Supplemental Record will use “Supplemental R.” instead of “R.”  Any reference 
following either of the two (2) formats above shall refer to the Record on Appeal in 2013-CA-
00554, or 2013-CT-00554-SCT, or the initial appeal.  References to the Record on Appeal for 
2016-CA-00941, the present appeal, for exhibits offered by Appellee shall be designated as 
“Plaintiff’s Ex. 2, 55, or 56,” followed by the corresponding page number of the respective 
exhibits.  References to the Record on Appeal for 2016-CA-00941, the present appeal, for record 
excerpts offered by Appellants shall be designated “2016-CA-00941 R.,” followed by the page 
number noted by the clerk, e.g. “Clerk Papers 1,” et seq., as there is only one (1) volume.  While 
this brief will cite to the Judgment on Remand based on the record per the Clerk Papers, Appellants 
would not that the Judgment on Remand is also included as Appellants second record excerpt, or 
pages 41-60 of Appellants’ record excerpts. 
2 Id.  
3 Id. at 931. 
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B.  STATEMENT OF THE RELEVANT FACTS 
 
 In 1995, Ronnie Lampkin (hereinafter referred to as “Lampkin” or “Plaintiff”) and J.O. 

Smith, Jr. (hereinafter referred to as “Smith”) formed a corporation known as Limestone Products, 

Inc. (hereinafter referred to as “Limestone” or the “corporation”), which was later added as a 

necessary party to this action.  Lampkin was the owner of Lampkin Construction Company, a large 

contractor that bought a lot of rock to use in its erosion projects.  Prior to forming Limestone, 

Lampkin, through Lampkin Construction Company, was operating a rock yard as a buyer and 

vendor. The rock yard was located on the Mississippi River on land owned by the city of 

Vicksburg. Mr. Smith was also involved in business along the River and owned a lot of river 

equipment including tug boats, barges, cranes, etc. 

 When Limestone was formed, they continued to operate on the yard owned by Vicksburg 

where Lampkin Construction had operated its rock yard. The company utilized that lot until 1999 

when the city of Vicksburg decided not to renew their lease.  Also, during the time from 1995 until 

1999, Lampkin Construction Company did not buy its rock through Limestone. When they lost 

the Vicksburg lease, Limestone moved its operation to a piece of property owned by Mr. Smith. 

The property was located on the River and occupied by a couple of Mr. Smith's companies, Big 

River Ship Builders and Beavers Diesel. 

 According to Lampkin, he and Mr. Smith made an agreement at that time that Mr. Smith 

would transfer a one-half (1/2) interest in the real property to Lampkin in exchange for Lampkin 

transferring equipment and scales (which were owned by Lampkin Construction) to Limestone in 

exchange for Lampkin Construction Company buying it's rock from Limestone.  Lampkin 

Construction Company became Limestone Products largest customer. In fact, in the year 2005, 

Lampkin Construction accounted for 55% of Limestone's business. 
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Smith died on August 24, 2006, resulting in a transfer of his stock to his estate (the 

“Estate”).  Limestone's line of credit was set to expire in September, 2006. Prior to the expiration 

of the line, Lampkin requested a ninety (90) day extension to December 8, 2006, to determine 

whether the Estate would agree to guarantee the loan. From September to December, 2006, there 

was much discussion between the Estate and Lampkin regarding renewing the line and there are 

several points of contention between the parties.  The Estate did not guarantee the line before the 

December 8, 2006 deadline.  On December 19, 2006, Lampkin started Delta Stone, which went 

into operation in January of 2007.  This new company performed exactly the same functions as 

Limestone.  Lampkin testified that, through Delta Stone, he completed Limestone's contracts and 

satisfied Limestone's debt obligations. 

The main issue before the trial court was whether Lampkin breached his fiduciary duty to 

Limestone Products through usurping a corporate opportunity by starting his new business, Delta 

Stone.  Lampkin conceded at trial that the business ventures and activities of Delta Stone and 

Limestone were exactly the same.  In fact, Delta Stone operated on the same property, used the 

same facilities, and used the same equipment as did Limestone.  Lampkin argued that he owed no 

fiduciary duty to Limestone Products, because Limestone did not have the financial ability to 

continue to operate after the Estate failed to re-new the line of credit by the December 8, 2006, 

deadline. 

 The trial court found that Lampkin was an officer and director of Limestone Products. As 

such, Lampkin had a fiduciary duty to the business. Through the forming of Delta Stone, a business 

directly related to Limestone, the trial court found Lampkin breached this fiduciary duty to 

Limestone.  Furthermore, the trial court found that Limestone Products' financial capacity to 

continue its business operations was hindered by Lampkin's failure to timely provide the financial 

information needed for the Estate to determine whether it should guarantee the line of credit.  It 
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should be noted that the issue of the Lampkin’s liability was not appealed; and, as such, the issue 

of Lampkin’s liability is not before this Court. 

 Having found that Lampkin breached his fiduciary duty and usurped a corporate 

opportunity, the trial court then conducted a trial to determine the amount of damages owed the 

corporation and, in turn, the Estate.  As stated earlier, the court found there to be damages in the 

amount of $125,546.32 based on the value of the business assets and damages in the amount of 

$104,570.00 based on lost profits; albeit, as stated earlier, damages based on lost profits were not 

calculated in accordance with the proper methodology.  As the total damages were calculated to 

be $230,116.32 due Limestone Products, Inc.; the estate of James Oldrum Smith, Jr., a fifty percent 

(50%) shareholder of the corporation, was directed to receive one-half (1/2) of this amount, or 

$115,058.16.  In the interest of clarity and avoidance of any confusion, the Estate would like to 

point out that the Appellee, Lampkin, was the plaintiff in the lower court; and the prevailing party 

were the Appellants, or the Estate and Limestone, in the lower court. 

 After appealing the case, first, to the Court of Appeals of the State of Mississippi and, 

second, to the Supreme Court of Mississippi, the trial court issued its Judgment on Remand.  Per 

this judgment, the court found there to be damages for the Estate in the amount $36,811.50 based 

on lost assets’ $120,073.76 based on lost profits for 2007 through 2011; $24,014.75 based on lost 

profits for 2012; $18,000 based on unreported rock; and $118,000 based on the valid lease 

agreement.  The total damages due the Estate of $318,900.07 were then offset via a purported labor 

adjustment in the amount of $96,000, resulting in total damages owed the Estate of $220,900.01. 
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SUMMARY OF THE ARGUMENT 

 In appealing the Judgment on Remand, the Estate has six (6) principle arguments.   

 First, the Chancellor erroneously reduced the damages for lost assets by $55,104.00 based 

on the amount of cash in Limestone’s bank account in January of 2012, as this cash was converted, 

along with all of Limestone’s other assets. 

 Second, and most importantly, the Chancellor, again, deviated from reliable principles and 

methods supported by the accounting and valuation communities, as well as Mississippi law, 

relying instead on his own methods, which were entirely arbitrary and erroneous and based on 

information unrelated to properly calculating lost profits. 

 Third, the Chancellor erred in awarding damages in the amount of one dollar ($1.00) over 

cost for all rock missing from the invoices of the entities that sold and shipped rock to Limestone 

after Smith’s death based on an unenforceable oral agreement between Smith and Lampkin while 

Smith was alive. 

 Fourth, the Chancellor erred in not factoring rent as a component of damages after 

November of 2011; even though the land was partitioned in November of 2011, which led to the 

Chancellor’s decision to cut off damages for rent owed at that date, the avoided rent would still be 

a component of lost profits throughout the damage period. 

 Fifth, the Chancellor erred in failing to award attorneys’ fees and expert witness fees. 

 Sixth, the Chancellor was not consistent with respect to the damage period. 
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STANDARD OF REVIEW (DAMAGES) 

 In a bench trial the trial judge sits as the trier of fact and is accorded the same deference in 

regard to his findings as that of a Chancellor, and the reviewing court must consider the entire 

record and is obligated to affirm where there is substantial evidence in the record to support the 

trial court's findings.”4  “The findings of the trial judge will not be disturbed unless the judge 

abused his discretion, was manifestly wrong, clearly erroneous or an erroneous legal standard was 

applied.”5  In bench trials such as this, a Circuit Judge is subject to the same standard of review as 

that of a Chancellor.6 Therefore, the Circuit Judge's decision will not be disturbed as long as 

substantial, credible, and reasonable evidence exists to support the ruling.7  Thus, our standard of 

review for this issue is the same standard as that employed for issue one, and we will review the 

record to determine whether the trial judge's findings were clearly erroneous or unsupported by 

“substantial, credible and reasonable evidence.”8 

 

                                                            
4 Barnett v. Lauderdale County Bd. of Supervisors, 880 So.2d 1085, 1088(¶ 7) (Miss. Ct. 
App.2004). 
5 Id. 
6 Sweet Home Water & Sewer Ass'n v. Lexington Estates Ltd., 613 So.2d 864, 872 (Miss.1993). 
7 Allied Steel Corp. v. Cooper, 607 So.2d 113, 119 (Miss.1992);  DePriest v. Barber, 798 So.2d 
456, 459 (¶ 10) (Miss.2001). 
8 Id.; Davis v. Latch, 873 So.2d at 1061(¶ 6)(Miss. Ct. App. 2004). 
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INTRODUCTION 

 In appealing the Judgment on Remand, the Estate has six (6) principle arguments.   

 First, the Chancellor erroneously reduced the damages for lost assets by $55,104.00 based 

on the amount of cash in Limestone’s bank account in January of 2012, as this cash was converted, 

along with all of Limestone’s other assets. 

 Second, and most importantly, the Chancellor, again, deviated from reliable principles and 

methods supported by the accounting and valuation communities, as well as Mississippi law, 

relying instead on his own methods, which were entirely arbitrary and erroneous and based on 

information unrelated to properly calculating lost profits. 

 Third, the Chancellor erred in awarding damages in the amount of one dollar ($1.00) over 

cost for all rock missing from the invoices of the entities that sold and shipped rock to Limestone 

after Smith’s death based on an unenforceable oral agreement between Smith and Lampkin while 

Smith was alive. 

 Fourth, the Chancellor erred in not factoring rent as a component of damages after 

November of 2011; even though the land was partitioned in November of 2011, which led to the 

Chancellor’s decision to cut off damages for rent owed at that date, the avoided rent would still be 

a component of lost profits throughout the damage period. 

 Fifth, the Chancellor erred in failing to award attorneys’ fees and expert witness fees. 

Sixth, the Chancellor was not consistent with respect to the damage period. 
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I. The Chancellor erroneously reduced the damages for lost assets by $55,104.00 
based on the amount of cash in Limestone’s bank account in January of 2012, 
as this cash was converted, along with all of Limestone’s other assets. 

 
 In its Judgment on Remand, the trial court stated, “[The Estate’s expert] provides that [the 

total loss of assets] should then be reduced by the amount of assets still on hand.  According to 

[the Estate’s expert], these remaining assets include $55,104.00 balance on the January 31, 2012 

bank statement of Limestone Products…”  The Estate will concede that such a reduction would be 

appropriate if the company had distributed this money to Lampkin and the Estate, as each was a 

fifty percent (50%) shareholder.  However, this money was converted, along with Limestone’s 

other assets.  As such, the Estate would still be entitled to one-half (1/2) of this amount as damages 

for lost assets.  Therefore, using the trial court’s calculations, one-half (1/2) of the $55,104.00, or 

$27,552, should be added back to the amount due the Estate for lost assets for a total of $64,363.50. 

II. The Chancellor, again, deviated from reliable principles and methods 
supported by the accounting and valuation communities, as well as Mississippi 
law, relying instead on his own methods, which were entirely arbitrary and 
erroneous and based on information unrelated to properly calculating lost 
profits. 

 

 In its Judgment on Remand, the trial court referenced the following exchange between 

Lampkin’s counsel and the Estate’s expert: 

Q: So you’re projecting that Limestone would have made after 2007 on average 
10 times the profit that it enjoyed prior to 2007? 
A: Based on lost profits, not net income, but lost profits.  Yes, sir.  That’s 
different.  That’s apples and oranges. 
Q: But the year 2000 to 2008, the financial data gave you a good trend of how 
the business had gone, didn’t it? 
A: Yes, sir.  But that’s financial.  This is damages.9 

 
 The trial court appears to cite to this excerpt from the transcript in support of its decision; 

however, this very exchange reveals why the trial court’s decision is, again, flawed.  Further, the 

                                                            
9 (2016-CA-00941 R. at 51-52). 
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trial court continues to conflate two (2) separate reports of the Estate’s expert that were rendered 

for two (2) entirely different purposes.  The Estate has repeatedly shown that Mr. Koerber 

submitted two Expert Witness Reports.  Mr. Koerber submitted a Financial Analysis of Limestone 

Products, Inc. on July 2, 2012.  Mr. Koerber submitted a Forensic Analysis of Limestone Products, 

Inc. on July 3, 2012.  The Financial Analysis was conducted solely to determine the financial 

condition of Limestone as it related to the necessity of the line of credit to be able to continue 

business.   The Forensic Analysis, on the other hand, was made to calculate damages based on lost 

assets and lost profits.  The distinction is important, as the two (2) analyses are “apples and 

oranges.”  As will be shown below, the trial court’s methodology was not based on reliable 

principles and methods and did not properly account for the increase in the price of rock after 

Smith’s death, something the Supreme Court ordered the trial court to factor into damages on 

remand. 

 The trial court continues to calculate actual profits for the years 2007 through 2012 based 

on actual sales figures and average actual operating expenses.  This is simply not how lost profits 

are calculated.  As the Estate has repeatedly attempted to point out, actual profits are not factored 

until lost profits are first determined; however, a deduction for actual profits would only be 

appropriate for mitigating profits, which are nonexistent in the case at bar, as Lampkin kept any 

and all profits.  As Mr. Koerber stated in his report, a Practice Aid promulgated by the AICPA 

contains the following: 

Only lost “net” profits are allowed as damages.  Lost “net” profit is computed, in 
general, by estimating the gross revenue that would have been earned but for the 
wrongful act reduced by avoided costs.  Avoided costs are defined as those 
incremental costs that were not incurred because of the loss of the revenue.  After 
the net lost profits are determined, any actual profits earned are deducted to 
compute the damages.10 
 

                                                            
10 (7 Supplemental R. at 0945). 
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The same Practice Aid discusses mitigation of damages and states the following:  

The practitioner should consider whether revenues and/or profits earned subsequent 
to the breach are a mitigation of the economic damages caused by the defendant, 
thereby reducing damages, or are profits that would have been earned regardless 
of the breach and, therefore, would not offset damages claimed by plaintiff.11 
 
Before addressing the trial court’s actual damage calculation, it is important to point out 

how the calculation was flawed from the beginning.  Indeed, in its Judgment on Remand, the trial 

court stated the following: 

The daily damage calculation by the Smith estate is not accepted by this 
court as it is not supported by any single year of actual earnings, even the year of 
2006 after Hurricane Katrina. A daily damage component of$565.00 times one year 
of 365 days gives a total net income of $206,000.00. This amount is ten times 
greater than the average net income for the company as agreed by both experts. 
Utilizing the average net lost profits over a period of multiple years as agreed by 
the experts at approximately $21,000 per year would equal a per day lost profits 
amount of $57.53 per day. The actual sales and expense numbers of the alter ego 
corporation also do not support this great leap of net profits. 

If the court is required to consider the actual rock price and sales volume 
and cost of rock the only place to look for these totals is the gross sales for each 
year. The court then must find a way to approximate the actual expenses. The 
actual sales data for Delta Stone is the basis for the assertion that the price and 
volume of rock changed after Mr. Lampkin started Delta Stone. The reason the 
court used historical net profits initially was that despite increased sales and profit 
margin, the evidence on the Delta Stone corporation indicated a loss, even after 
adjustments and reduction for improper expenses. Careful review of the Holly case 
provides little guidance. There is no reason like there was in Holly to create 
projected profits due to the new company totally taking over and preventing the old 
company from coming to fruition in what might have been a successful enterprise. 
In Holly, the parties never were allowed to see what profits might have been 
achieved under the original business model because certain principals stepped in 
and "usurped" or stole the opportunity. To the contrary, after deducting the 
expenses that are obviously personal in nature and adding back certain expenses 
that should have been paid out like the rent-there is a reasonable basis for a damage 
assessment. If the historical profits or margin assessments are not valid as held by 
the Supreme Court in its reversal and remand, then the court should use the actual 
expenses after deducting for those that are clearly not attributable to corporate 
operations. However, as stated previously, this analysis results in a loss.12 
 

                                                            
11 AICPA’s Practice Aid 06-4; Calculating Lost Profits, at 46 (2006); citing Robert L. Dunn, 
Recovery of Damages for Lost Profits § 6.33, page 570 (6th ed. 2005). 
12 (2016-CA-00941 R. at 49-50).   
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Again, gross revenues are required to be estimated and reduced by avoided costs, which is exactly 

what the Estate’s expert did.  Actual gross sales and actual, even estimated, operating expenses are 

simply irrelevant to any calculation of lost profits.  It’s also important to note that the experts did 

agree on the average actual profit of Limestone prior to 2006 of approximately $21,000; however, 

this number was utilized by the Estate’s expert in its Financial Analysis, not its Forensic Analysis 

that was used to calculate lost profits.  Put simply, the fact that actual profits did not increase after 

the usurpation and rock price increase is entirely irrelevant to any calculation of lost profits, as 

actual profits are not factored until lost profits are determined to a degree of reasonably certainty, 

which is exactly what the Estate’s expert did.  Further, the actual profits would not be deducted 

from the lost profits in this instance, because there is no mitigation – the Estate was not allowed to 

share in the profits after Limestone was shut down. 

 In attempting to calculate lost profits, the trial court utilized the actual gross sales for 2007 

through 2011 and subtracted cost of goods sold and average operating expenses for 2003 through 

2007.13  The trial court utilized the Estate’s expert’s numbers for the cost of goods sold and average 

operating expenses; however, again, these figures came from Koerber’s Financial Analysis, not 

the Forensic Analysis where lost profits were calculated. 

 The trial court also noted, using Koeber’s Forensic Analysis, that “the real numbers from 

Delta Stone reflect that the expenses increased at at least a proportionate rate with the suggested 

increased profit margin.”14  However, the actual numbers were included in the report solely to 

identify which costs were variable, or avoided, costs associated with the diverted rock, which is 

absolutely necessary in order to calculate lost profits in accordance with reliable principles and 

methods.  Of course, gross revenues must first be estimated. 

                                                            
13 (2016-CA-00941 R. at 52-54). 
14 Id. at 51. 
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The trial court noted the following in its Judgment on Remand: 
 
Mr. Koerber provided a rebuttal exhibit number 13 which he titled ‘Sales Price & 
Cost Comparison.’  This exhibit takes different categories of product and states the 
cost of the product versus the average retails value of the product for a given year.  
This table does not assign a cost or weighted average retail price for each product 
in each year.  It is not clear from the exhibit or from the testimony why this is so. 
The analysis by Mr. Koerber of the invoices of the supplier and the company that 
delivered the product to Limestone and then to Delta is a sound forensic practice to 
eliminate questions on what was actually on hand at the company. As discussed 
further later in this opinion, the analysis of the invoices from the third party 
suppliers as compared to the records of Delta Stone acccunts for all but 36,000 tons 
of product. Exhibit 13 does not contain an entry for each product for each year or a 
volume of sales. The breakdown of Luhr and Tower invoices goes to amounts 
delivered, not amounts sold. 15 
 

The trial court concedes that utilizing invoices of the supplier and shipper was a sound forensic 

practice in ascertaining how much of each product was on hand at the company.  The trial court 

was also correct that Exhibit 13 did not contain retail prices for all products in each year; rather, 

this exhibit was prepared to show samples of increases in the price of rock.  On the other hand, 

Koerber’s Forensic Analysis, specifically Appendix E, matches virtually every single product from 

the Tower invoices and shows a cost and retail price for every single product year by year.  Koerber 

clearly explained in his Forensic Analysis that, in the limited instances where “Sales By Item 

Summaries” did not show data for a specific rock for a specific month, he utilized a retail price 

that was used for another product with the same cost.16  Of course, the method was only needed 

for sales of 125 rock in January of 2003, sales of C-Stone in January and February of 2005, sales 

of 90 rock in February of 2009, and sales of AG Lime in March of 2011.17  This methodology is 

sound and was done in accordance with reliable principles and methods to a reasonable degree of 

certainty. 

                                                            
15 (2016-CA-00941 R. at 48). 
16 (1 Supplemental R. at 211). 
17 Id. 
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 The trial court also took the following issues with Koerber’s calculations: 

The Smith estate used a three year model to compute averages and rejected the one 
year of 2004 with a loss. Failing to use the 2004 year with a loss as part of the 
establishment of the average for calculation of damages by plaintiff skews the 
results to a higher number and does not reflect the actual history of the company. 
Also, the Limestone Products implemented quickbooks in 2003, and there was 
substantial testimony as to whether the entire year was reflected in the financial 
data. Mr. Saunders argued for Lamkin that the necessary adjustment was made for 
the beginning of the year by an accounting entry later in the year while Mr. Koerber 
made adjustments and calulations finding that the first four months of the year were 
not included in the year end financial data. Also, Mr. Koerber added four months 
of income for 2007 to the 2006 year. Given the questions about the data in the 2003 
year, it would have made more sense to use 2004 in a three year model and not 
2003. The use of 16 months of income with twelve months of expenses for the 2006 
year also hampers the establishment of reliable averages for calculation of 
damages.18 
 

Again, the trial court is evidencing its lack of understanding as to how lost profits are to be 

calculated, opting instead to concentrate on actual profits.  Recall, lost profits are estimated gross 

revenues less avoided, or variable, costs.  Fixed costs are generally not factored into this analysis.  

However, as Koerber clearly explained in his report, “Limestone Products, Inc. ceased operating 

in mid-2007 and fixed costs, such as rent, were avoided after the company ceased operating.”19  

Koeber had to estimate these fixed costs, as they were now considered variable, or avoided, but 

only as these fixed costs related to the unreported rock.  The years 2003 through 2006 were used, 

since those were the full years in which Limestone operated prior the usurpation and being shut 

down.  2004 was omitted from this average based on the fact that Koerber found no discrepancies 

warranting lost profits in 2004; and per his Forensic Analysis, there were no lost profits for 2004.  

Similarly, some lost profits were removed from 2007 and added to 2006 to represent a clear break 

between the time when Limestone was operating and the time it was unilaterally shutdown by 

Lampkin, allowing a clear break in calculating lost profits prior to and after the shutdown of 

                                                            
18 (2016-CA-00941 R. at 50-51). 
19 (1 Supplemental R. at 214). 
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Limestone.  Mind you, the lost profits calculations would still total the same whether lost profits 

were included in 2006 or 2007, because the variable costs associated with the rock sold during 

each year would be factored into calculating lost profits.  The trial court’s insistence on erroneously 

using actual profits in attempting to calculate lost profits clearly shows why its discussion directly 

above was an abuse of discretion. 

 Again, as Mr. Koerber stated in his report, a Practice Aid promulgated by the AICPA 

contains the following: 

Only lost “net” profits are allowed as damages.  Lost “net” profit is computed, in 
general, by estimating the gross revenue that would have been earned but for the 
wrongful act reduced by avoided costs.  Avoided costs are defined as those 
incremental costs that were not incurred because of the loss of the revenue.  After 
the net lost profits are determined, any actual profits earned are deducted to 
compute the damages.20   

 
Immediately after this passage, Mr. Koerber begins with the heading, “Gross Revenue,” the 

contents of which describe his calculation of gross revenue by “multiplying the tons of rock 

reported on the missing invoices by the weighted average sales price of the products.”21  The next 

heading, “Avoided Costs,” lists the following: “1.  Direct material (rock) costs, 2.  Towing costs, 

3.  Unloading costs, 4.  Direct labor costs, 5.  Trucking costs, 6.  Fleeting costs, and 7.  Repairs 

and fuel (miscellaneous) costs.”22  Mr. Koerber also includes the following fixed costs as avoided 

after the shutdown of Limetson: “1.  Taxes & Licenses, 2.  Interest Expenses, 3.  Depreciation 

Expense, 4.  Advertising, 5.  Rent, 6.  Bank Charges, 7.  Dues & Subscriptions, 8.  Insurance, 9.  

Utilities & Phone, 10.  Professional Fees, 11.  Office Supplies, 12.  Miscellaneous, and 13.  

Discount Expense.”23  Consistent with his report, Mr. Koerber states the following during his direct 

                                                            
20 (1 Supplemental R. at 210). 
21 Id. at 211. 
22 Id. 
23 Id. at 0212. 
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testimony when asked about the significance of unreported rock, “Well then this is the evidence 

of damages you take from there and calculate the revenues less variable cost, you know avoided 

cost we call it, to come up with what the damages would be.”24  Similarly, Mr. Koerber later states: 

“Your honor, when you calculate lost profits, you have to look at your revenues 
less your avoided costs.  Avoided cost, meaning they only change with the 
revenues.  So, in the early years, when I calculated, -- and I mean, the early years 
prior to Delta Stone started.  You’re looking at your variable cost such as the cost 
to buy the rock, the towing, the unloading, and trucking cost.  After Limestone came 
to well when Mr. Lampkin wound down Limestone and basically started Delta 
Stone at the same location, the avoided cost – you had to look at fixed cost too.  So 
you had to pick that up as far as labor and fleeting and everything else that went 
along with that.”25 
 

Recall, fixed costs were avoided after Limestone was shut down and, thus, became avoided. 

 Koerber’s methodology is sound and support by the following Mississippi law: 

So, under Mississippi law, a plaintiff is entitled to the gross amount that 
would have been received pursuant to the business that was interrupted by a 
defendant's wrongful act, less the cost of running the business. Fred's Stores of 
Mississippi, Inc. v. M & H Drugs, Inc., 725 So.2d 902, 914 (Miss.1998) (quoting 
Cook Indus., Inc. v. Carlson, 334 F.Supp. 809, 817 (N.D.Miss.1971)). Variable 
costs FN7 related to lost business opportunities (e.g., labor, utilities, etc.) must be 
deducted from a gross profit estimate. Fixed overhead costs that would have been 
incurred under any circumstance (e.g., depreciation, rent, etc.) need not be.FN8 
Reduced to a simple equation, lost income equals the revenue that would have 
been generated less those variable costs that would have been incurred in the 
absence of the complained of breach. See Work v. Commercial Underwriters Ins. 
Co., 61 Fed.Appx. 120 (5th Cir.2003), citing Lovett and Sure-Trip, Inc. v. 
Westinghouse Engineering, 47 F.3d 526, 531 (2d Cir.1995) (“Where plaintiff is 
seeking to recover lost profits, such damages are equal to the revenue that would 
have been derived, less additional costs that would have been incurred”). 
 FN7. Variable costs include labor, material or overhead that changes 
according to the change in the volume of production units. Combined with fixed 
costs, variable  costs make up the total cost of production. While the total variable 
cost changes with increased production, the total fixed costs stays the same. See 
www.investorwords.com. 

                                                            
24 (8 R. at 124:2-5). 
25 (8 R. at 126:23-127:7). 
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FN8. Fixed costs, which do not vary depending on production or sales 
levels, are costs such as rent, property tax, insurance, or interest expense. See 
www.investorwords.com.26 

 
By utilizing the Tower and Luhr invoices, Koerber could easily find out how much rock was 

bought and shipped to Limestone/Delta Stone.  Each product was multiplied by the retail price per 

the Sales by Item Summaries.  This accurately estimates gross revenues in accordance with reliable 

principles and methods.  Further, Koerber could accurately determine the variable, or avoided, 

costs that would need to be deducted.   For example, direct material costs came from the Tower 

invoices, and shipping costs came from the Luhr invoices.  Unloading costs were based on a per-

ton unloading fee charged by Lampkin Construction.  Labor costs were calculated based on labor 

costs prior to 2007, adjusted for inflation.  Trucking costs were based on a percentage of sales, as 

was done prior to 2007, per the financial statements of Limestone and Delta Stone.  Fleeting costs 

were also estimated as a percentage of sales based on past practices.  The same is true of the 

miscellaneous costs.  Again, fixed costs were also avoided after Limestone was shut down, as they 

were then avoided, or variable.  This is how Koerber calculated lost profits with a reasonable 

degree of certainty. 

III. The Chancellor erred in awarding damages in the amount of one dollar ($1.00) 
over cost for all rock missing from the invoices of the entities that sold and 
shipped rock to Limestone after Smith’s death based on an unenforceable oral 
agreement between Smith and Lampkin while Smith was alive. 

 

  The trial court admits that “the use of the terms unreported or diverted rock is confusing 

and possibly misleading in this case.”27  The Estate understands that the terms may confusing, even 

though the Estate and its expert attempted to show otherwise to no avail; but the terms are hardly 

misleading.  To be clear, all rock not run through Limestone’s accounting system is considered 

                                                            
26 J&B Entertainment v. City of Jackson, Mississippi, et al., 720 F. Supp.2d 757, at 764-765 
(S.D. Miss. 2010). 
27 (2016-CA-00941 R. at 54). 
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diverted or unreported.  However, in the portion of the trial court’s Judgment on Remand, it is 

concerned with “35,000 [to] 36,000 tons” that were “not part of Limestone Products[‘] 

business…”28  Lampkin claims that any damages for these tons should be calculated at $1 per ton 

based on an alleged oral agreement between Smith and Lampkin prior to the death of Smith.  

However, the tons at issue were based on rock that showed up on the Tower and Luhr invoices 

that was not reported through Delta Stone, which was formed after Smith’s death.   

The Supreme Court of Mississippi has previously discussed whether such an oral contract 

is too indefinite in the following excerpt from Poole v. Johns-Manville Products Corp.: 

In the case of Gerachi v. Sherwin-Williams Co., 156 Miss. 36, 125 So. 410, the 
Court held that under the statute a suit cannot be maintained upon an oral 
agreement which is not be performed within the space of fifteen months from the 
making thereof, and that where a verbal contract did not have a specified period 
of time within which it was to be performed, but was considered by the parties to 
be permanent and to remain in force as long as the buyer paid for the goods sold, 
an action could not be maintained to enforce the agreement.29 
 

The Estate agrees that such an agreement, while too indefinite, could still be unaffected by the 

statute of frauds if both parties continued to comply with agreement.  However, the facts show that 

the parties did not abide by this agreement.  Even Lampkin’s expert stated, “and as a result of that 

sample we found that in [2005 and 2006] in computation of paying the dollar over cost, [Lampkin] 

actually paid a little bit more in those samples.”30  In fact, according to Mr. Saunders, it was around 

forty percent (40%) more.31  Additionally, even if this Court finds the agreement valid; the Estate 

contends that it cannot be valid after Smith’s death or the conversion of the company.   It is also 

                                                            
28 (2016-CA-00941 R. at 55). 
29 Poole v. Johns-Manville Products Corp., 49 So.2d 891, at 893 (Miss. 1951)(emphasis added). 
30 (10 R. at 355:24-27). 
31 Id. at 355:22-23. 
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noteworthy that the trial court sustained all objections as to anything said by J.O. Smith regarding 

this oral agreement.32   

 As the oral agreement is unenforceable, damages should be awarded at a higher amount 

than $1 per ton.  The Estate is mindful that these unidentifiable 36,000 tons were diverted during 

2007 and forward; and these unidentifiable tons were not included in Koerber’s lost profits 

calculations for unreported rock.  As such, based on Koerber’s reliable lost profits calculations, 

lost profits per ton from 2007 through 2010 averaged $1.70 per ton.   This results in damages in 

the amount of $61,200, one-half (1/2) of which is due the Estate. 

IV. The Chancellor erred in not factoring rent as a component of damages after 
November of 2011; even though the land was partitioned in November of 2011, 
which led to the Chancellor’s decision to cut off damages for rent owed at that 
date, the avoided rent would still be a component of lost profits throughout the 
damage period. 

 

  While the trial court correctly found damages should be awarded per the valid lease 

agreement, the trial court found that no damages for rent should be awarded after the property 

upon which Limestone/Delta Stone operated was partitioned, or November 19, 2011.33  However, 

the damages should continue throughout the damage period, which the trial court stated ended at 

the end of June of 2012, at least with respect to lost profits.34  It’s worth noting that the trial court 

awarded Lampkin a setoff through 2012 based on a quarterly management draw, but the damage 

period will be addressed later on in this brief.35  The damage period must be consistent.  Regardless 

of the date the property was partitioned, Delta Stone continued to operate, and the rent was 

avoided.  As such, the avoided rent should be calculated throughout the entire damage period.  

While this rent was factored into Koerber’s lost profits calculations as fixed costs that later became 

                                                            
32 (9 R. at 238-243). 
33 (2016-CA-00941 R. at 57-58). 
34 Id. at 54 and 59. 
35 Id. at 58-59. 
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avoided due to the shutdown of Limestone, it is worth noting that this factoring this still presumes 

the rent was paid, which it was not.  Therefore, the Estate wants to make it abundantly clear that 

even though the rent was factored as a fixed cost turned variable in calculating lost profits from 

2007 forward, the Estate is still owed rent per the valid lease agreement.  

When damages are liquidated or there has been a bad-faith denial of payment, “the 

prevailing party in a breach of contract suit is entitled to have added legal interest on the sum 

recovered computed from the date of the breach of the contract to the date of the decree.”36  The 

Supreme Court of Mississippi also stated the following: 

Mississippi Code Annotated section 75–17–1(1) (Rev.2009) provides: “The legal 
rate of  interest on all notes, accounts and contracts shall be eight percent (8%) per 
annum, calculated according to the actuarial method....” And Mississippi Code 
Annotated section 75–17–7 (Rev.2009) provides: 

All judgments or decrees founded on any sale or contract shall bear 
interest at the same rate as the contract evidencing the debt on which 
the judgment or decree was rendered. All other judgments or decrees 
shall bear interest at a per annum rate set by the judge hearing the 
complaint from a date determined by such judge to be fair but in no 
event prior to the filing of the complaint. 

In interpreting these two statutes, the Mississippi Supreme Court has made the 
distinction between judgments based on a contract and other judgments. In re 
Duckett v. Duckett, 991 So.2d 1165, 1181 (¶ 34) (Miss.2008). “Under Section 75–
17–7, if the judgment of the lower court is not based on a contract or note, and the 
lower court decides to award prejudgment interest at ‘a per annum rate set by it,’ it 
may only calculate that interest from a date determined by the court to be fair but 
in no event prior to the filing of the complaint.’” Id. (quoting Miss.Code Ann. § 
75–17–7) (emphasis added). But for judgments based on breach of contract, the 
supreme court, relying on both sections 75–17–1 and 75–17–7, has held eight-
percent prejudgment interest should run from the date of the breach of contract. 
Sentinel Indus., 743 So.2d at 971 (¶ 53) (citing Stockett v. Exxon Corp., 312 So.2d 
709, 712 (Miss.1975)); see also Estate of Baxter v. ShawAssocs., Inc., 797 So.2d 
396, 403–04 (¶ 30, ¶ 34) (Miss.Ct.App.2001) (discussing both the general rule that 

                                                            
36 Sentinel Indus. Contracting Corp. v. Kimmins Indus. Serv. Corp., 743 So.2d 954, 971 (¶ 53) 
(Miss.1999) (reversing denial of prejudgment interest on subcontractor's successful breach-of-
contract claim); see also U.S. Fid. & Guar. Co. v. Estate of Francis ex rel. Francis, 825 So.2d 
38, 50 (¶ 36) (Miss.2002) (finding that “[p]rejudgment interest may be allowed in cases where 
the amount due is liquidated when the claim is originally made or when the denial of a claim is 
frivolous or in bad faith”).  T.C.B. Construction Co., Inc. v. W.C. Fore Trucking, Inc., 134 So.3d 
752, at 11 (Miss. App. 2012). 
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interest runs from the date of breach of contract and the supreme court's application 
of section 75–17–1 in determining prejudgment interest in breach-of-contract 
cases). 37 

 
Additionally, the first clause of on third page of the written Lease Agreement states the following, 

“Lessee agrees to pay a reasonable attorney’s fee on any amount due hereunder which, after default 

in payment, may be placed in the hands of an attorney for collection.”38  As such, the Estate 

contends that an additional damage amount of twenty-five percent (25%) of the recovered amount 

based on the lease is justified.   

V. The Chancellor erred in failing to award attorneys’ fees and expert witness 
fees. 

 

  In its decision remanding the case back to the trial court, the Supreme Court of Mississippi 

repeatedly stated that the Estate should be compensated for the “entire loss” suffered.39  Indeed, 

“…[o]ne who breaches a fiduciary obligation is responsible for the entire loss suffered by the 

corporation as a result of the breach. This liability is not limited to the recovery of profits or to 

‘out-of-pocket’ loss.”40  While the trial court was correct in its Judgment on Remand, that “the 

remand did not [specifically] include the need to provide attorneys fees and costs of litigation as 

an element of damages,” the Supreme Court did continually emphasize the need to compensate for 

the entire loss suffered.41  This entire loss should absolutely include attorneys’ fees and expert 

witness fees incurred in pursuing the damages for the breach on behalf of the corporation.  As with 

all other damages, one-half (1/2) would typically be due the Estate.  However, the Estate has 

essentially advanced all attorneys’ fees and expert witness fees on behalf of the corporation; and 

                                                            
37 Sentinel, at 12-13 
38 (Plaintiff’s Ex. 2, at 3). 
39 Lane v. Lampkin, 175 So.3d 1222, ¶¶ 11, 14, 16, 17, and 21 (Miss. 2015). 
40 Id. ¶ 11; citing Aqua-Culture Techs., Ltd. v. Holly, 677 So. 2d 171, 183-84 (Miss. 1996) 
(quoting Norte & Co. v. Huffines, 288 F. Supp. 855, 864 (S.D.N.Y. 1968)). 
41 (2016-CA-00941 R. at 7). 
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the corporation should be made whole via an award of attorneys’ fees and expert witness fees, 

which should be, first, paid to reimburse to the Estate before being split evenly among the 

shareholders. 

VI. The Damage Period. 
 

 In its Judgment on Remand, the trial court cut off its purported lost profits at the first half 

of 2012.  The trial court cut off rent at the partition date, which has been addressed above – the 

damages run through damage period, which cannot be affected by the partition date.  The trial 

court allowed Lampkin a setoff based on a quarterly management draw through the end of 2012.  

The cutoff point must be consistent across all damages.  Whether lost profits run through the first 

half of 2012 or through the end of 2012, it doesn’t matter - the cutoff point must be consistent.   

 The Supreme Court of Mississippi stated that “the chancellor offered no explanation for 

why his assessment of lost profits took into account only the years 2008 through 2012, especially 

in light of the fact that Delta Stone began operating in January 2007.”42  The trial court, in its 

Judgment on Remand, acknowledged this and opted to include 2007.43  However, the trial court 

continued, “this court does not find that either Lampkin or Smith operated Limestone Products to 

either shareholder’s detriment in the period before J.O. Smith’s death in August of 2006.”44   

 The Estate maintains the Lampkin began diverting rock prior to Smith’s death, because the 

Tower and Luhr invoices show that 134,946 tons of rock was diverted from 2003 through 2006.  

As such, these damages must be included. 

 

 

                                                            
42 Lane v. Lampkin, ¶ 12. 
43 (2016-CA-00941 R. at 54).   
44 Id. 
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VII. Calculation of Damages. 
 
 Based on the foregoing, the damages owed the Estate are as follows: 
 
1) $64,363.50 for lost assets; 
 
2) $244,611 (1/2 of $489,222 for lost profits 2003 through 2006); 
 
3) $438,431 (1/2 of $876,863 for lost profits 2007 through July 22, 2012, the date of trial) 

This figure would be reduced by $12,437.70 if the cutoff date is June 30, 2012; and this 
figure would be increased by $91,586.70 if the cutoff date is December 31, 2012; 
 

4) $30,600 (1/2 of unidentifiable rock based on 36,000 tons and no $1/per) 
 This figure would be reduced to $18,000 if the oral agreement is honored; 
 
5) $132,000 for rent 
 This figure would be increased by $12,000 if the cutoff date is December 31, 2012; 
 
6) Statutory interest of eight percent (8%) per annum, calculated in accordance with the 

actuarial method per the lease agreement based on the amount recovered; 
 
7) Attorneys’ fees in the amount of twenty-five percent (25%) of the amount recovered per 

the lease agreement based on the amount recovered; 
 
8) Prejudgment interest on lost assets damages; 
 
9) Prejudgment interest on lost profits damages; 
 
10) Prejudgment interest on unidentifiable rock damages; 
 
10) $117,314.62 for expert witness fees; and 
 
11) $163,135 for attorneys’ fees. 
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CONCLUSION 

 The Estate contends that the trial court failed to award adequate damages to the corporation 

with respect to lost profits and the loss of the assets of the business and, thus, failed to award 

adequate damages to the Estate.  Specifically, as with the original trial court judgment, the 

Chancellor erroneously employed his own methodology in calculating lost profits, as opposed to 

the methodology put forth by the Estate, which is in conformity with reliable principles and 

methods utilized by the accounting and valuation communities, as well as accepted under 

Mississippi law.  The award for lost assets was also inadequate, as it failed to consider that the 

remaining assets were not distributed to the shareholders.  The trial court also erred in honoring an 

unenforceable oral agreement with respect to unidentifiable rock that was diverted to Lampkin 

Construction.  While the trial court did award damages pursuant to a valid lease agreement, the 

trial court cut off damages after the leased land was partitioned; however, any rent not paid after 

this point should still be included as lost profits throughout the damages period due to the fact that 

the company no longer paid rent.  Interest and attorneys’ fees are also owed pursuant to the valid 

lease agreement.  The Estate further contends the trial court failed to award attorney’s fees and 

expert witness fees based on the conduct of Lampkin warranting punitive damages.  The trial court 

also erred with respect to the damages period, as it was inconsistent with respect to cutting off 

damages for lost profits, cutting off damages for rent, and allowing setoff for Lampkin across three 

(3) different dates. 

 The main issue before this Court is the Chancellor’s utilization of actual total sales and 

average total expenses in order to determine the amount of lost profits to be awarded.  This is 

simply not how lost profits are calculated.  The Estate’s expert correctly estimated gross revenues 

based on the amount of rock sold and the price at which this rock was sold.  Next, the Estate’s 

expert correctly reduced the estimated revenues by all costs associated with all sales of rock, e.g. 
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direct material (rock) costs, towing costs, unloading costs, direct labor costs, trucking costs, 

fleeting costs, and repairs and fuel (miscellaneous) costs.  The fact that Lampkin, via Delta Stone, 

actually incurred additional expenses after Limestone was shut down and the Estate was frozen 

out is wholly irrelevant to any calculation of lost profits, as the costs associated with sales of rock 

would be, as is the case here, factored into any calculation of lost profits.  The lost profits should 

be, and were, calculated as if Lampkin increased the price of rock and did nothing else.  It is simply 

not the Estate’s problem that Lampkin proceeded to run the company into the ground after shutting 

down Limestone, converting its assets, and starting Delta Stone.  Indeed, the Chancellor noted that 

actual operating expenses for Delta Stone from 2008 through 2010 were $355,431; $688,760; and 

$515,125, respectively, per Koerber, and $512,055.34; $857,028.33; and $523,991.96, 

respectively, per Saunders.  However, from 2000 until the shut down of Limestone, the total 

operating expenses for Limestone averaged approximately $250,000; and the cost of goods sold 

did not increase anywhere near the proportion associated with the price of rock increases. 

 Therefore, increases in the price of rock should have only made the company more 

profitable; and no calculation of lost profits should include actual expenses of Delta Stone not 

associated with the unreported rock.  Had the Estate not been frozen out and Limestone not 

unilaterally shutdown, both shareholders could have proceeded together and enjoyed whatever 

actual profits may have been.  However, since Lampkin acted on his own and to the detriment of 

the Estate, a fifty percent (50%) shareholder, Lampkin must be responsible for the entire loss 

suffered by Limestone.   As such, the damages owed Limestone and, in turn, the Estate must be 

the result of reliable principles and methods supported by the relevant communities and applicable 

laws.  To date, only the Estate’s expert, Mr. Koerber, has employed these reliable principles and 

methods; and these methods should be given deference. 
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