
IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI

CITY OF MERIDIAN APPELLANT

VERSUS NO.2015-CA-00710-COA

$104,960.00 U.S. CURRENCY ET AL APPELLEE

PETITION FOR WRIT OF CERTIORARI

Comes now, City of Meridian, Petitioner, by and through counsel pursuant to

MRAP Rule 17(a) , (a) (1) and (a) (2) and respectfully requests issuance of a Writ of Certiorari for

review of the final decision of the Mississippi Court of Appeals in this case, and in support thereof

would most respectfully show:

1. The Mississippi Court of Appeals (COA) issued a final decision herein on 

July 19, 2016, affirming the trial courts dismissal of the case pursuant to Mississippi Code of Civil

Procedure 12(b)(6).

2. City of Meridian filed a Motion for Rehearing on August 2, 2016 that was denied 

by Order of the Court of Appeals on February 21, 2017.

3. The Petitioner respectfully suggests a compelling need for certiorari review 

equally under all issues addressed herein.

ISSUE NO. 1

(The Court of Appeals erroneously held that the trial court did not err in failing to convert the 
MRCP 12(b)(6) Motion into a MRCP Rule 56 Motion.

Under Issue Number 1, City of Meridian respectfully requests certiorari review pursuant to

MRAP Rule 17(a)(1) and (2) on the suggestion that the COA erred by rendering a decision which

conflicts with Mississippi law.  The Court of Appeals erred when it ruled that the trial court did not

fail to convert the M.R.C.P. 12(b)(6) motion to that of a M.R.C.P. 56 Motion.  The

E-Filed Document                Apr 1 2017 13:06:29                2015-CT-00710-SCT                Pages: 8



Petitioner/Appellant was denied due process and it’s right to a hearing due to this error.  It is true that

“[w]hen presented with a Rule 12(b)(6) motion, there is only one way for the trial court to consider

evidence outside the pleadings—converting the 12(b)(6) motion into a motion for summary

judgment.” Williams v. Mueller Copper Tube Co., 149 So.3d 527, 529 (Miss. Ct. App. 2014).

“[C]onversion must be explicit[.]” Id. “Whenever a trial judge converts a Rule 12(b)(6) motion to

dismiss into one for summary judgment by considering matters outside the pleadings, the judge must

give all parties ten days' notice that he is converting the motion.” Id. (quoting Delta MK LLC v.

Miss. Transp. Comm'n, 57 So.3d 1284, 1289  (Miss. 2011).

The dissent in City of Meridian v. $104, 960.00 et al, 2016 WL 3906076 stated the trial court

erred by granting Catalan's motion to dismiss pursuant to Mississippi Rule of Civil Procedure

12(b)(6). This Court will affirm a trial court's decision to dismiss for failure to state a claim “only

if the moving party can show beyond doubt that the plaintiff failed to state a claim upon which relief

can be granted.” Ralph Walker, Inc. v. Gallagher, 926 So.2d 890, 893 (¶ 4) (Miss.2006) (quoting

M.R.C.P. 12(b)(6)). I would reverse and remand, since the record herein reflects that the City's

petition for forfeiture clearly stated a claim for relief under Mississippi Code Annotated sections

41–29–153(a)(5), 41–29–153(a)(7), and 41–29–153(b) (Rev.2013). City  of Meridian v. $104,

960.00 et al, 2016 WL 3906076, dissenting opinion.

The dissent and three other justices agreed, further opining that “[a] motion to dismiss under

Mississippi Rule of Civil Procedure 12(b)(6) for the failure to state a claim upon which relief can

be granted is reviewed de novo, as it raises an issue of law. Cook v. Brown, 909 So.2d 1075,

1077–78 (Miss.2005). “[A] Rule 12(b)(6) motion tests the legal sufficiency of the complaint.” Cook,

909 So.2d at 1078 (¶ 8). Our review is limited to the face of the pleading. Hartford Cas. Ins. Co. v.

Halliburton Co., 826 So.2d 1206, 1211 (Miss.2001). The allegations in the complaint must be

accepted as true, and the motion should not be granted unless it appears beyond a reasonable doubt



that the plaintiff will be unable to prove any set of facts in support of his claim. Rose v. Tullos, 994

So.2d 734, 737  (Miss.2008) (citing Ralph Walker, Inc. v. Gallagher, 926 So.2d 890, 893 

(Miss.2006)). The appellate court need “not defer to the trial court's ruling.” Id. (quoting Ralph

Walker, 926 So.2d at 893). “In order to affirm an order granting dismissal on a Rule 12(b)(6) motion,

... there must be no set of facts that would allow the plaintiff to prevail.” J.B. Hunt Transp., Inc. v.

Forrest Gen. Hosp., 34 So.3d 1171, 1173 (¶ 8) (Miss.2010) (quoting Wilbourn v. Equitable Life

Assurance Soc'y of the U.S., 998 So.2d 430, 435 (Miss.2008)).  

The petition also satisfies the notice-pleading requirements of Mississippi Rule of Civil

Procedure 8. The petition states that it “is for a civil action of the forfeiture of property under the

authority of [Mississippi Code Annotated] sections 41–29–101, et. seq.” The petition provides the

property, $104,960.00 in currency and a 2003 Ford F–150 Supercab truck, VIN #

1FTRX17213NB65899, was lawfully seized on June 2, 2012, by the East Mississippi Drug Task

Force and that the City “has lawfully retained custody of subject property since seizure.” The petition

also provided that both the currency and the truck were subject to forfeiture under section

41–29–153(b). The petition alleged that the “truck and currency [have] been used, or intended for

use, or constitut[ed] proceeds in violation of the Mississippi Uniform Controlled Substances Law.”1

The petition also provided that the truck and currency should be forfeited pursuant to Mississippi

Code Annotated sections 41–29–179(4) (Rev.2013) and 41–29–181(2) (Rev.2013).  

ISSUE NO. 2

(The Court of Appeals misapplied M.R.C.P. 8 to the City’s Petition For Forfeiture)

Rule 8(a)(1) of the Mississippi Rule of Civil Procedure requires that the Petition/Complaint

contain “a short and plain statement of the claim showing that the pleader is entitled to relief, and,

Rule 8(a)(2) requires a demand for judgment for the relief to which he deems himself entitled.  The

Petition for Forfeiture in this case clearly stated that the City of Meridian is seeking forfeiture of the



currency and the vehicle pursuant to Mississippi Code Annotated §41-29-153 and §41-29-179.  The

judgment demanded was clearly stated as being the currency and the vehicle.  No additional

information is required at the pleading stage pursuant to both the Mississippi Rules Of Civil

Procedure and the applicable Mississippi Statutes.  

The dissent also noted this error in its opinion stating “[r]egarding the allegations that must

be contained in the complaint, Mississippi is a “notice-pleadings” state, which means:  [U]nder our

rules, [the plaintiff] is not required to plead the specific wrongful conduct. At the pleading stage, he

is required only to place [the defendant] on reasonable notice of the claims against it and to

demonstrate that he has alleged a recognized cause of action upon which, under some set of facts,

he might prevail.”  Children's Med. Grp., 940 So.2d at 934; M.R.C.P. 8. See dissent in City of

Meridian v. $104, 960.00 et al, 2016 WL 3906076 

The dissent went on to state “the petition also satisfies the notice-pleading requirements of

Mississippi Rule of Civil Procedure 8. The petition states that it “is for a civil action of the forfeiture

of property under the authority of [Mississippi Code Annotated] sections 41–29–101, et. seq.” The

petition provides the property, $104,960 in currency and a 2003 Ford F–150 Supercab truck, VIN

# 1FTRX17213NB65899, was lawfully seized on June 2, 2012, by the East Mississippi Drug Task

Force and that the City “has lawfully retained custody of subject property since seizure.” The petition

also provided that both the currency and the truck were subject to forfeiture under section

41–29–153(b). The petition alleged that the “truck and currency [have] been used, or intended for

use, or constitut[ed] proceeds in violation of the Mississippi Uniform Controlled Substances Law.”1

The petition also provided that the truck and currency should be forfeited pursuant to Mississippi

Code Annotated sections 41–29–179(4) (Rev.2013) and 41–29–181(2) (Rev.2013). See dissent in

City of Meridian v. $104, 960.00 et al, 2016 WL 3906076 

The dissent further opined, “in reviewing Rule 12(b)(6) motions to dismiss, the appellate



court is “not required to defer to the trial court's judgment or ruling.” Ralph Walker Inc.v. Gallagher,

926 So.2d at 893. “Instead, we sit in the same position the trial court did” and review de novo. Id.

A motion to dismiss under Rule 12(b)(6) raises a question of law. “In order for us to affirm a grant

... of a Rule 12(b)(6) motion to dismiss, it must be such that no set of facts would entitle the

opposing party to relief.” Id. The trial court cannot consider matters outside of the pleadings when

ruling on a Rule 12(b)(6) motion to dismiss. Arnona v. Smith, 749 So.2d 63, 65  (Miss.1999). A

Rule 12(b)(6) motion to dismiss is converted to a Rule 56 summary-judgment motion when the trial

court considers matters outside of the complaint. Id.; see also Cook v. Brown, 909 So.2d 1075, 1077 

(Miss.2005). 

The dissent continued “The petition in this case contains the requisite jurisdictional and

statutory elements and clearly identifies the property subject to, and the parties interested in, this in

rem civil forfeiture action. As a result, I submit that the City's petition is sufficient to enable

interested parties “to commence an investigation of the facts and to frame a responsive pleading.”

United States v. Seventy–Nine Thousand Three Hundred Twenty–One Dollars, 522 F.Supp.2d 64,

70 (D.D.C.2007); United States v. All Funds on Deposit in Dime Sav. Bank of Williamsburg

Account No. 58–400738–1, 255 F.Supp.2d 56, 66 (E.D.N.Y.2003). The petition herein provides

specificity as to the property subject to the seizure action and is sufficient to place persons potentially

interested in the property on fair notice of the City's intent and position. The trial court erred in

dismissing the City's petition pursuant to Rule 12(b)(6), and I would therefore reverse and remand

for proceedings consistent with this separate opinion.”  City of Meridian v. $104, 960.00 et al, 2016

WL 3906076, dissenting opinion.

Mississippi is a “notice-pleadings” state, which means that the plaintiff is not required to

plead the specific wrongful conduct; rather, at the pleading stage, he is required only to place the

defendant on reasonable notice of the claims against it and to demonstrate that he has alleged a



recognized cause of action upon which, under some set of facts, he might prevail. Rules Civ.Proc.,

Rule 8.

This Court has held that a “forfeiture may be based on wholly circumstantial evidence and

inference.” One Hundred Seven Thousand Dollars ($107,000), U.S. Currency v. State, 643 So. 2d

917, 922 (Miss. 1994) (citing Reed v. State, 460 So. 2d 115 (Miss. 1984))

Pleadings under Mississippi Rule of Civil Procedure 8(a) must contain (1) a short and plain

statement of the claim showing that the pleader is entitled to relief, and (2) a demand for judgment

for the relief to which he deems himself entitled. Miss. R. Civ. P. 8(a). All pleadings shall be

construed to insure substantial justice is done. Miss. R. Civ. P. 8(f). The City of Meridian more than

satisfactorily satisfied the requirements of Rule 8 of the Mississippi Rules of Civil Procedure.

ISSUE NO. 3

(Court erroneously held the City’s Petition must include specific allegations exceeding
statutory requirements)

The Court of Appeals erroneously affirmed the trial court in this matter in finding that the

Petition for Forfeiture failed to contain specific factual allegations.  The Court of Appeals and the

trial court misapplied Cannon.  The circuit court committed reversible error in it’s misplaced

reliance on and misapplication of Cannon v. State, 918 so.2d 734, 744 (miss. App. 2005) (rev’d

and rem’d solely on the issue of criminal sentencing). Likewise, the Court of Appeals erred in it’s

misapplication of the same case.   In the Cannon case the Mississippi Bureau of Narcotics failed

to describe an entire parcel of property it sought to forfeit, it did not describe the property  nor

mention it in the Petition.  The State completely left out the description of the property.  The

Cannon’s raised the issue as an affirmative defense but the State amended the pleadings at trial. 

Cannon 918 So.2d at 744-745.  The Court of Appeals stated that the State’s complaint with

regards to the real property did not meet the requirements of the Rules of Civil Procedure. Id.  



In the case at bar the City of Meridian’s Petition adequately describes the property and

correctly alleges that it was used or intended for use in violation of the Mississippi Controlled

Substances law.  The City of Meridian was never afforded the opportunity to prove the

allegations contained it the Petition at bar at a trial.  The circuit court denied the plaintiff the

opportunity to present evidence at trial.

The Mississippi Supreme Court has held that the burden is on the State to prove forfeiture

by a preponderance of the evidence. Jones v. State, ex rel. Mississippi DPS, 607 So.2d 23, 29

(Miss.1991).  This Court approved the forfeiture of $219,000.00 in currency in Reed v. State ex

rel. Mississippi Bureau of Narcotics, 460 So.2d 115 (Miss.1984). Reed argued that he had not

been involved in any illegal activity. The Court said that although forfeitures are not favored, in

that forfeiture action “all the State need prove is that the seized items were possessed by Mr.

Reed with intent to be used in connection with an illegal smuggling conspiracy.” Reed, 460

So.2d at 118.

Mississippi Code Annotated §41-29-179(2) states, in part, “However, if an answer has

not been filed by the owner of the property, the petition for forfeiture may be introduced into

evidence and is prima facie evidence that the property is subject to forfeiture.  M.C.A. §41-29-

179(2) Mississippi Code Annotated §41-29-177 sets forth the mandatory pleading requirements

of a Petition for Forfeiture. The statute ensures that petitions filed pursuant to Mississippi Code

Annotated §41-29-177 absolutely state a claim upon which relief can be granted.  The Petition

filed by the City of  Meridian complied with M.C.A. §41-29-177.

If an answer is filed, “then the burden is on the petitioner to prove that the property is

subject to forfeiture.” M.C.A. §41-29-179(2) The City of Meridian was never afforded the

opportunity to prove the property is subject to forfeiture at a trial nor was it afforded an

opportunity to amend it’s complaint.



WHEREFORE, PREMISES CONSIDERED, City of Meridian prays that the Supreme

Court will issue a Writ of Certiorari, review the decision of the Court of Appeals, and reverse the

same and the Judgment of the trial court, and render a decision  remanding the case back to the

trial court for a new trial.

Respectfully submitted,

/S/ANDY DAVIS

__________________________________________
ANDY DAVIS, COUNSEL FOR
PETITIONER
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