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IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI 

CASE NO. _____________ 

COURT OF APPEALS NO. 2014-CA-01190-COA 

EDWARD SPRINGER  APPELLANT 

VS.  

AUSBERN CONSTRUCTION COMPANY, INC. APPELLEE 

______________________________________________________________________________ 

PETITION FOR WRIT OF CERTIORARI 

______________________________________________________________________________ 

COMES NOW, Ausbern Construction Company, Inc. (“Ausbern”) and files this its 

Petition for Writ of Certiorari pursuant to M.R.A.P. 17 and in support thereof would show unto 

the Court the following: 

I. STATEMENT OF THE CASE 

Appellee, Ausbern Construction, originally filed suit on March 29, 2012 for breach of 

contract against Chickasaw County, Mississippi and for intentional interference with contract 

against the engineer for the County, Edward Springer (“Springer”).   

The case was tried to a jury in Lafayette County on March 24-27, 2014.  The jury 

returned a verdict on March 27, 2014 against Chickasaw County in the amount of $387,793.50 

and against Springer in the amount of $182,500.  Chickasaw County did not appeal.  The Agreed 

Final Judgment on Jury Verdict was entered on May 5, 2014.  Springer noticed his appeal on 

August 25, 2014.  

On August 2, 2016, the Court of Appeals issued its decision reversing the verdict against 

Springer. See Appendice A.  On August 12, 2016, Ausbern filed its Motion for Re-hearing to the 
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Court of Appeals.  See Appendice B.  On March 21, 2017, the Court of Appeals, without written 

opinion, denied Ausbern’s Petition for Rehearing.  See Appendice C.  

II. THE BASIS FOR AUSBERN’S PETITION 

As pointed out in Ausbern’s Motion for Rehearing, the decision of the Court of Appeals 

ignores long-standing precedent of this Court giving appropriate deference to a jury’s findings on 

issues of fact.  It also incorrectly interprets a decision of this Court construing Section 11-46-

5(2). 

As per Rule of Appellate Procedure 17(a) (1) and (3), Ausbern asserts that this Court 

should grant its Writ of Certiorari for the reasons set forth below: 

A. The Court Of Appeals Has Rendered A Decision In Conflict With Prior 

Decisions Of This Court   

1. The Court Of Appeals Decision Ignored Long Standing Decisions On 

The Deference To Be Given Jury Verdicts 

As pointed out on pages 1-4 of Ausbern’s Motion for Rehearing, the Court of Appeals 

simply substituted its view of the evidence for that of the properly instructed jury and found that, 

in its opinion, there was insufficient evidence of malice to support the verdict of intentional 

interference.  The Court’s decision did not cite, ignored, and made no effort to distinguish those 

long standing decisions cited by Ausbern, including Coho Resources, Inc. v. Chapman, 913 

So.2d 899 (Miss. 2005), Hagney v. Jackson Furniture, Inc., 746 So.2d 912 (Miss. Ct. App. 

1999), and Entergy Miss., Inc. v. Bolden, 854 So.2d 1051, 1054 (Miss 2003). 

2. The Court Of Appeals Decision Ignored This Court’s Decisions 

Interpreting Section 11-46-5(2) 

The Court of Appeals also wrongly concluded that there was a conflict between Zumwalt 

v. Jones County Board of Supervisors, 19 So.3d 672, 688 (Miss 2009) cited by Ausbern and 

Whiting v. Univ of Southern Mississippi, 62 So.3d 907, 915 (Miss 2011).  Whiting was not cited 
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by or argued by the Appellant.  The Court of Appeals simply made a “guess” that it was this 

Court’s intent that the Whiting decision overruled Zumwalt and dramatically changed the Court’s 

interpretation of Section 11-46-5(2).  It is respectfully submitted that this Court did not state, nor 

did it intend to overrule Zumwalt by its holding in Whiting. 

3. Pursuant To M.R.A.P. 17(a)(3), The Court Of Appeals Has Rendered 

A Decision Which a) Requires This Court’s Final Determination of 

Binding Authority And b) Involves Fundamental Issues Of Broad 

Public Policy 

a. Requires This Court’s Decision 

As outlined above and below, the Court of Appeals ruled there was a “conflict” between 

this Court’s decision in Whiting, supra, and Zumwalt, supra.  Because the Court of Appeals has 

positioned the issue this way, it is necessary for this Court to decide whether, in fact, there is any 

conflict between these two cases and whether it was this Court’s intent to overrule Zumwalt with 

its holding in Whiting. 

b. Involves A Fundamental Issue of Broad Public Policy 

The Court of Appeals, citing Whiting, determined that there is no intentional tort 

exception to the Tort Claims Act, despite the clear wording of Section 11-46-5(2). Thus, whether 

intentional acts are or are not excepted from the Mississippi Tort Claims Act (“MTCA”) is an 

issue of broad public concern and it is an issue that will likely be litigated over and over.  It is 

important that this Court clarify the alleged conflict between the clear wording of 11-46-5(2), its 

own decision in Zumwalt, and the Court of Appeals decision in the instant case.  

III. THE OPINION OF THE COURT OF APPEALS APPLIED AN INCORRECT 

STANDARD OF REVIEW 

On page 7 of its Opinion, after a brief recitation of only some of the evidence presented 

below, the Court of Appeals concluded the evidence: 
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…does not indicate an ill motive rising to the level of bad faith or 
intent to harm for the purpose of moving Springer’s action outside 
the scope of his responsibility to the County and therefore outside 
his right to interfere. 

With all due respect, the Court of Appeals’ opinion ignores the proper standard of review as well 

as the overwhelming evidence of malice and bad faith. 

A. The Court Ignored the Proper Standard of Review 

In the Court below, Edward Springer (“Springer”) filed a motion for judgment 

notwithstanding the verdict challenging, among other things, the sufficiency of the evidence 

presented as to malice.  In closing argument, counsel for Springer argued to the jury that 

Springer acted in good faith and in accordance with his duties as county engineer.  The jury 

found differently however, and found that he acted with malice.  Springer continued to challenge 

the sufficiency of the proof of malice in his appeal to the Court of Appeals.   

Importantly, the Court has held that the question of an employee or agent’s justification 

for his interference or the lack thereof, or malice, is a question of fact to be decided by the jury.  

Stephens v. Kenco Foods, Inc., 928 So.2d 226 (Miss. 2006) and Owen v. Kroger Co., 430 So.2d 

843 (Miss. 1983).  This Court has also ruled that malice is a mental state and its existence may 

be proved by circumstantial evidence.  Indeed, the jury may permissibly infer malice from the 

facts of the case.  Owen, supra, at 847.  The Court of Appeals took no issue with the fact that the 

jury was properly instructed as to “malice” and “bad faith” and the jury clearly found it.  

However, Springer, and apparently the Court of Appeals, challenged the jury’s finding of “bad 

faith” or “malice.”  The Appellant himself stated the issue as he saw it on page 18 of his Brief 

wherein he argued: 

In the case at hand, Springer was at all times acting within his duty 
as the Chickasaw County Engineer.  To fall out from under the 
protective umbrella of the Mississippi Torts Claims Act, it must 
have been shown that Springer’s conduct constituted fraud, malice, 
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slander, or defamation.  The Plaintiff offered no evidence in 
support of any of those contentions. 

(Emphasis added)   

However, the proper standard of review for considering the jury’s decision on “bad faith” 

or “malice” is clearly set forth in repeated decisions of this Court: 

Under this standard, this Court will consider the evidence in light 
most favorable to the appellee, giving that party the benefit of all 
favorable inference that may be reasonably drawn from the 
evidence.  If the facts so considered point so overwhelmingly in 
favor of the appellant that reasonable men could not have arrived at 
a contrary verdict, we are required to reverse and render.  On the 

other hand if there is substantial evidence in support of the 

verdict, that is evidence of such quality and weight that 

reasonable and fair minded jurors in the exercise of impartial 

judgment might have reached different conclusions, affirmance 

is required. 

(Emphasis added.)  Coho Resources, Inc. v. Chapman, 913 So.2d 899 (Miss. 2005). In Illinois 

Central R.R. v.  Clinton, 727 So.2d 731 (Miss. Ct. App. 1998) the Court of Appeals itself held: 

In determining whether a jury verdict is against the overwhelming 
weight of the evidence, this Court must accept as true the evidence 
which supports the verdict and will reverse only when convinced 
that the circuit court has abused its discretion in failing to grant a 
new trial.  Only when the verdict is so contrary to the 

overwhelming weight of the evidence that to allow it to stand 

would sanction an unconscionable injustice will this Court 

disturb it on appeal. 

… 

Clearly, a jury question existed as to whether the railroad was 
negligent and if so, whether that negligence caused Clinton’s 
injury.  The jury answered those questions in the affirmative, 

and we are not at liberty to overturn their decision absent a 

finding that their verdict was “clearly erroneous.” 

(Emphasis added.)  Id at 734.  Further, it has been held that: 

When the evidence is disputed and different conclusions argued, 
the Court, “has refused to take an issue from the jury or to interfere 
with a jury’s decision.”  McKinzie v. Coon, 656 So.2d 134, 140 
(Miss. 1995).  This issue is without merit. 
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Hageney v. Jackson Furniture, Inc., 746 So.2d 912 (Miss. Ct. App. 1999). 

Indeed, as this Court has repeatedly held, an appellate court is not at liberty to just replace 

the jury’s verdict with its own judgment on an issue of fact: 

Once the jury has returned a verdict in a civil case, we are not at 
liberty to direct that judgment be entered contrary to that verdict 
short of a conclusion on our part that, given the evidence as a 
whole, taken in the light most favorable to the verdict, no 

reasonable, hypothetical juror could have found as the jury 

found. 

Entergy Miss. Inc. v. Bolden, 854 So.2d 1051, 1054 (Miss 2003) (Emphasis added.); See also 

Mack Trucks, Inc. v. Tackett, 841 So.2d 1107, 1112 (Miss. 2003).  The Court of Appeal’s 

Opinion ignores this well established standard of review.  Instead, it appears that the Court 

simply replaced the jury’s evaluation of the evidence as to “bad faith” or “malice” with its own.   

Importantly, the Court of Appeals did not even attempt to address the standard of review 

as to Springer’s challenge to the sufficiency of the evidence.  It simply unilaterally concluded 

that there was no evidence of malice.  The opinion nowhere states what standard of review it was 

applying to this issue.   

IV. THE COURT OF APPEALS IGNORED THE GOVERNING CASE LAW 

INTERPRETING SECTION 11-46-5(2) 

A. Zumwalt is the governing authority 

In its Opinion, the Court of Appeals noted what it concluded was a “conflict” between 

Zumwalt v. Jones County Board of Supervisors, 19 So.3d 672, 688 (Miss 2009), cited by 

Ausbern and Whiting v. University of Southern Mississippi, 62, So.3d 907, 915 (Miss 2011).  

However, the majority opinion incorrectly concluded that Whiting, a case not cited or argued by 

the Appellant, is “the applicable rule.”  This was incorrect. 

Section 11-46-5(2) is the operative provision of the Mississippi Tort Claims Act 

(“MTCA”) in question in this case.  It provides: 
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For the purposes of this chapter an employee shall not be 
considered as acting within the course and scope of his 
employment and a governmental entity shall not be liable or be 
considered to have waived immunity for any conduct of its 
employee if the employee’s conduct constituted fraud, malice, 
libel, slander, defamation or any criminal offense other than traffic 
violations. 

(Emphasis added.)  The Mississippi Supreme Court in Zumwalt, supra, clearly held that this code 

section did not bar an action for tortious interference with business relations because that claim 

included an element of malice.  Id. at 688.  Ausbern and the trial court properly relied on 

Zumwalt for the same reason to conclude that the MTCA did not bar Ausbern’s claim against 

Springer for tortious interference with contract.  

B. Whiting Is Distinguishable 

The Court of Appeals’ conclusion that Whiting sets forth the “applicable rule” is further 

incorrect because Whiting is distinguishable, for two reasons. 

First, the issue of whether a tortious interference with contract claim was barred by the 

MTCA was never before the Whiting Court.  In Whiting, the plaintiff, a professor at the 

University of Southern Mississippi (“USM”), filed suit for breach of an alleged employment 

contract with USM.  The Court found that no employment contract existed.  Then in dictum, the 

Court made the following observation: 

 At the core, Dr. Whiting’s argument to the extent that it makes out 
a specific claim for relief, is that her contract with the Board, as 
memorialized in the handbook, guaranteed a fair and impartial 
hearing with respect to her tenure application, and the defendants 
denied her that opportunity.  While she attempts to characterize 
these claims as breach of contract, a fair reading of the facts of this 
case and the manner in which Dr. Whiting lays out her argument 
establish that if there were a claim to be made, it would be for 

tortious breach of contract and tortious interference with 

contract.  As such, the claims made against the Board or the 
university are governed by the provisions of the MTCA. 
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(Emphasis added.)  Id. at 915.  Clearly, as the Court noted, the Plaintiff in Whiting had not 

asserted any claim for tortious interference with contract (“if there were a claim to be made”), 

nor any claim which included an element of malice, and no such claim was before the Court.  As 

such, the Court’s comments are pure dicta.  See Dunn Const. Co. v. Craig, 3 So.2d 834 (Miss. 

1941)(opinions on issues not before the Supreme Court are mere dictum); Aetna Ins. Co. v. 

Commander, 153 So. 877 (Miss. 1934) (comments are not precedent if question addressed was 

not necessary for or affect decision); and Harrington v. Yazoo & M.V.R. Co., 111 So. 444 (Miss. 

1927)(comment by Court on question not in the case is not controlling in subsequent cases). 

The Court’s final sentence simply states: 

As such, the claims made against the Board or the university are 
governed by the provisions of the MTCA. 

Nothing in this dictum could be reasonably read to conclude that the MTCA bars any such 

claims, only that, if such claims were made, an analysis of the MTCA’s impact on the claim 

would be in order. 

 Secondly, consistent with the above, Whiting doesn’t even cite Zumwalt in the opinion.  

Nothing in Whiting could be construed as overruling or even attempting to distinguish Zumwalt.  

This is so because the Court never was presented with the issue of whether Section 11-46-5(2) 

applied to any actual claims brought by Whiting. 

C. Zumwalt is Consistent with Express Wording of Section 11-46-5(2) 

The Court’s holding in Zumwalt is also consistent with the express wording of 11-46-

5(2), that any claims against an individual where there is an element of “malice,” are not barred 

by the MTCA.  On the other hand, trying to read Whiting as holding that a claim for tortious 

interference with contract, which does include an element of malice, is barred by 11-46-5(2) goes 

against the plain reading of the statute. 
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V. CONCLUSION 

The Court of Appeals decision is clearly in error, is inconsistent with long standing 

decisions of this Court as to the deference to be given jury verdicts and effectively overrules an 

oft-cited decision of this Court construing a significant exception to this MCTA. 

Thus, pursuant to Rule of Appellate Procedure 17, this Court should grant its Writ of 

Certiorari in this matter. 

This the 29th day of March 2017. 

Respectfully Submitted: 

AUSBERN CONSTRUCTION, INC. 

      By:   /s/ Mark D. Herbert 
                       Mark D. Herbert (MSB# 2370) 
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