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FACTUAL AND PROCEDURAL HISTORY1

Mr. Pitchford was convicted of capital murder and sentenced to death in the Circuit Court

of Grenada County on or about February 9, 2006. On February 1, 2005, over a year before his

trial, his attorneys filed a Motion for a Mental Health Evaluation. The trial court entered an

agreed Order for Psychiatric Evaluation on September 9, 2005. Both the motion and the order

state that Mr. Pitchford’s competence was in question. Mr. Pitchford was evaluated by the

Mississippi State Hospital in January 2006, and by Dr. Rahn K. Bailey in February 2006.

On February 2, 2006, Mr. Pitchford’s attorneys participated in a motions hearing in

which, among other things, his attorneys argued a motion for continuance. During the hearing,

the trial court made an oral ruling on Mr. Pitchford’s competence based on an unsigned report

from the Mississippi State Hospital. Mr. Pitchford’s attorneys did not receive any notice that

competency would be adjudicated at the motions hearing, and they, therefore, did not have an

opportunity to subpoena witnesses or prepare to present evidence to the court.

Mr. Pitchford’s conviction was affirmed by the Mississippi Supreme Court on June 24,

2010, and his petition for rehearing was denied on October 14, 2010. Pitchford v. State, 45 So.

3d 216 (Miss. 2010). Mr. Pitchford subsequently sought post-conviction relief in this Court,

arguing, among other things, that in violation of Rule 9.06 of the Uniform Rules of Circuit and

1 Cites to the record before the Court are abbreviated as follows: R. refers to the record
on appeal. T. refers to the trial transcript from 2006. RCT. refers to the retrospective competency
hearing transcript. R.E. refers to the corrected record excerpts, which are being filed
contemporaneously with this Reply Brief, in place of the previously filed Record Excerpts. The
pagination of the Corrected Record Excerpts is consistent with that of the original Record
Excerpts, and, therefore, the Corrected Record Excerpts correspond with the citations to the
Record Excerpts in the Appellant’s Brief.
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County Court Practice, he was not afforded a competency hearing after having undergone a

mental examination.2

On February 14, 2013, the Court granted his Motion for Leave to Proceed in the Trial

Court in part and ordered that Mr. Pitchford be granted a retrospective competency hearing in the

trial court.3 Accordingly, Mr. Pitchford filed a Petition for Post-Conviction Relief with Exhibits

in the Grenada County Circuit Court, alleging that he was not competent to stand trial in

February of 2006.4 The trial court conducted an evidentiary hearing on May 11-12, 2015, and

concluded that Mr. Pitchford had been competent to stand trial.5 The Order Finding Petitioner to

Be Competent and Denying Petition for Post-Conviction Relief was filed on May 15, 2015.6 Mr.

Pitchford filed his Motion for Rehearing in the Circuit Court of Grenada County on or about

September 16, 2015.7 The motion was denied on or about October 30, 2015.8 Mr. Pitchford now

appeals from the trial court’s Order Finding Petitioner to Be Competent and Denying Petition for

Post-Conviction Relief and Order Denying Motion for Rehearing.

2 Docket Entry 2011-2654, 2010-DR-01032-SCT (Motion for Leave to Proceed in the
Trial Court with a Petition for Post-Conviction Relief) (Sept. 23, 2011).

3 R. 16-18, R.E. 2. (Order of the Mississippi Supreme Court dated Feb. 7, 2013).

4 R. 3-88, R.E. 32 (Petition for Post-Conviction Relief with Exhibits).

5 RCT. 296-301, R.E. 36 (retrospective hearing oral ruling).

6 R. 234-35, R.E. 33 (Order Finding Petitioner to Be Competent and Denying Petition for
Post-Conviction Relief).

7 R. 240-50, R.E. 34 (Motion for Rehearing).

8 R. 251-56, R.E. 35 (Order Denying Motion for Rehearing).
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ARGUMENT

I. THE 2015 RETROSPECTIVE COMPETENCY HEARING FAILED TO
SATISFY THE PURPOSES OF RULE 9.06.

Rule 9.06 of the Uniform Rules of Circuit and County Court Practice states that if a trial

court orders a defendant to undergo an examination to determine whether the defendant is

incompetent to stand trial, then “[a]fter the examination the court shall conduct a hearing to

determine if the defendant is competent to stand trial.”9 The purpose of the rule is “to ensure that

a defendant’s due process rights [not to be tried or convicted while incompetent to stand trial] are

not violated.”10 When Terry Pitchford was tried, convicted, and sentenced to death in 2006 after

the trial court ordered an examination to determine Mr. Pitchford’s competency, but without a

Rule 9.06 hearing to determine whether he was incompetent, the plain language of Rule 9.06 and

Mr. Pitchford’s due process rights were violated. Further, the retrospective competency hearing,

held nine years after Mr. Pitchford’s trial, failed to satisfy the purposes of Rule 9.06, and,

therefore, did not remedy the violation of Mr. Pitchford’s due process rights.

A. Mr. Pitchford’s 2015 retrospective competency hearing did not comport with the
law as it existed at the time of the hearing.

Contrary to the State’s assertion, Mr. Pitchford’s 2015 retrospective competency hearing

did not comport with the law of the state of Mississippi. Approximately one-and-a-half years

prior to the retrospective hearing, this Court held in Coleman v. State that a retrospective

competency hearing does not cure a trial court’s failure to hold a separate competency hearing

before trial.11 Although Coleman includes language purporting to distinguish Mr. Pitchford’s

9 URCCC 9.06.

10 Coleman v. State, 127 So. 3d 161, 166 (Miss. 2013).

11 See id. at 168.
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facts from Mr. Coleman’s,12 as explained in the Appellant’s Brief at pages 11 through 16, the

language does not appear to be central to Coleman’s holding and was based on assumptions

about Mr. Pitchford’s case which are unsupported by the record at trial, on appeal, and in these

post-conviction proceedings. For example, in Coleman, the Court stated that in Pitchford, “the

trial court held a mental competency hearing . . . .”13 In a prior filing and in the Brief of

Appellee, however, the State acknowledges that “[a]dmittedly, there was not a formal

‘competency hearing’ held.”14 Under Coleman’s holding regarding the inadequacy of a

retrospective competency hearing, and given the actual facts of Mr. Pitchford’s case that have

been developed in the record and acknowledged by the State, the 2015 retrospective competency

hearing did not cure the constitutional violation that occurred when Mr. Pitchford was tried,

convicted, and sentenced without a Rule 9.06 pretrial competency hearing.

Further, although the State accurately points out that this Court’s 2013 order directing the

trial court to hold a retrospective hearing pre-dated Coleman v. State, Coleman was not the first

case in which this Court clarified the appropriate remedy for the violation of a defendant’s right

to a competency hearing before, or, at a minimum, during trial. In the 2009 case Jay v. State, Jay

filed a motion for continuance and attached Dr. Stuart A. Yablon’s written opinion that Jay was

unable to participate in court proceedings at the time due to traumatic brain injury.15 The trial

court subsequently ordered Jay to undergo a psychiatric examination by Dr. Mark C. Webb to

12 See id. at 166-67.

13 Id. at 167.

14 Brief of Appellee at 3.

15 Jay v. State, 25 So. 3d 257, 258, 261-62 (Miss. 2009).
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determine Jay’s ability to stand trial and assist his attorney in his defense.16 Dr. Webb’s report,

which concluded that Jay was competent to stand trial, was filed on April 13, 2005—two days

after the trial.17 On review, this Court noted that it had “no way of knowing whether the trial

judge considered the two opinions and found Dr. Webb’s opinion more persuasive, or simply

failed to hold a hearing to consider the matter.”18 After quoting the text of Rule 9.06, the Court

acknowledged two views in the Court regarding mental competency hearings: (1) that of the

majority in Hearn v. State,19 which held that even though the trial court did not strictly comply to

Rule 9.06 by failing to hold a pretrial competency hearing, the purpose of Rule 9.06 was satisfied

because the evaluating psychiatrist testified at trial regarding the defendant’s competence and

was subjected to cross-examination, thereby affording the defendant the opportunity to present

competing evidence20; and (2) the Sanders v. State21 concurring opinion, which calls for strict

compliance with Rule 9.06’s requirement that there be a pretrial competency hearing outside of

the jury’s presence, as opposed to during trial as in Hearn.22 The Jay Court held as follows:

Regardless of which view one takes generally, there was no competency hearing
prior to or during trial. Dr. Webb did not testify at trial, and there is, therefore, no
argument that the “purposes” of Rule 9.06 were satisfied, as required in Hearn.
Hearn, 3 So. 3d at 730.

16 Id.

17 Id. at 262.

18 Id.

19 Hearn v. State, 3 So. 3d 722, 730 (Miss. 2008).

20 See Jay, 25 So. 3d at 263 (quoting Hearn, 3 So. 3d at 730).

21 Sanders v. State, 9 So. 3d 1132, 1139-41 (Miss. 2009) (Kitchens, J., concurring in
result only, joined by Dickinson, J.).

22 See Jay, 25 So. 3d at 263 (discussing the concurring opinion in Sanders, 9 So. 3d at
1141).
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The United States Supreme Court has held that a criminal defendant’s
“constitutional rights were abridged by his failure to receive an adequate hearing
on his competence to stand trial” when “the evidence raises a ‘bona fide doubt’ as
to a defendant’s competence to stand trial.” Pate v. Robinson, 383 U.S. 375, 385-
86, 86 S. Ct. 836, 15 L.Ed.2d 815 (1966). Therefore, the trial court’s failure to
hold a competency hearing was a violation of Jay’s constitutional rights and,
therefore, requires reversal.23

Importantly, the Court dismissed the notion that the trial court’s review of a competency report

prior to trial could qualify as a Rule 9.06 competency hearing. Because Dr. Webb did not testify

at trial, the Court held that the purposes of Rule 9.06 were not satisfied.24 Further, the remedy for

the trial court’s failure to conduct a pretrial mental competency hearing in violation of Rule 9.06

was not a retrospective competency hearing.25 Rather, the Court held that Jay was entitled to “a

new trial subject to a competency hearing, and provided the trial judge determines in the course

of the Rule 9.06 hearing that Jay is competent to stand trial.”26

Under the reasoning of Jay v. State, Coleman v. State, and other cases referenced in Mr.

Pitchford’s Appellant’s Brief, Mr. Pitchford’s retrospective competency hearing did not comport

with the law of this Court. Mr. Pitchford did not have a pretrial competency hearing, nor did the

State’s experts or Mr. Pitchford’s experts testify about his competence during trial. Therefore,

the purposes of Rule 9.06 were not satisfied, and the appropriate remedy under the law was a

new trial subject to a competency hearing.

23 Id. (emphasis added).

24 See id.

25 See id. at 264.

26 Id.
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B. The retrospective competency hearing was inadequate to cure the violation of
Mr. Pitchford’s constitutional rights when he was tried, convicted, and
sentenced to death without a pretrial hearing on his incompetence.

In Coleman, the Court elaborated on why the appropriate remedy for a trial court’s failure

to hold a pretrial competency hearing is a new trial rather than a retrospective competency

hearing. The Court described inadequacies of a retrospective competency hearing, including the

trial court improperly relying on information that would not have been available prior to trial and

the infringement on a defendant’s due process rights as a result of the lack of timeliness.27 As

explained in the Appellant’s Brief,28 those issues were present in Mr. Pitchford’s retrospective

competency hearing. The State argues that Mr. Pitchford should not be allowed to complain

about testimony that was based on information that was not available pretrial when that

testimony “was elicited by his own counsel.”29 However, that Mr. Pitchford’s counsel’s

innocuous questions resulted in testimony that should not have been considered by the trial court

is a poignant example of the impracticality of holding a retrospective competency hearing: Even

when ground rules are promulgated and the parties attempt to limit the information considered by

the trial court to that which was available prior to trial, there is no way to truly recreate the

conditions of a pretrial competency hearing nine years after the trial. For example, there is no

way for the trial court to cease to remember what happened at trial and after trial. Hence, the trial

court, despite having notice in Coleman that it should consider “only the information related to

[Pitchford’s] competence on the eve of trial,”30 revealed in his oral ruling that he based his

27 See Coleman, 127 So. 3d at 166-67.

28 Brief of the Appellant at 18-26.

29 Brief of Appellee at 13.

30 Coleman, 127 So. 3d at 167.
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decision in part on his observations from trial and the direct appeal record.31 To do so was

reversible error. Just as in Coleman, “for the [trial] court to have considered [Mr. Pitchford’s]

demeanor . . . at trial as part of the retrospective hearing put [Mr. Pitchford] at a significant

disadvantage.”32

Additionally, the passage of time allowed the State to disparage the credibility of Mr.

Pitchford’s witnesses. Concerning the damage done to the credibility of Mr. Pitchford’s expert,

Dr. Rahn K. Bailey, the State argues that “[i]n reality, the damage to Dr. Bailey’s credibility was

his own testimony which . . . was full of contradictions.”33 The State, however, ignores the

reality that some of the testimony that damaged Dr. Bailey’s credibility was attributable to his

inability to accurately and completely remember what happened nine years earlier.34

Lastly, contrary to the State’s categorization of the errors that occurred during Mr.

Pitchford’s retrospective hearing, the errors are not “inconsequential.”35 They are errors that

underscore the inability of a retrospective competency hearing to cure the constitutional violation

that occurred when Mr. Pitchford was tried, convicted, and sentenced to death without a

constitutionally adequate hearing on his incompetency. The errors demonstrate that Mr.

Pitchford was never given a meaningful chance to meet the burden of proving that he was

incompetent before trial.36 They are errors that require reversal of the trial court’s order finding

31 See Brief of the Appellant at 20-21.

32 Coleman, 127 So. 3d at 167.

33 Brief of Appellee at 13-14.

34 See Brief of the Appellant at 23-25.

35 Brief of Appellee at 14.

36 In Coleman, the Court addressed the dissent’s argument that defendant Coleman bore
the burden of proving his incompetence to stand trial as follows: “Unfortunately, he never was
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competency, reversal of Mr. Pitchford’s conviction, and vacation of his death sentence. Mr.

Pitchford is entitled to a new trial, subject to a competency hearing in accordance with Rule 9.06.

C. None of the procedural bars are applicable.

Citing Mississippi Code Section 99-39-21(1)-(3), the State asserts that Mr. Pitchford’s

argument that the retrospective competency hearing violated Rule 9.06 and his due process right

not to be tried, convicted, and sentenced while incompetent is “barred from consideration based

on the Petitioner’s failure to raise the issue in the trial court and by the doctrine of res

judicata.”37 Section 99-39-21(1)-(3) states as follows:

(1) Failure by a prisoner to raise objections, defenses, claims, questions, issues or
errors either in fact or law which were capable of determination at trial and/or on
direct appeal, regardless of whether such are based on the laws and the
Constitution of the state of Mississippi or of the United States, shall constitute a
waiver thereof and shall be procedurally barred, but the court may upon a
showing of cause and actual prejudice grant relief from the waiver.
(2) The litigation of a factual issue at trial and on direct appeal of a specific state
or federal legal theory or theories shall constitute a waiver of all other state or
federal legal theories which could have been raised under said factual issue; and
any relief sought under this article upon said facts but upon different state or
federal legal theories shall be procedurally barred absent a showing of cause and
actual prejudice.
(3) The doctrine of res judicata shall apply to all issues, both factual and legal,
decided at trial and on direct appeal.38

The above statutory bars refer specifically to issues from trial or on direct appeal. As explained

in Mr. Pitchford’s Motion for Leave to Proceed in the Trial Court with a Petition for Post-

given the chance to bear that burden. Coleman was given the burden to prove that he was
incompetent to stand trial two years prior to his hearing, a burden not contemplated by Rule
9.06.” 127 So. 3d at 167.

37 Brief of Appellee at 11 (citing Miss. Code Ann. § 99-39-21(1)-(3)).

38 Miss. Code Ann. § 99-39-21(1)-(3).
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Conviction Relief filed in this Court,39 and in the Petition for Post-Conviction Relief filed in the

Circuit Court of Grenada County,40 both incorporated herein by reference, there is no factual

basis for the application of the procedural bars to Mr. Pitchford’s claims regarding the trial

court’s failure to hold a competency hearing before his trial.

On page 13 of the Brief of Appellee, citing the res judicata procedural bar at Mississippi

Code Annotated Section 99-39-21(3), the State argues that Coleman and this Court’s 2013 Order

allowing Mr. Pitchford to proceed in the trial court on the pretrial competency hearing issue

procedurally bar Mr. Pitchford from now arguing the inadequacies of the retrospective

competency hearing.41 Again, Section 99-39-21(3) explicitly refers to res judicata arising from

what happened at trial and on direct appeal, not from post-conviction proceedings. Thus, Section

99-39-21(3) does not provide a statutory bar based on Coleman or this Court’s 2013 order in Mr.

Pitchford’s post-conviction proceedings.

Furthermore, the Court’s discussion of Mr. Pitchford in Coleman cannot bar Mr.

Pitchford from litigating the facts of his case when he was obviously not a party to the appeal of

Mr. Coleman’s conviction. Res judicata applies only when four identities are present: (1) identity

of the subject matter, (2) identity of the cause of action, (3) identity of the parties, and (4)

identity of the quality or character of the person against whom a complaint is made.42 Because

39 Docket Entry 2011-2654, 2010-DR-01032-SCT (Motion for Leave to Proceed in the
Trial Court with a Petition for Post-Conviction Relief at 3-5) (Sept. 23, 2011).

40 R. 5-6, R.E. 32 (Petition for Post-Conviction Relief at 3-4).

41 Brief of Appellee at 13.

42 EMC Mortg. Corp. v. Carmichael, 17 So. 3d 1087, 1090 (Miss. 2009); Sorrells v.
State, 783 So. 2d 760, 762 (Miss. Ct. App. 2000).
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the second and third identities are not present here, Coleman does not present an issue of res

judicata.

The Court’s 2013 Order in this case also does not procedurally bar Mr. Pitchford’s

present claims. In addition to remanding this matter to the Circuit Court of Grenada for a hearing

on whether Mr. Pitchford was competent to stand trial, importantly, the Court’s Order also

granted Mr. Pitchford’s Motion for Leave to Proceed in the Trial Court with his claim that he

was entitled to a hearing on his competency to stand trial.43 The latter relief is significant because

Mr. Pitchford’s Motion for Leave to Proceed in the Trial Court With a Petition for Post-

Conviction Relief—and the subsequent Petition for Post-Conviction Relief filed in the Circuit

Court of Grenada County that this Court gave Mr. Pitchford permission to file—cites to Jay v.

State44 and Sanders v. State45 in asserting that

Terry Pitchford’s constitutional rights were violated when the trial court failed to
adhere to the mandatory procedures of Rule 9.06. By failing to conduct a
competency hearing and make a finding of fact on the record regarding Mr.
Pitchford’s competency, the trial court committed reversible error. Mr. Pitchford
is entitled to post-conviction relief, vacation of his conviction, and remand for
a new trial pursuant to Miss. Code Ann. § 99-39-27(7).46

Logically, then, by giving Mr. Pitchford permission to proceed in the circuit court with his claim

that he was entitled to a hearing on his competency to stand trial—a claim that included a prayer

for a new trial—the Court also gave Mr. Pitchford permission to litigate the appropriate remedy

43 See R. 17, R.E. 2.

44 25 So. 3d 257 (Miss. 2009).

45 9 So. 3d 1132 (Miss. 2009).

46 Docket Entry 2011-2654, 2010-DR-01032-SCT (Motion for Leave to Proceed in the
Trial Court with a Petition for Post-Conviction Relief at 12) (Sept. 23, 2011) (citing Drope v.
Missouri, 429 U.S. 162 (1975); Sanders, 9 So. 3d at 1135; Jay, 25 So. 3d at 257) (emphasis
added); R. 12, R.E. 32 (Petition for Post-Conviction Relief at 10).
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for the trial court’s failure to hold a pretrial competency hearing. In his Petition for Post-

Conviction Relief, Mr. Pitchford did just that.47 He is, therefore, not procedurally barred from

arguing that he is entitled to a new trial based on the retrospective hearing’s failure to fulfill the

purposes of Rule 9.06 and to satisfy his due process right not to be tried, convicted, and

sentenced while incompetent.

The State, pointing to the Court’s September 2013 denial of Mr. Pitchford’s motion to

recuse the trial court, also argues that res judicata bars Mr. Pitchford’s claim that the trial court’s

biasness requires that this matter be remanded for new proceedings.48 The Court’s denial of Mr.

Pitchford’s recusal motion, does not, however, bar Mr. Pitchford from arguing that the trial

court’s biasness was one of many reasons the retrospective hearing was inadequate. The recusal

motion pertained only to statements the court made before trial.49 The doctrine of res judicata

does not, therefore, prohibit Mr. Pitchford from now arguing that occurrences during the

retrospective hearing,50 in conjunction with the court’s prior statements, demonstrate a biasness

that delegitimized the outcome of the retrospective hearing.51

47 See R. 12, R.E. 32 (Petition for Post-Conviction Relief at 10).

48 See Brief of Appellee at 14.

49 See Docket Entry 2013-1866, 2010-DR-01032-SCT (Petition for Review of Motion for
Recusal at 3-4) (June 24, 2013).

50 During the retrospective hearing, the trial court stated as follows:

Back prior to recent opinions of the Supreme Court, generally, if I got a
competency report [from the Mississippi State Hospital] that said somebody was
competent, that was it.

Now, of course, the rules said differently but the practice as far as I know
for every judge in the State of Mississippi was if the state hospital ruled
somebody competent, unless the defense lawyer later asked for a competency
hearing, there was not one held.



13

Finally, even if there were a factual basis for the application of a procedural bar such as

res judicata, “this Court has held unequivocally that ‘errors affecting fundamental constitutional

rights are excepted from the procedural bars of the UPCCRA.’”52 Specifically, the Court has held

that “[t]he constitutional right not to be tried or convicted while incompetent is a component of a

defendant’s due-process right to a fair trial,” and that, accordingly, a claim regarding that

fundamental right would not be subject to a procedural bar, but would be decided on the merits.53

Because the present appeal relates to the fundamental constitutional issue of Mr. Pitchford’s due-

process right not to be tried while incompetent, his arguments should be decided on the merits.

II. THE TRIAL COURT’S RETROSPECTIVE COMPETENCY
DETERMINATION SHOULD BE REVERSED BECAUSE THE STATE’S
EXPERTS EMPLOYED THE WRONG STANDARD REGARDING
COMPETENCE TO STAND TRIAL.

The State argues that this assignment of error is procedurally barred because it was not

raised during the retrospective hearing. However, Mr. Pitchford raised the issue in his motion for

rehearing.54 Further, as discussed supra, procedural bars do not thwart issues affecting

RCT. 244-45, R.E. 22.

51 Cf. City of Jackson v. Holliday, 149 So. 2d 525, 527-28 (Miss. 1963) (discussing res
judicata where facts upon which a judgment is based are substantially similar and where there
are no changed circumstances or new facts).

52 Smith v. State, 149 So. 3d 1027, 1031 (Miss. 2014) (quoting Rowland v. State, 42 So.
3d 503, 507 (Miss. 2010)); see also id. at 1032 (“[T]his Court previously has held that neither the
common law nor our own constitutional law applies the doctrine of res judicata to constitutional
claims.”); Gilliard v. State, 614 So. 2d 370, 375-76 (Miss. 1992) (“This Court has looked beyond
a procedural bar in instances where the error was of constitutional dimensions.”); Bragg v.
Carter, 367 So. 2d 165, 165-66 (Miss. 1978) (recognizing that a doctrine of judicial expediency
and economy must yield to the superior policy of enforcing constitutional provisions).

53 Smith, 149 So. 3d at 1032 (refusing to apply the successive writ procedural bar and
addressing the merits of a successive motion for post-conviction relief because the PCR alleged a
violation of the petitioner’s right not to be convicted while incompetent).

54 R. 244-45, R.E. 34 (Motion for Rehearing at 5-6).
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fundamental rights. And this Court has a tradition of ensuring that the interest of justice is served

when reviewing death penalty cases in awareness of the finality of the death penalty and, as a

result, will relax procedural rules when necessary.55

Regarding the merits of the claim, the State essentially argues that because Drs.

McMichael and Macvaugh recited the Dusky56 standard for competency during the retrospective

hearing and in their report, the Court should ignore the fact that they admitted to applying a

guideline for determining competency that is different from the Dusky standard. But citing Dusky

does not give the experts a pass for making a decision based on a standard the Court has not

adopted.

Dr. McMichael stated,

I think that if the defendant is not intellectually disabled and does not have a
major mental disorder then one assumes that the defendant is competent. If the
person does have a well-documented major mental disorder, depending on other
factors, whether or not they are receiving treatment, that competence can vary.
Competence is time limited and issue specific.57

During direct examination by the State, Dr. Macvaugh testified similarly:

55 Williams v. State, 445 So. 2d 798, 810 (Miss. 1984); see also Randall v. State, 806 So.
2d 185 (Miss. 2001); Conerly v. State, 760 So. 2d 737, 740 (Miss. 2000); Smith v. State, 477 So.
2d 191 (Miss. 1985).

56 The United States Supreme Court has long held that in order for a defendant to be
competent to stand trial, he must possess “sufficient present ability to consult with his lawyer
with a reasonable degree of rational understanding—and whether he has a rational as well as
factual understanding of the proceedings against him.” Dusky v. United States, 362 U.S. 402, 402
(1960). This Court has described a defendant who is mentally competent to stand trial as a
defendant “(1) who is able to perceive and understand the nature of the proceedings; (2) who is
able to rationally communicate with his attorney about the case; (3) who is able to recall relevant
facts; (4) who is able to testify in his own defense if appropriate; and (5) whose ability to satisfy
the foregoing criteria is commensurate with the severity of the case.” Hollie v. State, 174 So. 3d
824, 830 (Miss. 2015).

57 RCT. 246, R.E. 27.
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People make bad decisions with regard to plea bargains and testifying all the time
but if it is totally unrelated to mental disease or defect it is not relevant to
competence in my opinion.58

On cross-examination, he reiterated his understanding of what was required to prove

incompetence:

My understanding is that in the absence of a major mental disease or defect, the
law assumes competence provided that those other variables that we just
discussed – juveniles and folks from other cultures and other languages are not
part of the equation.59

This Court has not enunciated any such requirement for incompetence.60 The State’s experts,

therefore, set a much higher bar for Mr. Pitchford to prove incompetence than the law does. And

because the Court relied on Dr. McMichael’s and Dr. Macvaugh’s opinions, the court committed

reversible error.

CONCLUSION

The trial court’s retrospective competency finding should be reversed because the trial

court relied on the testimony of a State expert who employed an incorrect standard of

competence. The trial court’s nunc pro tunc ruling on Mr. Pitchford’s competency should also be

reversed because the retrospective competency hearing did not satisfy the purposes of Rule 9.06.

As a result, Mr. Pitchford has not been afforded the due process that he is entitled under the

United States Constitution.

WHEREFORE, PREMISES CONSIDERED, Mr. Pitchford prays that this Court enter

an order reversing the retrospective competency determination, reversing his conviction,

vacating his sentence, and remanding this matter to the trial court for a mental evaluation and

58 RCT. 264, R.E. 31.

59 RCT. 279, R.E. 30.

60 See Dusky, 362 U.S. at 402; Hollie, 174 So. 3d at 830.
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competency hearing under Rule 9.06, and if the trial court finds Mr. Pitchford to be competent, a

new trial. If the Appellant has prayed for improper or incomplete relief, he also prays for that

other relief to which he is entitled.

Respectfully submitted,

/s/ Jamila K. Alexander
Jamila K. Alexander, MSB #101569
Louwlynn Vanzetta Williams, MSB #99712
Mississippi Office of Capital
Post-Conviction Counsel
239 North Lamar Street, Suite 404
Jackson, MS 39201
TEL: (601) 359-5733
FAX: (601) 359-5050

Attorneys for Appellant

This the 30th day of January 2017.
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