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STATEMENT OF THE ISSUES

I. Under Mississippi’s Uniform Rule of Circuit and County Court Practice 9.06, once a

defendant’s competency is in question, a mental examination must occur, followed by

a pretrial competency hearing in which evidence is presented, and the trial court

weighs the evidence. The purpose of Rule 9.06 is to ensure that trial courts observe

procedures adequate to protect a defendant’s due process right not to be tried or

convicted while incompetent to stand trial.

i. The first issue is whether Mr. Pitchford was afforded a pretrial competency

hearing as contemplated by Rule 9.06 when the trial court made a ruling on

competency at a motions hearing, despite Mr. Pitchford’s counsel having no

notice that competency would be decided during the motions hearing, and,

therefore, without affording Mr. Pitchford an opportunity to subpoena and call

witnesses, examine representatives of the Mississippi State Hospital regarding

the hospital’s reports on the results of Mr. Pitchford’s mental examination, and

present other evidence regarding his incompetence.

ii. The second issue is whether a retrospective competency hearing is capable of

satisfying the purposes of Rule 9.06 and providing a means for correcting the

procedural defects of the trial court making its pretrial competency

determination without prior notice to Mr. Pitchford’s counsel, when Rule 9.06

does not contemplate a retrospective competency hearing, which by its nature

does not take place until after the defendant has already been tried, convicted,

and sentenced.

iii. The third issue is whether Mr. Pitchford’s retrospective competency hearing

satisfied the purposes of Rule 9.06 when the trial court based its decision, at

least in part, on observations and information that would not have been

available to the court prior to trial, which was the appropriate time for the

competency hearing to take place under Rule 9.06; the retrospective

competency hearing was held more than nine years after Mr. Pitchford had

already been tried, convicted, and sentenced to death; Mr. Pitchford’s expert

had forgotten information that was relevant to his competency determination;

and the State attempted to undermine the credibility of at least one of Mr.

Pitchford’s witnesses on the basis that ten years had passed since the occurrence

of the events about which the witness was testifying.

iv. The fourth issue is whether Mr. Pitchford’s retrospective competency hearing

satisfied the purposes of Rule 9.06 when the trial court expressed during pretrial

proceedings that the court is partial to the Mississippi State Hospital’s opinions
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about whether a defendant is competent to stand trial, and when the court

acknowledged during the retrospective competency hearing that his past

practice was to accept as conclusive a Mississippi State Hospital finding that a

defendant is competent.

II. The United States Supreme Court established that for a criminal defendant to be
deemed mentally competent to stand trial, he must have the sufficient present ability
to consult with his lawyer with a reasonable degree of rational understanding and a
rational as well as factual understanding of the proceedings against him. During Mr.
Pitchford’s retrospective competency hearing, experts who were affiliated with the
Mississippi State Hospital opined that in the absence of a major mental illness or
defect, a defendant is presumed to be competent. Neither the United States Supreme
Court nor this Court has stated such a rule. The issue is whether the trial court’s
retrospective competency finding should be reversed when the court based its
competency determination in part on the opinion of experts who employed an
incorrect statement of the requirements for a defendant to be found incompetent to
stand trial.
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STATEMENT OF ASSIGNMENT

Pursuant to Rule 16(b)(1) of the Mississippi Rules of Appellate Procedure, this Court

must retain this matter because it involves the imposition of the death penalty.
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STATEMENT OF THE CASE

Factual and Procedural History

Mr. Pitchford was convicted of capital murder and sentenced to death in the Circuit Court

of Grenada County on or about February 9, 2006. On February 1, 2005, over a year before his

trial, his attorneys filed a Motion for a Mental Health Evaluation. The trial court entered an

agreed Order for Psychiatric Evaluation on September 9, 2005. Both the motion and the order

state that Mr. Pitchford’s competence was in question. Mr. Pitchford was evaluated by the

Mississippi State Hospital in January 2006, and by Dr. Rahn K. Bailey in February 2006.

On February 2, 2006, Mr. Pitchford’s attorneys participated in a motions hearing in

which, among other things, his attorneys argued a motion for continuance. During the hearing,

the trial court made an oral ruling on Mr. Pitchford’s competence based on an unsigned report

from the Mississippi State Hospital. Mr. Pitchford’s attorneys did not receive any notice that

competency would be adjudicated at the motions hearing, and they, therefore, did not have an

opportunity to subpoena witnesses or prepare to present evidence to the court.

Mr. Pitchford’s conviction was affirmed by the Mississippi Supreme Court on June 24,

2010, and his petition for rehearing was denied on October 14, 2010. Pitchford v. State, 45 So.

3d 216 (Miss. 2010). Mr. Pitchford subsequently sought post-conviction relief in this Court,

arguing that in violation of Rule 9.06 of the Uniform Rules of Circuit and County Court Practice,

he was not afforded a competency hearing after having undergone a mental examination.

On February 14, 2013, the Court granted his Motion for Leave to Proceed in the Trial

Court in part and ordered that Mr. Pitchford be granted a retrospective competency hearing in the

trial court. Accordingly, Mr. Pitchford filed a Petition for Post-Conviction Relief with Exhibits in

the Grenada County Circuit Court, alleging that he was not competent to stand trial in February
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of 2006. The trial court conducted an evidentiary hearing on May 11-12, 2015, and concluded

that Mr. Pitchford had been competent to stand trial. The Order Finding Petitioner to Be

Competent and Denying Petition for Post-Conviction Relief was filed on May 15, 2015. Mr.

Pitchford filed his Motion for Rehearing in the Circuit Court of Grenada County on or about

September 16, 2015. The motion was denied on or about October 30, 2015. Mr. Pitchford now

appeals from the trial court’s Order Finding Petitioner to Be Competent and Denying Petition for

Post-Conviction Relief and Order Denying Motion for Rehearing.
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STATEMENT REGARDING ORAL ARGUMENT

Mississippi Rule of Appellate Procedure 34(a) states, “Oral argument will be had in all

death penalty cases.” In recent years, this Court has granted oral argument in post-conviction

cases involving the death penalty.1

Mr. Pitchford’s case presents serious issues about whether a retrospective competency

hearing satisfies the purposes of Rule 9.06 of the Uniform Rules of Circuit and County Court

Practice, which provides procedures for the protection of a defendant’s due process right not to

be tried or convicted while incompetent, and about whether a trial court may rely on the opinions

of experts who employ an incorrect standard of competence. This case deserves an en banc oral

argument.

1 Carr v. State, 2014-TS-00726-SCT (argued May 24, 2016); Gillett v. State, 2010-DR-
01072-SCT (argued November 13, 2013); Chase v. State, 2010-CA-01983-SCT (argued
December 10, 2012); Goodin v. State, 2010-CA-01762-SCT (argued October 2, 2012); Thorson
v. State, 2010-CA-01010-SCT (argued June 7, 2011); Goodin v. State, 2007-CA-00972-SCT
(argued August 12, 2009); King v. State, 2007-DR-01363-SCT (argued April 8, 2009).
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SUMMARY OF THE ARGUMENT

When a defendant’s competency is in question, Rule 9.06 of the Uniform Rules of Circuit

and County Court Practice requires a competency exam followed by a pretrial evidentiary

hearing on competency. The rule provides procedures to ensure a defendant’s constitutional right

not to be tried and convicted while incompetent. When the trial court deemed Mr. Pitchford

competent to stand trial during a pretrial motions hearing—without notice to Mr. Pitchford that

competency would be determined that day—the purposes of Uniform Rule of Circuit and County

Court Practice 9.06 were not fulfilled, and Mr. Pitchford’s due process rights were violated. As

this Court has held, a retrospective competency hearing does not satisfy the purposes of Rule

9.06. The only way to correct the violation of Mr. Pitchford’s due process rights is for his

conviction to be reversed, his sentence vacated, and his case remanded for a new competency

hearing, followed by a new trial if and when he is deemed competent.

Mr. Pitchford’s retrospective competency hearing had flaws which this Court has

identified as reasons that retrospective competency hearings are inadequate to satisfy the

purposes of Rule 9.06. During the retrospective hearing, held more than nine years after Mr.

Pitchford was tried, convicted, and sentenced to death, the trial court relied on information that

would not have been available to it had a pretrial competency hearing taken place as required by

Rule 9.06. Additionally, Mr. Pitchford’s ability to prove that he was incompetent leading up to

trial was hindered because due to the passage of time, witnesses’ memories had faded, and Mr.

Pitchford’s expert had to rely excessively on his reports rather than his memory. Further, the

untimeliness of the retrospective competency hearing permitted the State to imply that at least

one of Mr. Pitchford’s witnesses lacked credibility because he was testifying about events that

took place ten years previously. Lastly, Mr. Pitchford’s retrospective competency hearing was
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prejudiced by the trial court’s admitted viewpoint that the Mississippi State Hospital employees

were credible authorities on a defendant’s competency to stand trial and that no other evidence

was necessary to determine competency. The trial court’s bias in favor of the Mississippi State

Hospital, therefore, made the retrospective competency hearing an exercise in futility. Regardless

of how much evidence Mr. Pitchford presented to demonstrate that he was incompetent to stand

trial, the court would consider the Mississippi State Hospital’s opinion as authoritative. Under

the above circumstances, Mr. Pitchford’s retrospective competency hearing fell far short of

satisfying the purposes of Rule 9.06.

The trial court’s retrospective competency finding should also be reversed because the

court based its decision on the opinions of experts who employed an incorrect standard for the

determination of competency.
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ARGUMENT2

This Court has held:

When reviewing a lower court’s decision to deny a petition for post
conviction relief this Court will not disturb the trial court’s factual findings unless
they are found to be clearly erroneous. This Court must examine the entire record
and accept that evidence which supports or reasonably tends to support the
findings of fact made below, together with all reasonable inferences which may
be drawn therefrom and which favor the lower court’s findings of fact. . . .

However, where questions of law are raised the applicable standard of
review is de novo. The burden of proof at an evidentiary hearing on a PCR case is
on the petitioner to show by a preponderance of the evidence that he is entitled to
relief.

Thorson v. State, 76 So. 3d 667, 674-75 (Miss. 2011) (quoting Doss v. State, 19 So. 3d

690, 694 (Miss. 2009)) (internal citations omitted) (ellipsis in original).

Review of a capital conviction and sentence of execution demands heightened scrutiny

from the Court and requires all doubts to be resolved in favor of the accused. See, e.g., Wilson v.

State, 81 So. 3d 1067, 1074 (Miss. 2012) (quoting Chamberlin v. State, 55 So. 3d 1046, 1049-50

(Miss. 2010)); Flowers v. State, 773 So. 2d 309, 317 (Miss. 2000) (“‘[W]hat may be harmless

error in a case with less at stake becomes reversible error when the penalty is death.’” (quoting

Porter v. State, 732 So. 2d 899, 902 (Miss. 1999)). Fulgham v. State, 46 So. 3d 315, 322 (Miss.

2010) (reversing sentence); Walker v. State, 913 So. 2d 198, 216 (Miss. 2005); Balfour v. State, 598

So. 2d 731, 739 (Miss. l992) (citing Smith v. State, 499 So. 2d 750, 756 (Miss. 1986)). “Procedural

niceties give way to the search for substantial justice, all because death undeniably is different.”

Hansen v. State, 592 So. 2d 114, 142 (Miss. 1991).

2 Cites to the record before the Court are abbreviated as follows: R. refers to the record
on appeal. T. refers to the trial transcript from 2006. RCT. refers to the retrospective competency
hearing transcript. R.E. refers to the record excerpts.
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Under this standard of review, this Court, inter alia, considers trial errors for their

cumulative impact; applies the plain error rule with less stringency; relaxes enforcement of its

contemporaneous objection rule; and resolves all genuine doubts in favor of the accused. In

sum, what may be harmless error in a case with less at stake becomes reversible error when the

penalty is death. Fulgham, 46 So. 3d at 322. See also Flowers, 773 So. 2d at 317; Walker, 913

So. 2d at 216 (citing Irving v. State, 361 So. 2d 1360, 1363 (Miss. 1978)); Fisher v. State, 481

So. 2d 203, 211 (Miss. 1985).

Moreover, as a matter of constitutional law, where constitutional error has occurred and

deprived a defendant of a fundamental right, prejudice must be presumed unless the State can

demonstrate the error to be harmless beyond a reasonable doubt. Smith v. State, 986 So. 2d 290,

300 (Miss. 2008) (citing Arizona v. Fulminante, 499 U.S. 279, 296 (1991); Delaware v. Van

Arsdall, 475 U.S. 673, 674 (1986)).

I. THE TRIAL COURT’S RETROSPECTIVE COMPETENCY
DETERMINATION AND MR. PITCHFORD’S CONVICTION SHOULD
BE REVERSED BECAUSE THE RETROSPECTIVE COMPETENCY
HEARING FAILED TO SATISFY THE PURPOSES OF UNIFORM RULE
OF CIRCUIT AND COUNTY COURT PRACTICE 9.06, WHICH THIS
COURT HAS HELD DOES NOT CONTEMPLATE A RETROSPECTIVE
COMPETENCY HEARING.

One narrow issue before the Court “is whether a retrospective mental competency

hearing satisfies the purposes of Rule 9.06 [of the Uniform Rules of Circuit and County Court

Practice]. Under the plain and unequivocal language of the rule, it does not.” Coleman v. State,

127 So. 3d 161, 167 (Miss. 2013) (citation omitted).

The ultimate inquiry in any mental competency determination is whether the
proceedings in this case were consistent with the defendant’s right to a fair trial. A
defendant is denied his due process rights when the trial court fails to observe
procedures adequate to protect a defendant’s right not to be tried or convicted
while incompetent to stand trial. Rule 9.06 is meant to ensure that a defendant’s
due process rights are not violated. It provides that, if the court has reasonable
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grounds to believe that the defendant is incompetent to stand trial, a mental
evaluation shall be performed, and then a hearing shall be conducted to determine
whether he is mentally fit to stand trial.3. . . Our rule . . . is facially adequate to
guard the due process rights of defendants.

As this Court has stressed time and again, a rule which is not enforced is no rule.
A “rule” is an authoritative direction for conduct. The language of Rule 9.06 is
clear and it is simple. If a trial court “has reasonable ground to believe that the
defendant is incompetent to stand trial, the court shall order the defendant to
submit to a mental examination . . . .” URCCC 9.06 (emphasis added). “After the
examination, the court shall conduct a hearing to determine if the defendant is
competent to stand trial. After hearing all the evidence, the court shall weigh the
evidence and make a determination of whether the defendant is competent to
stand trial.” Id. (emphasis added). In other words, when a motion for a mental
examination has been granted, such an examination must occur, and then a
separate competency hearing must be conducted before trial begins. To proceed
differently would not satisfy the purposes of Rule 9.06. If this Court begins to
approve retrospective mental competency hearings, the procedural guarantees of
Rule 9.06 will be undermined and, ultimately, defeated.

Coleman v. State, 127 So. 3d 161, 166 (Miss. 2013) (ellipses, quotation marks, and citations

omitted). Based on the above rationale, this Court held in Coleman v. State that “[i]f a criminal

defendant’s mental competence is questioned during trial, and a motion for mental examination

is granted, the trial must be suspended until a mental examination is completed and a separate

3 The relevant portion of Rule 9.06 is as follows:

If before or during trial the court, of its own motion or upon motion of an
attorney, has reasonable ground to believe that the defendant is incompetent to
stand trial, the court shall order the defendant to submit to a mental examination
by some competent psychiatrist selected by the court in accordance with § 99-13-
11 of the Mississippi Code Annotated of 1972.

After the examination the court shall conduct a hearing to determine if the
defendant is competent to stand trial. After hearing all the evidence, the court
shall weigh the evidence and make a determination of whether the defendant is
competent to stand trial. If the court finds that the defendant is competent to stand
trial, then the court shall make the finding a matter of record and the case will
then proceed to trial. If the court finds that the defendant is incompetent to stand
trial, then the court shall commit the defendant to the Mississippi State Hospital or
other appropriate mental health facility.

URCCC 9.06.
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hearing on mental competency is conducted. A failure to follow this procedure is not cured by a

retrospective competency hearing.” Id. at 168 (emphasis added).

The inadequacies of retrospective competency hearings that led this Court to criticize and

to reject such hearings in Coleman permeated throughout Mr. Pitchford’s retrospective

competency hearing, held May 11-12, 2015—more than nine years after his conviction and death

sentence. By failing to hold a Rule 9.06 competency hearing before Mr. Pitchford’s trial, the trial

court “fail[ed] to observe procedures adequate to protect [Mr. Pitchford’s] right not to be tried or

convicted while incompetent to stand trial.” Id. (internal quotations and citations omitted). The

flawed retrospective competency hearing did nothing to ameliorate that failure. Consequently, in

order to afford Mr. Pitchford the due process to which he is entitled under the Sixth and

Fourteenth Amendments of the United States Constitution, applicable portions of the Mississippi

Constitution, Rule 9.06, and this Court’s jurisprudence, his conviction should be reversed, his

sentence vacated, and this case remanded to the trial court for a new competency hearing, and if

the trial court finds him competent, a new trial. See id. at 168; Hollie v. State, 174 So. 3d 824,

833-34 (Miss. 2015) (providing the appropriate remedy for a violation of Rule 9.06).

A. Under Mississippi’s Uniform Rule of Circuit and County Court Practice
9.06, once “a motion for a mental examination has been granted, such an
examination must occur, and then a separate competency hearing must be
conducted before trial begins.”4

4 Coleman, 127 So. 3d at 166; see also Pate v. Robinson, 383 U.S. 375 (1966) (holding
that when the evidence raises a sufficient doubt as to a defendant’s mental ability to stand trial,
the defendant is deprived of due process of law when the trial court does not, on its own, conduct
a separate competency hearing); see similarly R. 16, R.E. 2 (Mississippi Supreme Court Order in
Pitchford v. State, signed Feb. 7, 2013, and filed Feb. 14, 2013) (“This Court has held that, when
a trial judge has ordered that a defendant be evaluated for competency to stand trial, Rule 9.06 of
the Uniform Rules of Circuit and County Court Practice requires the trial judge to conduct a
competency hearing.”).
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“The United States Supreme Court repeatedly has recognized the ‘inherent difficulties of

. . . a nunc pro tunc determination [of competency] under the most favorable circumstances . . .

.’” Coleman, 127 So. 3d at 166 (quoting Drope v. Missouri, 420 U.S. 162, 183 (1975) and citing

Pate v. Robinson, 383 U.S. 375, 387 (1966); Dusky v. United States, 362 U.S. 402, 403 (1960)).

Likewise, this Court has repeatedly made clear that Rule 9.06 does not contemplate a

retrospective competency hearing and that a pretrial competency hearing, or an examination of

witnesses during trial on the issue of competency, is necessary to fulfill Rule 9.06’s procedural

requirements for protecting a defendant’s due process right not to be tried or convicted while

incompetent to stand trial. In Coleman v. State, the Circuit Court of Lauderdale County granted

Coleman’s Motion for Psychiatric Examination and/or Treatment in an effort to determine

whether Coleman was mentally competent to stand trial. See 127 So. 3d at 162. In violation of

Rule 9.06, the trial court never held a competency hearing prior to trial, and Coleman was

convicted of murder and sentenced to life in prison. See id. at 163. On appeal, because the trial

court did not follow the procedures set forth in Rule 9.06, the Mississippi Court of Appeals

remanded the case for a retrospective competency hearing. See id. at 164. After Coleman was

found competent in the retrospective hearing, the Court of Appeals affirmed his judgment of

conviction and sentence. See id.; 127 So. 3d 236 (Miss. Ct. App. 2012). Coleman appealed to

this Court. As discussed above, the Court repudiated retrospective competency hearings, holding

that “[t]he retrospective competency hearing ordered by the Court of Appeals does not comply

with the strict but simple procedures mandated by Rule 9.06.” Coleman, 127 So. 3d at 168. As a

result, the Court reversed and remanded. Id. at 168.

In Hollie v. State, 174 So. 3d 824 (Miss. 2015), the Court reversed a capital defendant’s

conviction and vacated his sentence of death because the trial court judge ordered a mental
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evaluation but never conducted a hearing on the matter. In doing so, the Court cited to its explicit

statements in Smith v. State about the inadequacies of a retrospective competency hearing under

Rule 9.06: “[A retrospective competency hearing] is unavailable, because in Coleman v. State,

127 So. 3d 161, 168 (Miss. 2013), a plurality of this Court held that the appropriate remedy for

failure to hold a competency hearing is a new trial, not a retrospective competency hearing.”

Smith v. State, 149 So. 3d 1027, 1035 (Miss. 2014) (discussed in Hollie, 174 So. 3d at 831). See

also Sanders v. State, 9 So. 3d 1132, 1136 (Miss. 2009) (reversing and remanding for new trial

when motion for psychiatric evaluation pursuant to Rule 9.06 was granted, but no hearing was

held before trial); Jay v. State, 25 So. 3d 257, 263 (Miss. 2009) (holding that the failure to

conduct a competency hearing prior to or during trial was a violation of the defendant’s

constitutional rights and, therefore, required reversal). Following this Court’s lead, the

Mississippi Court of Appeals has held similarly. See, e.g., Silvia v. State, 175 So. 3d 533 (Miss.

Ct. App. 2015) (reversing and remanding for a competency hearing and, if defendant was found

competent, a new trial, because the trial court ordered a mental examination on competency but

failed to hold a competency hearing prior to the defendant’s conviction and sentencing).

Prior to Mr. Pitchford’s petition for post-conviction relief, this Court had carved out one

exception to Rule 9.06’s requirement for a pretrial competency hearing once the issue of

competency arises. In Hearn v. State, the Court held that where a court-appointed psychiatrist

testified at trial regarding Hearn’s competency and was subjected to cross-examination, the

purpose of Rule 9.06 had been accomplished, even though a hearing on competency had not

been held before trial. Hearn v. State, 3 So. 3d 722, 730 (Miss. 2008). Hearn is distinguishable

from Mr. Pitchford’s case because no witnesses testified, before or during trial, regarding Mr.

Pitchford’s incompetence to stand trial. In violation of Mr. Pitchford’s constitutional right to due
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process, unlike in Hearn, Mr. Pitchford was convicted and sentence without ever having the

opportunity to examine witnesses regarding his incompetence.

B. Pursuant to the Sixth and Fourteenth Amendments of the United States
Constitution, the February 2, 2006, motions hearing in which the trial court
gave a ruling on competency without any notice to Mr. Pitchford that
competency would be decided that day, did not amount to a pretrial
competency hearing as contemplated by Rule 9.06, when Mr. Pitchford had
no opportunity to subpoena and call lay and expert witnesses, cross-examine
any of the Mississippi State Hospital employees who prepared reports on his
competency, or present other evidence on competency.

Rule 9.06 states, “After the [competency] examination the court shall conduct a hearing

to determine if the defendant is competent to stand trial. After hearing all the evidence, the court

shall weigh the evidence and make a determination of whether the defendant is competent to

stand trial.” URCCCP 9.06 (emphasis added). The language of Rule 9.06 clarifies that the rule

requires more than a hearing in which the State and defendant present arguments about whether

the defendant is competent. Rather, the rule requires a hearing in which the trial court affords the

parties an opportunity to present relevant evidence, and in which the trial court weighs such

evidence. See id. The rule requires an evidentiary hearing.

During pretrial proceedings, the trial court ordered a mental examination of Mr. Pitchford

for the purpose of determining his competency to stand trial. Mr. Pitchford’s mental examination

occurred in January 2006 at the Mississippi State Hospital, and the State Hospital created reports

on the findings. Despite Rule 9.06’s requirement that a competency evidentiary hearing follow

the examination, however, no such hearing ever occurred.

The absence of a Rule 9.06 competency hearing served as a basis for Mr. Pitchford’s

September 23, 2011, motion for leave to proceed in the trial court with a petition for post-

conviction relief and accompanying supplement. In an unpublished three-page order granting in

part Mr. Pitchford’s motion for leave, this Court stated as follows:
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As to issue 1., the record indicates that the trial judge ordered that
Pitchford be evaluated for competency to stand trial, and that an evaluation took
place at the Mississippi State Hospital. Pitchford alleges that his counsel appeared
before the trial court to argue several pending motions including defendant’s
motion for a continuance; and that—based upon a written report from the
Mississippi State Hospital—the trial judge decided he was competent to stand
trial. Pitchford further alleges that his counsel had no prior notice that his
competency to stand trial would be adjudicated that day. The State does not
dispute these allegations, and this Court finds no evidence in the record before us
that notice was provided to the Defendant that his competency to stand trial would
be adjudicated on the day of the hearing on pending motions.

This Court has held that, when a trial judge has ordered that a defendant
be evaluated for competency to stand trial, Rule 9.06 of the Uniform Rules of
Circuit and County Court Practice requires the trial judge to conduct a
competency hearing. A Defendant is entitled to reasonable prior notice of the
hearing at which competency to stand trial will be decided, so that the defendant
will have the opportunity to subpoena witnesses and produce additional
information for consideration by the trial judge.

IT IS THEREFORE ORDERED that Pitchford’s Motion for Leave to
Proceed in the Trial Court with his claim that he was entitled to a hearing on his
competency to stand trial, is granted.5

The Court further ordered “that [the] matter [be] remanded to the Circuit Court of

Grenada County, Mississippi, and that court shall hold a hearing on whether Terry Pitchford was

competent to stand trial.”6 Although recognizing the procedural errors the trial court made during

its pretrial competency determination, in remanding Mr. Pitchford’s case to the trial court for a

retrospective competency hearing, the Court departed from its typical rejection of retrospective

competency hearings. The Court’s Order did not explain how such a hearing could adequately

protect Mr. Pitchford’s due process rights.

The Court’s Order appears to acknowledge, at least implicitly, that what amounted to a

“surprise” discussion and ruling on competency did not satisfy Rule 9.06’s requirements for a

pretrial competency hearing. However, in Coleman, almost nine months later, the Court noted

5 R.16, R.E. 2 (Order of the Mississippi Supreme Court dated Feb. 7, 2013, at 2).

6 Id.
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that it “found that, under the facts in Pitchford, where the trial court held a mental competency

hearing but did not give notice to defense counsel, a retrospective mental competency hearing

was sufficient to guard the defendant’s due process rights.”7 Coleman, 127 So. 3d at 167. Having

not been a party in Coleman, Mr. Pitchford had no opportunity to clarify the facts of his case.

The characterization of the trial court’s surprise competency determination as a “competency

hearing” is contradicted by the record in Mr. Pitchford’s case. This Court’s February 2013 Order

granting in part Mr. Pitchford’s motion for leave to proceed in the trial court with a petition for

post-conviction relief does not include a finding that Mr. Pitchford was afforded a separate

pretrial evidentiary hearing on competency as required by Rule 9.06. Further, both parties have

said that there was no pretrial competency hearing as contemplated by Rule 9.06. In a July 12,

2013, Response to Petition for Review of Motion for Recusal, the State acknowledged that

“[t]here was no formal competency hearing held.”8

As the record reveals, Mr. Pitchford had no more of a competency hearing prior to his

trial than did Mr. Coleman. With respect to Mr. Coleman’s situation, this Court held that Mr.

Coleman did not have a competency hearing when the Circuit Court of Lauderdale County

determined his competency on the basis of a “four-page summary report” from the Mississippi

State Hospital which addressed its evaluation of Mr. Coleman. See Coleman, 127 So. 3d at 167.

This limited access by the trial court to the findings of the State Hospital was held not to amount

7 The Court prefaced discussion of Mr. Pitchford’s case with, “Finally, we note that . . . .”
Coleman, 127 So. 3d at 167. Also, in its original Coleman opinion, which has since been
withdrawn, the Court did not mention Mr. Pitchford’s case. These circumstances suggest that the
Court’s discussion of Mr. Pitchford’s case was not a central part of its holding in Coleman, and
that consequently, this Court may consider anew the issue of whether Mr. Pitchford had a pretrial
competency hearing in this case.

8 Docket Entry 2013-1866, 2010-DR-01032-SCT, R.E. 3 (Response to Petition for
Review of Motion for Recusal, at 3).
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to a competency hearing. Furthermore, this Court concluded that a retrospective competency

hearing would not cure Mr. Coleman’s fatally flawed proceedings and granted him a new trial.

Consistent with that holding, this Court went on to recognize that if it “begins to approve

retrospective mental competency hearings, the procedural guarantees of Rule 9.06 will be

undermined and, ultimately, defeated.” Id. at 166 (¶ 14).

Having already previously ordered a retrospective competency hearing for Mr. Pitchford,

however, this Court explained the anomaly as follows:

In Pitchford, the defendant’s competence to stand trial was determined based on a
written report from the Mississippi State Hospital; but . . . [in Coleman], the trial
court based its determination of Coleman’s competence to stand trial on a four-
page summary report.

Id. at 167 (¶ 18). The Court’s remarks came without benefit of a record on the purported

distinction between Mr. Pitchford’s case and Mr. Coleman’s case–a summary report versus a full

written report. Although the Court’s remarks seemed to suggest that a “written report” from the

State Hospital about the competency of the defendant disperses with the need for a reversal and

remand for a new trial, whereas a “four-page summary report” mandates a reversal and remand,

the Court did not have access to the record now available on the issue of whether a full report

from the Mississippi State Hospital sheds any more light on the issue of competence than a

summary report. Such a record is now available to the Court, and the record shows that a full

report is no more helpful for a competency determination than a summary report.

In his deposition taken prior to Mr. Pitchford’s retrospective competency hearing, Dr.

Gilbert S. Macvaugh explained in great detail the true purpose of the various reports that are

normally generated by the State Hospital:

Answer: [Macvaugh] One, which was called the summary report that was only
sent to the Court and parties, the relevant legal professionals for the defense and
the State if ordered that way by the Judge. The other is for internal hospital
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medical records reasons which contain[ ] a much more comprehensive listing of
all or, at least, most of the data collected and utilized in forming forensic
conclusions. And there was a separate, third report, which I co-authored, as I
mentioned, previously, with Dr. Lott, which was the psychological report. One of
the reasons why all of those reports are not consolidated into one report, is
because it contains—the large report would contain a lot of irrelevant
information. It would not be very useful to a fact finder.

Question: [Johnson] And when you say the “large report—I’m sorry to interrupt
you, but just to make clear, that’s the 19-page report?

Answer: [Macvaugh] Yes, sir.

Objection: [White] And what is that—never mind—

Answer: [Macvaugh] –entitled, “Diagnostic Summary” which Dr. McMichael
authored, solely. Lab values, history and physical, nursing information,
neurologic information, stuff that’s not directly relevant to the forensic
referral questions, like, competence.9

Dr. Macvaugh’s unrebutted testimony on this issue, therefore, establishes that a summary

report is arguably more helpful and relevant on the issue of competency than “the large report,”

or full written report.10 The full written reports, Dr. Macvaugh explained, contain details that are

irrelevant to a finding regarding competence. For example, as compared to a summary report,

Mr. Pitchford’s 19-page full report contains a compilation of facts about a prior surgery on Mr.

Pitchford’s testicles and discussion of his father’s cause of death.11 The inclusion of such

irrelevant details in the full report does not erase the need for a pretrial competency hearing. As

9 R. 430-31, R.E. 4 (emphasis added).

10 During Mr. Pitchford’s retrospective competency hearing, Dr. Macvaugh again
testified that the full report is not sent to the Court. See RCT. 287, R.E. 6. However, the circuit
court would not allow that issue to be further explored by counsel for the Petitioner.
Specifically, the trial court held: “[T]he purpose of this hearing is to have a full-blown
competency hearing as mandated by the Supreme Court so at this point, that is [a] totally
immaterial and irrelevant issue.” RCT. 289, R.E. 7.

11R. 1033-34, R.E. 5.
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the record shows through Dr. Macvaugh’s testimony, the full Mississippi State Hospital report

adds nothing to the determination of competency as compared to a summary report like the one

in Coleman.

A trial court’s review of a report—long or short, summary or full—does not amount to a

Rule 9.06 pretrial competency hearing. Mr. Pitchford did not have an opportunity to (1) examine

the Mississippi State Hospital employees who produced the report, (2) subpoena and call his own

expert and lay witnesses who would testify regarding his incompetence, and (3) present other

evidence of his incompetence in a pretrial hearing as required by Rule 9.06. If the purpose of

Rule 9.06 were satisfied with the mere submission of a written report, the rule would not require

a pretrial evidentiary hearing on competence.

Pursuant to the Sixth and Fourteenth Amendments to the United States Constitution, the

trial court’s pretrial competency determination did not constitute a “Competency Hearing” as

contemplated in Coleman and by Rule 9.06. A “hearing” necessarily entails the right and

opportunity to cross-examine adverse witnesses and to call supporting witnesses. Regarding the

rights afford by the Sixth Amendment of the United States Constitution, the Mississippi Supreme

Court has pointed out that “‘every criminal defendant has a Sixth Amendment right to confront

and cross-examine adverse witnesses.’” Allen v. State, 384 So. 2d 605, 607 (Miss. 1980) (quoting

Illinois v. Allen, 397 U.S. 337 (1970)). Due to a complete lack of notice, Mr. Pitchford was

afforded no such right in the competency determination made by the trial court prior to his trial

in February of 2006.12

12 See R. 16, R.E. 2 (Order of the Supreme Court, filed Feb. 14, 2013, at 2) (“[T]his Court
finds no evidence in the record before us that notice was provided to the Defendant that his
competency to stand trial would be adjudicated on the day of the hearing on pending motions.”).
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The importance of a trial court respecting a defendant’s right to examine witnesses during

a pretrial competency hearing cannot be overstated. For example, in Rickman v. State, a pretrial

competency hearing was held, but neither party exercised their right to call witnesses. See 129

So. 3d 960, 963 (Miss. Ct. App. 2014). Consequently, the trial court based its competency

decision, in part, on an expert’s report without the benefit of testimony from the expert

explaining what the contents of the report meant. See id. In finding the defendant competent, the

trial court misinterpreted a statement in the report which said “Rule Out Schizophrenia.” The

court thought that the phrase “rule out” means the defendant did not suffer from schizophrenia,

when the phrase actually means that evidence of the patient meeting the criteria for the diagnosis

may exist, but more information is needed to reach a conclusion. Id. at 963-64 (¶ 12). After being

found competent, Mr. Rickman was tried, convicted, and sentenced to life without the possibility

of parole. See id. at 963. The Court of Appeals held that the trial court’s misinterpretation of the

phrase “rule out” required vacating Mr. Rickman’s conviction and remanding the case to the trial

court for a new competency hearing, and if appropriate, a new trial. The trial court’s error in

Rickman demonstrates the importance of a defendant having an opportunity to provide context to

and to clarify the meaning of written notes and reports of mental health experts by calling and

cross-examining witnesses.

The Fourteenth Amendment Due Process Clause also requires the right to present

evidence and rebut or explain the evidence that the State intends to produce. Regarding this right

afforded by the Fourteenth Amendment, the United States Supreme Court has held:

The rights to notice, confrontation, and compulsory process, when taken together,
guarantee that a criminal charge may be answered in a manner now considered
fundamental to the fair administration of American justice—through the calling
and interrogation of favorable witnesses, the cross-examination of adverse
witnesses, and the orderly introduction of evidence.
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Faretta v. California, 422 U.S. 806, 818 (1975). Once again, Mr. Pitchford was afforded no such

rights when the trial court made its competency determination.

As the State has admitted, there was no pretrial competency hearing. And the

retrospective hearing held nine years after the trial did not afford the same procedural safeguards

as a pretrial hearing. Therefore, the reasoning championed by this Court in granting Mr.

Coleman a new trial is just as applicable to the plight of Mr. Pitchford. Just as in Coleman, the

only way to remedy the violation of Mr. Pitchford’s due process rights is for Mr. Pitchford’s

conviction to be reversed, his sentence vacated, and his case remanded for new proceedings. See

Smith v. State, 149 So. 3d at 1035 (“[T]he appropriate remedy for failure to hold a competency

hearing is a new trial, not a retrospective competency hearing.”); Sanders, 9 So. 3d at 1136

(reversing and remanding for new trial when motion for psychiatric evaluation pursuant to Rule

9.06 was granted, but no hearing was held before trial).

If the trial court’s retrospective determination of competence is allowed to stand, Rule

9.06 would effectively be eviscerated. See Coleman, 127 So. 3d at 166 (“If this Court begins to

approve retrospective mental competency hearings, the procedural guarantees of Rule 9.06 will

be undermined and, ultimately, defeated.”). Trial courts would have an open invitation to make

pretrial decisions about competence without a pretrial hearing on the sole basis of a written

report because if a defendant complains at some point in the future about the court’s failure to

comply strictly with Rule 9.06, a retrospective competency hearing could be ordered years after

the defendant is convicted and sentenced. Such a procedure violates the plain language and spirit

of Rule 9.06. And such a procedure falls far short of the procedural guarantees of the Sixth and

Fourteenth Amendments of the United States Constitution. As this Court has stated,

A retrospective competency hearing is not mentioned or even suggested by Rule
9.06, for the rule clearly specifies that a competency determination must occur
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‘before or during trial,’ not after trial, conviction, and appeal. Thus, such an
innovation should not be condoned by this Court. It is neither prudent nor
permissible for our trial courts, in their implementation of Rule 9.06, to deny a
timely hearing on the accused person’s mental competence to stand trial, to
proceed to trial, and then attempt later to remediate the omission by conducting an
extremely untimely mental competency hearing.

Coleman, 127 So. 3d at 168.

C. The finding of competence should be reversed because Mr. Pitchford’s

retrospective competency hearing, held nine years after his trial, was grossly

inadequate to satisfy the purpose of Uniform Rule 9.06, and, therefore, Mr.

Pitchford’s rights under the Sixth and Fourteenth Amendments of the United

States Constitution were violated.

As discussed above, Mr. Pitchford was improperly denied a Rule 9.06 pretrial

competency hearing, and the only way to remedy that infringement of his due process rights is a

competency hearing and new trial. However, even if this Court finds that the surprise pretrial

competency determination was a “competency hearing,” the proceeding did not abide by

fundamental procedural requirements such as notice and the opportunity to call and confront

witnesses and to present additional evidence. The competency determination did not, therefore,

comply with Rule 9.06’s requirements and did not fulfill the purposes of the rule.13

Under Hearn, a competency determination cannot stand unless “the purposes of Rule

9.06 were satisfied.” 3 So. 3d at 730. This Court has made clear that a retrospective competency

hearing does not satisfy the purposes of Rule 9.06. See, e.g., Coleman, 127 So. 3d at 167; Hollie,

174 So. 3d at 831; Smith, 149 So. 3d at 1035. It follows, then, that a retrospective competency

hearing that does not satisfy the purposes of Rule 9.06 cannot be the solution for a pretrial

13 The fact that this Court ordered a retrospective hearing on whether Mr. Pitchford was
competent to stand trial signifies that the pretrial competency determination did not satisfy the
purposes of Rule 9.06. See R.16, R.E. 2 (noting that Rule 9.06 requires the trial judge to conduct
a competency hearing, and holding that a defendant is entitled to reasonable notice of the hearing
at which competency to stand trial will be decided so that the defendant will have an opportunity
to subpoena witnesses and produce additional information for consideration by the trial judge).
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competency determination that did not satisfy the purposes of Rule 9.06. Persuasive on this issue

is Rickman v. State, in which the Court of Appeals found that a pretrial competency hearing was

flawed because the trial court partially based its finding of competence on a misinterpretation of

a phrase in a report submitted by a court-appointed psychiatrist. See 129 So. 3d at 960-64. The

remedy for the trial court’s error, the Court of Appeals held, was not a retrospective competency

hearing. See id. at 964. The Court of Appeals stated, “Because Rule 9.06 does not contemplate a

retrospective competency hearing, Rickman must be granted a new competency hearing. If the

court determines him to be competent, the court should proceed with a new trial.” Id. at 964. In

this case, the cure for the improper method in which the trial court determined Mr. Pitchford’s

competency before trial is not a retrospective hearing, but a reversal of Mr. Pitchford’s

conviction and a remand for entirely new proceedings.

The inability of a retrospective competency hearing to satisfy the purposes of Rule 9.06 is

not just theoretical in this case. Mr. Pitchford’s retrospective competency hearing was held in

March 2015, more than nine years after Mr. Pitchford’s conviction and sentence. The record of

the retrospective hearing illustrates the same reasons this Court has held that retrospective

competency hearings do not satisfy the purposes of Rule 9.06. It is worth noting here that the

inadequacies of retrospective competency hearings which this Court has recognized still exist

irrespective of the reason the retrospective hearing took place. Whether a retrospective hearing

was held because there was no pretrial competency hearing as in Coleman, or because there was

a motions hearing that involved a surprise competency determination as in Mr. Pitchford’s case,

a retrospective hearing still cannot satisfy Rule 9.06’s purpose in providing constitutionally

adequate procedures for determining, before trial, that a defendant is competent to be tried and

sentenced. Further, as this Court discussed in Coleman, the retrospective competency hearing
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lends itself to the trial court impermissibly relying on information that it would not have had

available pretrial such as the defendant’s behavior during trial or events that happened after trial.

Also, the lack of timeliness of a retrospective competency hearing infringes upon a defendant’s

due process rights. See Coleman, 127 So. 3d at 167 (¶ 15) (“Coleman was given the burden to

prove that he was incompetent to stand trial two years prior to his hearing, a burden not

contemplated by Rule 9.06.”). As the United States Supreme Court explained in Pate, 383 U.S.

at 387 (cited in Coleman, 127 So. 3d at 166), the retrospective competency hearing undermines a

defendant’s right not to be tried and sentenced while incompetent because due to the passage of

time, experts would have to testify based on the printed record.

As explained below, Mr. Pitchford’s retrospective competency hearing was inadequate to

correct the trial court’s violation of Mr. Pitchford’s due process rights under Rule 9.06 to call and

cross-examine witnesses, and to present other evidence relating to his incompetence before trial

begins. All of the shortcomings of retrospective competency hearings that this Court discussed in

Coleman reared their ugly heads in Mr. Pitchford’s retrospective competency hearing. The

retrospective competency hearing, therefore, did not come close to satisfying the purposes of

Rule 9.06. Because the retrospective hearing did not satisfy the purposes of Rule 9.06, the trial

court’s finding of competency should be reversed and this case remanded for a competency

hearing and, if Mr. Pitchford is found competent, a new trial.

1. The trial court’s finding should be reversed because the
court considered facts that would not have been available at
a pretrial competency hearing.

In Coleman, this Court addressed the prejudicial effect of a fact-finder considering

evidence at a retrospective competency hearing which was not even available at the time the

competency hearing should have taken place—before trial:
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[F]or the court to have considered the defendant’s demeanor, testimony, and
decision to testify at trial as part of the retrospective hearing put Coleman at a
significant disadvantage. Had the trial court held a timely pretrial competency
hearing, as it should have, none of the in-trial conduct of the defendant could
have been considered at that time, because it had not occurred. The trial court
should have considered only the information related to Coleman’s competence on
the eve of trial.

Coleman, 127 So. 3d at 167 (¶ 16).

As discussed below, the disfavored in-trial and post-trial observations that were

mentioned in Coleman indeed played a major role in the circuit court’s conclusion that

Mr. Pitchford was competent at the time of his trial.

a. The trial court impermissibly considered facts derived
from trial and after trial.

In the trial court’s May 12, 2015, ruling that Mr. Pitchford was competent to stand trial in

2006, the court stated as follows:

At no time [during trial] did defense counsel ever indicate to this court that they
were having trouble communicating with Mr. Pitchford, or that Mr. Pitchford was
unable to assist them in his defense. . . .

. . .

This court will also note that on appeal, Mr. Carter raised no concerns about
Pitchford’s competency during the course of the trial.

Finally, this court during Pitchford’s trial had an opportunity to observe
his interaction with his attorneys. He appeared to be fully engaged in the trial
proceedings. Additionally, during the guilt and sentencing phase of the trial, the
Court advised Mr. Pitchford of his constitutional rights to testify or remain silent
and his responses to the court’s inquiries, indicated that he was fully aware of
those constitutional rights.14

The circuit court’s impermissible reliance upon its observations from the trial and post-

trial proceedings apparently all but predestined a finding of competency. Logic dictates that a

hearing with a predetermined outcome amounts to no hearing at all. The only way to fulfill the

14 RCT. 300, R.E. 8 (emphasis added).
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purpose of Rule 9.06 is to reverse Mr. Pitchford’s conviction, vacate his sentence, and

commence new proceedings in which a competency hearing would be held before trial.

b. The trial court’s retrospective finding of competence should be
reversed because the State’s primary expert improperly relied
on another expert’s report, which included post-trial
information.

On March 26, 2014, the parties appeared at a hearing before the circuit court to establish

the ground rules for the upcoming retrospective competency hearing. To memorialize its rulings

at this hearing, the circuit court entered an Order containing the following observation and

mandate:

In preparation of Petitioner’s Petition for Post-Conviction Relief,
Petitioner was examined in 2011 by Dr. Malcolm Spica, Psychologist and Dr.
Richard Dudley, Psychiatrist. These post-trial evaluations took place at the
bequest of the Petitioner. However, for purposes of this retrospective
competency hearing, their opinions will neither be considered, nor will they
testify live.15

As an expert, Dr. Macvaugh was allowed to stay in the courtroom. When asked about the

potential impact of an earlier lay witness’s testimony on his expert opinion, Dr. Macvaugh

stated:

Answer: [Macvaugh] I am a little uncertain about the rules on this but I have read
other information about Mr. Pitchford’s mother from some of your other experts
in this case about Mr. Pitchford’s mother that also threatened or at least,
potentially, threatened her credibility. I’m happy to get into that if you would like
for me to.

Question: [Johnson] You could just tell me what other experts that you are
talking about. That would be helpful.

15 R. 189-90, R.E. 9 (emphasis added). Dr. Spica, a psychologist, and Dr. Dudley, a
psychiatrist, performed evaluations on Mr. Pitchford in June 2011. Dr. Spica opined that Mr.
Pitchford suffered from organic brain dysfunction and other deficiencies at the time of trial. R.
78, R.E. 10. Dr. Dudley opined that Mr. Pitchford suffered from major psychiatric disorders
before and at the time of trial. R. 63-66, R.E. 11.
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Answer: [Macvaugh] I am talking about an expert report that I was provided and
reviewed by a Dr. Dudley, who I believe is a psychiatrist from New York who
was retained by the defense in this case after Dr. Bailey who went on at length
about Mr. Pitchford’s report that his mother abused him throughout his
childhood. So I don’t know that I can necessarily listen to his mother testify
yesterday without considering the possibility that she may have been
involved in some other things that may also weaken her credibility and I say
“may” because I don’t know that for sure.16

In violation of the terms of the court order quoted above, Dr. Macvaugh relied on

forbidden evidence. Further, because Dr. Macvaugh relied on forbidden evidence in reaching his

opinion, the trial court’s reliance on Dr. Macvaugh’s testimony also tainted the court’s

conclusion with post-trial information that the Court disavowed in Coleman. “Had the trial court

held a timely pretrial competency hearing, as it should have, none of the in-trial conduct,” or

post-trial conduct, “could have been considered at that time, because it had not occurred.”

Coleman, 127 So. 3d at 167. The trial court’s reliance on in-trial and post-trial information shows

that the retrospective competency hearing did not satisfy the purposes of Rule 9.06. See id.

2. Mr. Pitchford’s retrospective competency hearing, held nine years
after he had already been tried and convicted, was procedurally
inadequate to protect his constitutional right not to be tried,
convicted, and sentenced while incompetent, when the credibility
of his witnesses were undermined due to the passage of time.

During Mr. Pitchford’s retrospective competency hearing, on numerous occasions, his

expert could not recall information that was needed for a full analysis of whether Mr. Pitchford

was competent to stand trial nine years earlier. The expert’s faded memories inevitably had a

bearing on the trial court’s perception of the expert’s credibility. And even when one particular

witness testified that he could clearly remember the relevant time frame, the State questioned his

credibility based on the amount of time that had passed.

16 RCT. 268, R.E. 12 (emphasis added).
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As a result of the many years that had passed since Mr. Pitchford’s trial and the resulting

faded memories of Mr. Pitchford’s expert, the retrospective competency hearing was

procedurally inadequate to ensure that Mr. Pitchford was not tried, convicted, and sentenced

while incompetent. Because the retrospective hearing failed to provide Mr. Pitchford a

meaningful opportunity to prove that he was incompetent to stand trial more than nine years

earlier, the purposes of Rule 9.06 were not satisfied.

a. The retrospective competency hearing did not afford Mr.
Pitchford a meaningful opportunity to present expert
testimony on his behalf because due to the passage of time,
his expert did not recall important information about Mr.
Pitchford’s pretrial mental state and was forced to rely
almost exclusively on his written reports.

In Pate v. Robinson, 383 U.S. 375, 387 (1966), the United States Supreme Court noted

the following:

[W]e have previously emphasized the difficulty of retrospectively determining an
accused’s competence to stand trial. Dusky v. United States, 362 U.S. 402, 80
S.Ct. 788, 4 L.Ed.2d 824 (1960). The jury would not be able to observe the
subject of their inquiry, and expert witnesses would have to testify solely from
information contained in the printed record. That Robinson’s hearing would
be held six years after the fact aggravates these difficulties. This need for
concurrent determination distinguishes the present case from Jackson v. Denno,
378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908 (1964), where we held that on
remand the State could discharge its constitutional obligation by giving the
accused a separate hearing on the voluntariness of his confession.

Id. at 387 (emphasis added).

In Mr. Pitchford’s case, the inability of a retrospective hearing to adequately address his

due process rights is aggravated just as much if not more than in Pate, since there were nine

years between Mr. Pitchford’s trial and retrospective hearing. Throughout Mr. Pitchford’s

retrospective competency hearing, there were several instances in which his expert, Dr. Rahn K.

Bailey, a psychiatrist, could not remember details of his evaluation of Mr. Pitchford, resulting in
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Dr. Bailey’s need to rely heavily on his written reports.17 And as for those topics that Dr. Bailey

could not remember which were not covered by the content of his reports, Dr. Bailey could only

testify that he did not recall.

Dr. Bailey testified that he only had “somewhat” of an independent recollection of the

content of his evaluation of Mr. Pitchford, noting that “it has been a long time.”18 Dr. Bailey did

not remember, for example, the substance of his conversation with sources of information

regarding Mr. Pitchford’s competency to stand trial, and he could not recall how long he spoke to

the sources.19 He did not remember why the version of his report about which he was testifying

was not signed.20 He did not recall whether he was aware, at the time of his pretrial evaluation of

Mr. Pitchford, that Mr. Pitchford had taken part in plea proceedings on January 19, 2006.21 When

asked if Mr. Pitchford said anything irrational to the doctors at the State Hospital, Dr. Bailey

answered, “I can’t remember any comments offhand.”22 When the State brought to Dr. Bailey’s

attention that there was, indeed, a signed version of his report which had some differences from

the unsigned version of his report, Dr. Bailey could not explain why there were signed and

unsigned versions of the report.23

All of the above were directly related to the fact that the competency hearing was held

retrospectively—more than nine years after Mr. Pitchford’s trial—rather than prior to trial when

17 See RCT. 84,110-11, 118-123, 125, 133-134, 136, 141, 153, 156-159, R.E. 13.
18 See RCT. 119, R.E. 14.

19 See R. 125, R.E. 15.

20 See R. 110-11, 118, R.E. 16.

21 See R. 159, R.E. 17.

22 See R. 167, R.E. 18.

23 See R. 205, R.E. 19.
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the information would have been fresh. And undoubtedly, all of the above had an effect on the

trial court’s perception of Dr. Bailey’s credibility. In its ruling at the conclusion of the

retrospective competency hearing, the court suggested that Dr. Bailey’s inability to provide

certain details affected the court’s determination of Dr. Bailey’s credibility: “Dr. Bailey’s report

and testimony [were] long on conclusions and very short on facts to support his conclusions.”24

The court further stated that it found most of Dr. Bailey’s testimony “lacking in credibility and

believability.”25 Had Mr. Pitchford’s competency hearing taken place before trial as it should

have, Dr. Bailey would have just recently evaluated Mr. Pitchford, and consequently, would have

been better able to clarify and expound on his report during his testimony. The untimeliness of

the competency hearing, therefore, prejudiced Mr. Pitchford’s ability to prove that he was

incompetent prior to trial. See Coleman, 127 So. 3d at 168 (“It is neither prudent nor permissible

for our trial courts, in their implementation of Rule 9.06, to deny a timely hearing on the accused

person’s mental competence to stand trial, to proceed to trial, and then attempt later to remediate

the omission by conducting an extremely untimely mental competency hearing.”). As a result,

the retrospective competency hearing did not satisfy the purposes of Rule 9.06.

b. The retrospective competency hearing failed to fulfill the

purposes of Rule 9.06 because contrary to what could have

occurred had the competency hearing taken place before

trial as required by Rule 9.06, the State undermined the

credibility of at least one of Mr. Pitchford’s witnesses by

suggesting that the witness was incapable of recalling

events that occurred ten years ago.

During the retrospective competency hearing, the State intimated that Jonamath

Thompson’s testimony regarding his interactions with Mr. Pitchford while they were

24 See R. 299, R.E. 20.

25 Id.
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incarcerated together ten years ago should not be deemed credible because of the amount of time

that had passed:

Q. [Marvin White, with the Attorney General’s Office] . . . And you remember
this very clearly from 2006?
A. [Jonamath Thompson] 2005. 2006.
Q. Uh-huh. And that has been how long ago?
A. Ten years.
Q. Ten years ago. And just like yesterday?
A. Yes. Dealing with - - excuse me. Dealing with being incarcerated you can
remember things from probably back to when you first got incarcerated.
Q. Oh really? That’s interesting. . . .26

The State would have never had an opportunity to undermine the credibility of Mr. Pitchford’s

witnesses based on the passage of time if the competency hearing had taken place prior to trial as

required by Rule 9.06. Because the timing of the retrospective competency hearing undermined

the testimony of his witness, Mr. Pitchford was hindered from proving that he was incompetent

prior to trial, and the retrospective competency hearing failed to satisfy the purposes of Rule

9.06.

3. The retrospective competency hearing did not satisfy the purposes
of Rule 9.06 when prior to Mr. Pitchford’s trial and during the
retrospective hearing, the trial judge acknowledged his past
deference to the Mississippi State Hospital on the issue of a
defendant’s competency, and when there is no reason to believe
that the court’s deference towards the findings of the Mississippi
State Hospital had changed by the time of the hearing.

During the retrospective competency hearing, the trial court explained what he described

as his past practice of considering a Mississippi State Hospital finding that a defendant was

competent as conclusive on the matter.

Back prior to recent opinions of the Supreme Court, generally, if I got a
competency report [from the Mississippi State Hospital] that said somebody was
competent, that was it.

26 RCT. 17-18, R.E. 21.
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Now, of course, the rules said differently but the practice as far as I know
for every judge in the State of Mississippi was if the state hospital ruled
somebody competent, unless the defense lawyer later asked for a competency
hearing, there was not one held.27

Previously, during the pretrial motions hearing in 2006, the trial court expressed blatant

bias in favor of the Mississippi State Hospital with regard to the hospital’s findings on

competency:

[T]his court has historically relied on the Mississippi State Hospital. I find all the
people that I have ever dealt with there to be top rate in every fashion. . . . I rely
on their expertise and have always deferred to their judgment, because they are
experts in the field and I’m not. And I’m relying on their expertise again in this
case.28

The level of deference paid by the trial court to the State Hospital is further evidenced by the

court’s statement that “I just feel like the thoroughness of the state hospital’s evaluation is such

that I don’t see that there would be anybody else that would be necessary to evaluate Mr.

Pitchford.”29 The court also expressed a belief that retained defense experts lack credibility: “I

know that there is, I guess, hired guns that somebody can hire and get the result they want from

that doctor. . . .”30 The court’s message was very clear: The court considered the Mississippi

State Hospital’s report to be authoritative, and there was no need to consider any additional

evidence.

The trial court’s expressed sentiment created a situation in which Mr. Pitchford’s right

not to be tried or convicted while incompetent were impermissibly jeopardized from the very

beginning. The trial court’s statements “gave rise to an unacceptable risk of actual bias,” which

27 R. 244, R.E. 22.

28 T. 51-52, R.E. 23.

29 R. 53, R.E. 24.

30 R. 52, R.E. 25.
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“endangered the appearance of neutrality,” Williams v. Pennsylvania, 136 S. Ct. 1899, 1908-09

(2016), and undermined Mr. Pitchford’s due process rights.31 Although the court used the past

tense when describing his deference towards the State Hospital during the retrospective hearing,

there is no reason to believe that the court’s opinions had truly changed. If the court explicitly

said that the people at the State Hospital were top rate and worthy of deference prior to trial, it is

too speculative to assume that the court’s opinion had changed by the time of the retrospective

hearing, especially since Dr. McMichael and Dr. Macvaugh were both affiliated with the State

Hospital around the time the trial court made its pretrial comments. Because the trial court had

already suggested that it considered the Mississippi State Hospital employees, but not retained

defense experts, to be credible, the retrospective hearing’s outcome was effectively pre-

determined.

Regardless of how much evidence Mr. Pitchford presented at the retrospective

competency hearing to show that he was incompetent prior to trial, the trial court was already

inclined to accept the findings of the Mississippi State Hospital. Such a setup violated Mr.

Pitchford’s due process rights. See Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980)

(discussing the due process clause’s neutrality requirement, and noting that the requirement

ensures “that no person will be deprived of his interests in the absence of a proceeding in which

31 In Marshall v. Jerrico, Inc., the United States Supreme Court stated as follows:

The Due Process Clause entitles a person to an impartial and disinterested tribunal
in both civil and criminal cases. . . . The neutrality requirement helps to guarantee
that life, liberty, or property will not be taken on the basis of an erroneous or
distorted conception of the facts or the law. At the same time, it preserves both the
appearance and reality of fairness, generating the feeling, so important to a
popular government, that justice has been done, by ensuring that no person will
be deprived of his interests in the absence of a proceeding in which he may
present his case with assurance that the arbiter is not predisposed to find against
him.

446 U.S. 238, 242 (1980) (quotation marks and citations omitted) (emphasis added).
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he may present his case with assurance that the arbiter is not predisposed to find against him”).

For Mr. Pitchford, the hearing was essentially an exercise in futility that could not possibly fulfill

Rule 9.06’s procedural requirements that the trial court truly consider and weigh “all the

evidence” during a pretrial hearing. URCCC 9.06.

II. THE TRIAL COURT’S RETROSPECTIVE COMPETENCY
DETERMINATION SHOULD BE REVERSED BECAUSE THE STATE’S
EXPERTS EMPLOYED THE WRONG STANDARD REGARDING
COMPETENCE TO STAND TRIAL.

The United States Supreme Court has long held that in order for a defendant to be

competent to stand trial, he must possess “the sufficient present ability to consult with his lawyer

with a reasonable degree of rational understanding of the proceedings against him.” Dusky, 362

U.S. at 402. This Court has described a defendant who is mentally competent to stand trial as a

defendant “(1) who is able to perceive and understand the nature of the proceedings; (2) who is

able to rationally communicate with his attorney about the case; (3) who is able to recall relevant

facts; (4) who is able to testify in his own defense if appropriate; and (5) whose ability to satisfy

the foregoing criteria is commensurate with the severity of the case.” Hollie, 174 So. 3d at 830.

During the retrospective competency hearing, Dr. Macvaugh recognized Dusky v. United States

by name and year of decision as the seminal case regarding competency to stand trial.32

However, both he and Dr. Reb McMichael, a psychiatrist called by the State, opined that in the

absence of a major mental illness or defect, a defendant is presumed to be competent.33

Dr. McMichael stated,

I think that if the defendant is not intellectually disabled and does not have a
major mental disorder then one assumes that the defendant is competent. If the
person does have a well-documented major mental disorder, depending on other

32 RCT. 276, R.E. 26.

33 RCT. 246, R.E. 27. RC T. 278-79, R.E. 28.
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factors, whether or not they are receiving treatment, that competence can vary.
Competence is time limited and issue specific.34

Dr. Macvaugh testified similarly:

My understanding is that in the absence of a major mental disease or defect the
law assumes competence provided that those other variables that we just
discussed – juveniles and folks from other cultures and other languages are not
part of the equation.35

Neither Dusky, nor its progeny in Mississippi jurisprudence, so holds. 362 U.S. 402 (1960). See

Dusky, 362 U.S. at 402; Hollie, 174 So. 3d at 830.

By relying on the opinions of experts who imposed on Mr. Pitchford a greater burden for

proving incompetence than was contemplated by the United States Supreme Court in Dusky, the

trial court infringed on Mr. Pitchford’s constitutional right not to be tried or convicted while

incompetent. Mr. Pitchford was not afforded due process because the incorrect standard of

competency served as the foundation of Dr. Macvaugh’s and Dr. McMichael’s opinions, which

the trial court admittedly relied on. According to Dusky, the court’s error of relying on materially

inaccurate information requires reversal of the court’s retrospective competency determination:

The motion for leave to proceed in forma pauperis and the petition for a writ of
certiorari are granted. . . . We . . . agree with the suggestion of the Solicitor
General that it is not enough for the district judge to find that ‘the defendant (is)
oriented to time and place and (has) some recollection of events,’ but that the ‘test
must be whether he has sufficient present ability to consult with his lawyer with a
reasonable degree of rational understanding—and whether he has a rational as
well as factual understanding of the proceedings against him.’

In view of the doubts and ambiguities regarding the legal significance of the
psychiatric testimony in this case and the resulting difficulties of retrospectively
determining the petitioner’s competency as of more than a year ago, we reverse
the judgment of the Court of Appeals affirming the judgment of conviction, and
remand the case to the District Court for a new hearing to ascertain petitioner’s

34 RCT. 256, R.E. 29.

35 RCT. 279, R.E. 30; see also RCT 264, R.E. 31 (“[I]f it is totally unrelated to mental
disease or defect it is not relevant to competence in my opinion.”).
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present competency to stand trial, and for a new trial if petitioner is found
competent. It is so ordered.

Dusky, 362 U.S. at 402–03.
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CONCLUSION

The trial court’s retrospective competency finding should be reversed because the trial

court relied on the testimony of a State expert who employed an incorrect standard of

competence. The trial court’s nunc pro tunc ruling on Mr. Pitchford’s competency should also be

reversed because the retrospective competency hearing did not satisfy the purposes of Rule 9.06.

As a result, Mr. Pitchford has not been afforded the due process that he is entitled under the

United States Constitution.

In the Coleman decision, this Court noted that the underlying facts in Mr. Coleman’s case

and Mr. Pitchford’s case were dissimilar enough to justify a different outcome. Mr. Coleman got

a new trial; Mr. Pitchford got a retrospective competency hearing. But when this Court issued its

opinion in Coleman, the Court did not have before it a record that addressed the Court’s main

basis of distinguishing the two cases—that in Coleman, the trial court only had access to a

summary report from the Mississippi State Hospital prior to trial, while in Pitchford, the trial

court had pretrial access to a full Mississippi State Hospital report. That record is now, however,

before the Court.

The record reveals that Mr. Pitchford’s full Mississippi State Hospital report sheds no

more light on the issue of competence than a summary report such as the one in Coleman.

Therefore, the trial court’s access to Mr. Pitchford’s full State Hospital report, just as the trial

court’s access to Mr. Coleman’s summary report, did not amount to a pretrial competency

hearing as required by Rule 9.06. Nor did the trial court’s pretrial access to the full report render

a retrospective competency hearing adequate to make up for the fact that Mr. Pitchford did not

have an opportunity—prior to trial—to subpoena and call witnesses, to examine the Mississippi

State Hospital employees who drafted the report on the results of his mental examination, and to
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present other evidence regarding his incompetence in an evidentiary hearing as mandated by

Rule 9.06.

The exact pitfalls that this Court identified in Coleman as reasons retrospective

competency hearings do not satisfy the purposes of Rule 9.06 were ever present in Mr.

Pitchford’s retrospective hearing. During the retrospective hearing, the trial court plainly relied

on evidence that would not have been available at a pretrial competency hearing. Similarly, the

State’s expert relied on another expert’s report that was not generated until years after Mr.

Pitchford’s trial.

The retrospective competency hearing also undermined Mr. Pitchford’s ability to prove

his incompetence at the time of trial because it was held more than nine years after the trial. Due

to the passage of time, Mr. Pitchford’s expert had forgotten information that was central to his

competency determination. Further, the untimeliness of the competency hearing allowed the

State to suggest that one of Mr. Pitchford’s witnesses lacked credibility because he was testifying

about events that occurred ten years prior. Also, the trial court’s admitted deference to the

Mississippi State Hospital on the issue of a defendant’s competence to stand trial rendered the

retrospective competency hearing an exercise in futility for Mr. Pitchford. Based on all of the

above, the retrospective competence hearing fell far short of fulfilling the purposes of Rule 9.06.

WHEREFORE, PREMISES CONSIDERED, Mr. Pitchford prays that this Court enter

an order reversing his conviction, vacating his sentence, and remanding this matter to the trial

court for a mental evaluation and competency hearing under Rule 9.06, and if the trial court finds

Mr. Pitchford to be competent, a new trial. If the Appellant has prayed for improper or

incomplete relief, he also prays for that other relief to which he is entitled.
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