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STATEMENT REGARDING ORAL ARGUMENT 

 

Jane Oliver requests the opportunity to present oral argument of this case before the 

Court. A determination as to whether Appellee should be entitled to recover her substantial 

attorney’s fees for responding to Appellants Complaint for injunction which was based on false 

allegations is of significant importance. Oral argument may assist the Court with having an 

opportunity to ask questions, which could aid in the Court’s decisional process of this appeal. 
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STATEMENT OF ISSUES 

 

A. Appealed By Appellants/Cross-Appellees, John William Mayton, J. A. McNeil, And 

Michael Maranto, Jr. 

 

1. Whether the trial court erred in denying the Appellants' request for a permanent 

injunction. 

 

2.  Whether the trial court erred in denying the Appellants damages. 

 

B. Appealed By Appellee/Cross-Appellant, Jane Oliver 

 

1. Whether the chancery court incorrectly found that the Appellee was not entitled to 

attorney’s fees when the Appellant wrongly sought an injunction. 

 

STATEMENT OF THE CASE 

 

A. Nature of the Case 

 

Appellee is appealing the chancery court’s Final Judgment disallowing her claim for 

attorney’s fees for Appellants wrongfully seeking an injunction against her. Appellants wrongly 

filed their Complaint for Injunctive Relief and Damages based on the false premise that 

Appellee’s conduct was in violation of the Orchard Plantation Subdivision recorded drainage 

plan, when in fact it was Appellants’ own conduct that was in violation of the drainage plan. The 

trial court expressly ruled the injunction was “wrongfully sought”, but found that attorney’s fees 

were not allowed at a final hearing on the merits.  

Appellants are appealing the chancery court’s Final Judgment rejecting their claims for 

an injunction and damages resulting from Oliver’s blocking of pipes carrying drainage water 

from Appellants’ property onto Oliver’s property. 

 

B. Course of Proceedings and Disposition in Trial Court  

 

This appeal arises from a lawsuit filed by the Appellants against Appellee in the Chancery 

Court of Washington County, Mississippi, on June 10, 2014. On July 25, 2014, the Chancery 
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Court granted Appellants a temporary injunction; however, on November 19, 2014, the Chancery 

Court held the injunction was “wrongfully sought” but denied Appellee’s request for attorney’s 

fees.  

Appellants appealed and Appellee cross-appealed. 

STATEMENT OF THE FACTS 

 

The Orchard Plantation Subdivision (hereinafter “Subdivision”) was accepted and 

approved by the Washington County Mississippi Board of Supervisors in 1978. (See Exhibit P-4)  

Contemporaneous with the approval of the plat of the Orchard Plantation Subdivision, the 

Drainage Plan of the Orchard Plantation Subdivision (hereinafter “Drainage Plan”) was approved 

by the Washington County Board of Supervisors and filed in the land records of Washington 

County Mississippi to notify the owners of property therein and their successors of their rights 

and duties with regard to water drainage. (See Exhibit P-7) 

On September 7, 1978, the Declaration of Protective Covenants and Restrictions of the 

Orchard Plantation Subdivision were filed notify the owners of property therein of their rights 

and duties with regard to neighborhood. (See Exhibit P-3) 

Appellant J. A. McNeil, (hereinafter “McNeil”) purchased Lot 6 of the Orchard 

Plantation Subdivision (hereinafter the “McNeil Lot”) in 1981 and McNeil purchased Lots 7 and 

2 of the subdivision two or three years later. McNeil built a house on the McNeil Lot in 1986 and 

has resided in that house since that time.  (See Court Reporter’s Transcript, hereinafter 

“Transcript” at Page 42 Lines 4-8) 

Appellee Jane Oliver (hereinafter “Oliver”) and her husband purchased a home located 

on Lot 5 (hereinafter the “Oliver Lot”) of the Subdivision in 1987 and have resided in that house 

since that time.  (Transcript at Page 5) 
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Appellant Michael Maranto, Jr., (hereinafter “Maranto”) purchased a home located on 

Lot 4 of the Subdivision (hereinafter the “Maranto Lot”) in approximately 2010 and has resided 

in that house since that time.  (Transcript at Pages 49-50) 

Appellant John William Mayton, (hereinafter “Mayton”) purchased a home located on 

Lot 3 of the Subdivision (hereinafter the “Mayton Lot”) in approximately April 2013 and has 

resided in that house since approximately October of 2013.  (Transcript at Page 63 Lines 12-15) 

Appellant Mayton purchased his home out of foreclosure, and prior to that it sat vacant 

for a year or two. (Transcript at Page 71 Lines 18-26) 

The Drainage Plan shows that excess water on the Oliver Lot should drain to the South. 

(See Exhibit P-7) 

The Drainage Plan shows that excess water on the Mayton Lot should drain to the West 

and none of the excess water should come across the Road to the Oliver Lot. (See Exhibit P-7) 

(Transcript at Pages 90 and 91 Lines 25-13)(Transcript at Page 139 Lines 9-11) (See Exhibit P-

7) 

The Drainage Plan shows that the majority of the excess water on the McNeil Lot should 

drain across the road through a cross drain which is not currently in existence to the Mayton Lot 

and out to the West. (See Exhibit P-7)(Transcript at Pages 139 and 140 Lines 23-11) 

The Drainage Plan shows that excess water on the Maranto Lot should drain partly to the 

South and partly to the West, but that none of the excess water should come across the Road to 

the Oliver Lot. (See Exhibit P-7)(Transcript at Page 63 Lines 12-15) 

In 1981 a metal pipe was located in the Subdivision with an end in the Southeast corner 

of the Mayton Lot and which traveled underneath Orchard Place (hereinafter the “Road”) in a 
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straight line and had its other end in the Northwest corner of the Oliver Lot (hereinafter “metal 

pipe”). (Transcript at Pages 33 and 34 Lines 25-5) 

The metal pipe which traveled underneath the Road from the Mayton Lot to the Oliver 

Lot became “clogged up”, and thereafter in December of 2007 the metal pipe was dug up and a 

PVC pipe (hereinafter the “PVC pipe”) was placed where the metal pipe had been. (Transcript at 

Page 45 Lines 9-10 and 14-15 and Page 46 Line 18) 

The metal pipe which traveled underneath the Road from the Mayton Lot to the Oliver 

Lot was “clogged up” because it was crushed and had retarded the flow of water. (Transcript at 

Page 45 Lines 14-15 and Page 46 Lines 21-22) 

It is unknown for how long the metal pipe which traveled underneath the Road from the 

Mayton Lot to the Oliver Lot had been clogged due to being crushed. (Transcript at Pages 46 and 

47 Lines 27-1) 

The PVC pipe was installed in December 2007, less than six (6) years and eight (8) 

months prior to the filing of Defendant’s Counter Complaint on July 10, 2014, to remove said 

PVC pipe. (See Oliver’s Answer and Counterclaim filed herein) 

The metal pipe and later the PVC pipe, both of which traveled underneath the Road from 

the Mayton Lot to the Oliver Lot, are in complete violation of the Drainage Plan and have sent 

excess water from the Mayton Lot and Maranto Lot East through the PVC pipe onto the Oliver 

lot instead of West off of the Mayton lot. (Transcript at Page 92 and 93 Lines 20-29)(Transcript 

at Page 90 and 91 Lines 25-13)(Transcript at Pages 142 and 143 Lines 29-2)(Exhibit P-7) 

For a year or two prior to Mayton buying it, the house on the Mayton Lot was in 

foreclosure, and during that time the house was in limbo and no one cleaned out the PVC pipe. 

(Transcript at Page 71 Lines 18-21 and Pages 43 and 44 Lines 26-44) 
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There were issues with drainage on Mr. Mayton’s lot prior to Mr. Mayton cleaning out 

the pipes in the Spring of 2014. (Transcript at Pages 43 and 44 Lines 19-1) 

Prior to the foreclosure, Tom Cameron owned the Mayton House on Lot 3. (Transcript at 

Page 44 Lines 8-9) 

When Tom Cameron owned the house on Lot 3, there were times when there would be 

standing water due to the fact that the pipes were not cleaned out. (Transcript at Page 44 Lines 

10-13) 

Prior to Tom Cameron owning the house on Lot 3, Leroy Davenport owned the house. 

(Transcript at Page 44 Lines 18-19) 

When Leroy Davenport owned the house on Lot 3, there were times when there would be 

standing water due to the fact that the pipes were not cleaned out. (Transcript at Page 44 Lines 

20-24) 

In the Spring of 2014, Mayton cleaned out the PVC pipe. (Transcript at Pages 43 and 44 

Lines 19-1) 

The Subdivision experienced heavy rains after pipe was cleared. (Transcript at Page 44 

Lines 2-5) 

Oliver first became aware of the PVC pipe underneath the Road from the Mayton Lot to 

the Oliver Lot after the heavy spring rains caused her yard to flood in 2014. (Transcript at Page 

118 Lines 7-15) 

To protect her property, Oliver blocked the entrances to the PVC pipe and her culvert 

with plywood and bags of concrete. (Transcript at Page 118 Lines 7-15) 
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The plywood and bags of concrete which blocked the PVC pipe and Oliver’s culvert fall 

within a utility easement but are not within any drainage easement. (Transcript at Pages 87 and 

88 Lines 10-19 and 29-2) 

On July 25, 2014, this Court entered a preliminary injunction ordering Oliver to remove 

the obstructions blocking the PVC pipe and her culvert. 

Oliver removed the obstructions blocking the PVC pipe and her culvert shortly after the 

Court entered its preliminary injunction. 

McNeil testified that once the pipes were cleaned out in the Spring of 2014, there was no 

standing water and that he “was really surprised that the rain that was left over drained off of the 

properties within an hour or two and, I said, we had like a two inch rain.”  (Transcript at Page 38 

Lines 6-22) 

The water from the McNeil lot currently flows onto the Oliver lot at the southeast corner 

of the McNeil lot through the Oliver culvert in contravention of the Drainage Plan. (Transcript at 

Page 143 Lines 3-5)(See Exhibit P-7) 

STANDARD OF REVIEW 

 

The Supreme Court “will not disturb the factual findings of a chancellor when supported 

by substantial evidence unless ... the chancellor abused his discretion, was manifestly wrong, 

clearly erroneous or applied an erroneous legal standard." A-1 Pallet Co. v. City of Jackson, 40 

So.3d 563, 567 (Miss.2010). 

SUMMARY OF THE ARGUMENT 

 

 Appellants’ argument is that the lower court incorrectly decided that the recorded 

drainage plan of the Orchard Plantation Subdivision controlled the flow of drainage water in the 
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subdivision. Appellants argue that they are entitled to damages as a result of Appellee’s blocking 

pipes to prevent water from Appellants’ property from entering her property. 

Appellee is appealing the chancery court’s Final Judgment disallowing her claim for 

attorney’s fees for Appellants wrongfully seeking an injunction against her. Appellants wrongly 

filed their Complaint for Injunctive Relief and Damages based on the false premise that Oliver’s 

conduct was in violation of the Orchard Plantation Subdivision recorded drainage plan, when in 

fact it was Appellants’ own conduct that was in violation of the drainage plan. The trial court 

expressly ruled the injunction was “wrongfully sought”, but found that attorney’s fees were not 

allowed at a final hearing on the merits.  

ARGUMENT 

 

APPELLEE’S BRIEF 

 

 

 Initially, in paragraph 14 of the Appellants’ Complaint for Injunctive Relief and for 

Damages and in paragraph 3 of the Appellants’ engineer’s report (Exhibit P-18), Appellants 

sought to assert Appellee violated the recorded drainage plan of the Orchard Plantation 

Subdivision in blocking the PVC pipe.  However, at trial, both parties’ experts agreed that the 

PVC pipe was not in compliance with the Drainage Plan. Appellants have now reversed their 

arguments and claim the Drainage Plan does not control this action. Instead, Appellants argue 

that they have the right to contravene the drainage plan 1) through an express utility easement; 2) 

through a drainage easement (for which there is no recorded grant and is to benefit Appellee’s 

property); 3) by the creation of a prescriptive easement; 4) that Appellee’s actions violated a 

restrictive covenant of the neighborhood which forbids obstructing a utility or drainage 

easement; and 5) that the Appellants would suffer irreparable harm. Prior to addressing these 
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points, it must be stated that the recorded drainage plan of the Orchard Plantation Subdivision 

takes precedent over all of Appellants’ arguments.    

In a conflict over drainage, a filed drainage plan will determine where excess water 

should flow. “In all cases where a map or plat of the subdivision is submitted to the governing 

authorities of a municipality, and is by them approved…[the public ways] shall not be used 

otherwise unless and until said map or plat is vacated in the manner provided by law.”  Miss. 

Code. Ann. § 17-1-23 (West).  Section 19-27-31of the Mississippi Code Annotated requires 

mandatory notice and an opportunity to be heard for those persons directly interested in or 

adversely affected by a landowner's proposed alteration or vacation of a map or plat. COR 

Developments, LLC v. Coll. Hill Heights Homeowners, LLC, 973 So. 2d 273, 283-84 (Miss. Ct. 

App. 2008).  It is only when the directly interested or adversely affected persons agree in writing 

that the landowner may secure the vacation or alteration from the Board of Supervisors under 

section 17-1-23(4). Id.  This Court has consistently viewed the statutory plat alteration procedure 

as mandatory for a landowner to secure alteration or vacation of a plat or map. Id.  See also 

Barrett v. Ballard, 483 So.2d 304, 306 (Miss.1985); Reinecke v. Reinecke, 105 Miss. 798, 806, 

63 So. 215, 216 (1913).  

In the present case, excess water was channeled from the Appellants’ lots onto the 

Appellee’s lot in direct contravention of the Drainage Plan.  A metal, then later a PVC pipe, were 

put in under the Road, without Appellee’s permission or knowledge, for the purpose of bringing 

water from the Mayton and Maranto lots across the Road to the Appellee’s lot.  Experts from 

both sides agreed that the recorded Drainage Plan showed that the water from the Mayton lot was 

supposed to flow away from the Oliver lot and not under the Road towards the Oliver lot.  

Because the installation of the pipe was an alteration of the drainage map that was on file, the 
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statutorily defined steps above must have been followed before the pipe was installed.  However, 

there is no evidence these steps were followed, and therefore the trial court correctly found the 

pipe constituted an illegal alteration to the subdivision plat and recorded Drainage Plan.  When 

Appellee blocked off the pipes with bags of cement, she was protecting her property by 

substantially returning the drainage flow back to its original state in accordance with the drainage 

plan on file. 

Appellee respectfully submits that the Drainage Plan controls this action, and that the 

Court need to go no further to decide this matter. However, out of an abundance of caution, 

Appellee will address Appellants’ arguments in turn. 

I. EXPRESS EASEMENTS  

 Appellants argue that two 25 foot utility easements or the subdivision plat were intended 

to be drainage easements. However, that ignores two facts: 1) the plat of the Orchard Plantation 

Subdivision was accepted and approved by the Washington County Mississippi Board of 

Supervisors in 1978 (See Exhibit P-4); and 2) contemporaneous with the approval of the plat of 

the Orchard Plantation Subdivision, the Drainage Plan of the Orchard Plantation Subdivision 

(hereinafter “Drainage Plan”) was approved by the Washington County Board of Supervisors 

and filed in the land records of Washington County Mississippi to notify the owners of property 

therein and their successors of their rights and duties with regard to water drainage. (See Exhibit 

P-7). For the lots in question, the vast majority of the drainage water as shown by the drainage 

plan travels across and off of Appellant Mayton’s lot and across and off of Appellee Oliver’s lot  

on land which is not covered by the 25 foot utility easements. (See Exhibits P-4 and P-7) 

Furthermore, the easements were specifically named “utility easements” by the engineer who 

drafted them, whereas a survey by that same engineer described a different easement as a 
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“drainage easement”, which shows, as logic would dictate, that the engineer intended the utility 

easement to be for utilities (and not for drainage) and the drainage easement to be for drainage. 

(Transcript Pages 88-89 Lines 26-9) All of this supports the trial court’s finding that the “25 foot 

utility easement did not give [Appellants] an express grant easement for water drainage”. 

(November 20, 2015 Final Judgment at P.6) 

 Appellants further argue that the utility easements have been established by years of use 

for drainage and that Appellee has acquiesced to said usage. The evidence however is that the 

function of the PVC pipe and its predecessor, the metal pipe, was sporadic at best.1 Appellant 

McNeil testified that at least three of the owners prior to Appellant Mayton did not clean the pipe 

out regularly, resulting in water not flowing through it.  In addition, Appellee testified that she 

was unaware of the pipe underneath the road from the Mayton Lot to the Oliver Lot until after 

heavy spring rains caused her yard to flood in 2014. (Transcript at Page 118 Lines 7-15)  

Therefore, she could not have acquiesced.   

Appellants also claim they are entitled to use two five foot “extended drainage” 

easements which they claim were expressly created by an undated survey which was recorded 

with the November 17, 1980, deed from Crowley to Kimble (Exhibit P-17). “In case of an 

express grant, the fact of the creation of the easement, as well as its nature and extent, is 

determined by the language of the deed, taken in connection with the circumstances existing at 

the time of making it.” Lanier v. Booth, 50 Miss. 410, 414 (1874). The deed in question does not 

mention the two five foot drainage easements. Appellants produced at trial no deed showing the 

granting of the drainage easement included on the survey.  Even if it were to be found a valid 

easement, as the easement is included on the deed for Lot 4, Appellant Maranto’s lot, it would be 

                                                 
1 The interrupted and non-continuous use of these pipes will be discussed more fully below relating to the 
continuous element of a prescriptive easement. 
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the servient estate, to the dominant Lot 5, Appellee’s lot. Therefore the easement would be for 

the benefit of Appellee, not the Appellants. 

II. PRESCRIPTIVE EASEMENT 

In order for the previous existence of the metal and the PVC drainage pipes to supersede 

the drainage plan, an easement, specifically a prescriptive easement, must be granted. When a 

prescriptive easement is granted, it is essentially equivalent to a deed conveying such a right.  

Rutland v. Stewart, 630 So.2d 996, 999 (Miss.1994).  One claiming an easement by prescription 

must show that the use of the property was (1) open, notorious, and visible, (2) hostile, (3) under 

claim of ownership, (4) exclusive, (5) peaceful, and (6) continuous and uninterrupted for a period 

of ten years. Biddix v. McConnell, 911 So.2d 468, 475 (Miss.2005) (citing Sharp v. White, 749 

So.2d 41, 42 (Miss.1999)). The claimant must prove each element by clear and convincing 

evidence. Id (citing West v. Brewer, 579 So.2d 1261, 1262 (Miss.1991) emphasis supplied). 

Therefore the drainage pipe under the road must be meet all six of these elements, and the 

Appellants must prove these elements by clear and convincing evidence.  The Appellants failed 

to prove the first, third, and last elements of a prescriptive easement. 

The first element of open, notorious, and visible, means that Appellee must have been 

aware of the existence and use of the metal and the PVC drainage pipes.  The judge of the trial 

court personally viewed the properties in question, and found that “[o]bviously the pipe is not 

visible nor is the direction in which the pipe drains water visible.” (November 20, 2015 Final 

Judgment at P.9)  Oliver testified she was unaware of the metal and the PVC drainage pipes 

existence, and no testimony was elicited from either side that would tend to prove Oliver had 

knowledge of the existence and use of the metal and the PVC drainage pipes.  Therefore, the first 

element is not met and there can be no granting of a prescriptive easement. 
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Appellants argue that the underground pipe in this instance is equivalent to the ditch in 

O.D. Laucky v. Gilbert, 173 So.2d 626 (1965) or the creek in Ferris v. Wellborn, 8 So. 165 

(Miss.1886). Stating the obvious, the whole of those water courses are viewable to an observer 

on the property, whereas an underground pipe is not. Again, the trial court found that 

“[o]bviously the pipe is not visible not is the direction in which the pipe drains water visible.” 

(November 20, 2015 Final Judgment at P.9) 

The third element is under claim of ownership. Appellant Mayton’s home was in 

foreclosure, vacant, and “in limbo” for one or two years with the air conditioner turned off and 

no one cleaning out the pipes. (Transcript at Page 71 Lines 18-21 and Pages 43 and 44 Lines 26-

44).  While it is certain that someone owned the house during the foreclosure, it cannot be argued 

that they were claiming ownership of drainage rights through the PVC pipe as a predecessor to 

Appellant Mayton. For this reason as well, Appellants cannot claim a prescriptive easement. 

In addition, the Appellants cannot meet the final element, the element of continuous and 

uninterrupted use for a period of ten years.  The Appellants had the burden of proving by clear 

and convincing evidence that the pipe had been in continuous and uninterrupted use for a period 

of ten years.  Citing Biddix v. McConnell, 911 So.2d 468 (Miss.2005), Appellants argue that the 

Appellee must have made an actual interruption of the use by the Appellants of the drainage 

pipe. The Appellee did of course make an actual interruption of the Appellants use of the PVC 

pipe by blocking said pipe in the Spring of 2014. The Appellants use of the PVC pipe for the 10 

year period prior to the Appellee’s actual interruption must have been continuous and 

uninterrupted.  First, Appellant McNeil, the Appellants only witness regarding continuous use, 

stated he only became aware that the metal pipe was clogged up due to being crushed in one or 

two places when he was notified of that fact by Appellant Mayton’s predecessor in title, Tom 
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Cameron. McNeil testified he did not know how long the pipe had been crushed and inoperable 

before Cameron notified him. The PVC pipe was installed where the crushed metal pipe had 

been in December 2007, less than six (6) years and eight (8) months prior to the Appellee’s 

Counter Complaint to remove said PVC pipe, which was filed on July 10, 2014. The PVC pipe 

has not been in continuous use for ten years, and the metal pipe was crushed and inoperable for 

some unknown amount of time before the PVC pipe was installed.  For all of these reasons, the 

Appellants cannot prove that the pipe had been in continuous use for a period of ten years. 

The evidence also shows that even without considering the fact the previous metal pipe 

was crushed, both pipes were never in continuous use.  McNeil stated that there was standing 

water on the Mayton property 1) prior to Mayton cleaning out the pipes in the spring of 2014, 2) 

when the Mayton Lot was in foreclosure, 3) when Tom Cameron owned the property, 4) and 

when Leroy Davenport owned the property.  Standing water proves the water was not flowing 

through the pipes.  Compare that to McNeil’s testimony that after Mayton cleaned out the PVC 

pipe in the spring of 2014, there was no standing water and that he “was really surprised that the 

rain that was left over drained off of the properties within an hour or two and, I said, we had like 

a two inch rain.”  McNeil further admits that 1) when the house on the Mayton Lot was in 

foreclosure, no one cleaned out the pipes and 2) when both Tom Cameron and Leroy Davenport 

owned the house on the Mayton lot they were not good about cleaning out the pipes. In addition, 

the trial court stated noted with approval the testimony regarding the “clogged and crushed 

pipe”. (November 20, 2015 Final Judgment at P.9, footnote) The recurrent issues with standing 

water on the property through multiple owners show the pipe was not in continuous use and was 

often blocked. 
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Because the metal pipe was crushed and inoperable for an indeterminate period of time 

and also because the pipes were often not flowing leading to standing water over the course of 

multiple owners, the Plaintiffs have failed to prove by clear and convincing evidence that the 

pipe has been in continuous and uninterrupted use for a period of ten years. 

Since the Plaintiffs cannot establish that an express easement or that prescriptive 

easement should be granted, the Drainage Plan of the Orchard Plantation Subdivision controls 

the drainage in Orchard Plantation Subdivision.   

III. RESTRICTIVE COVENANTS 

 Appellants urge that the Orchard plantation restrictive covenants allow them to enjoin 

Appellee’s blocking of the pipes. As discussed supra, Appellants did not have rights to a 

drainage easement onto the Appellee’s property through either the 25 foot utility easements or 

the purported 5 foot drainage easements. Appellee blocked the drainage from coming onto her 

property from Appellants land in violation of the drainage plan. Appellants next state that the 

provisions of M.C.A. 19-27-31 are optional, and that they could go with the “status quo” citing 

City of Gulfport v. McHugh, 38 So.3d 674 (Miss. Court App. 2010). A careful reading of that 

case would show it is not optional, and “the Supreme Court has consistently viewed the statutory 

plat-alteration procedure as mandatory for a landowner to secure alteration of a plat or map.” Id. 

at 676. 

 Furthermore, Appellants attempt to distinguish COR Developments, LLC v. Coll. Hill 

Heights Homeowners, LLC, 973 So. 2d 273 (Miss. Ct. App. 2008) by stating that Appellants in 

this matter were only trying to exert their rights as easement holders and “not trying to vacate the 

drainage plan”, as opposed to the developer in COR Developments who was trying to build on 

top of interior lot lines and easements. However, if Appellants had been successful, they would 
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have effectively reversed the recorded drainage plan by putting substantially all of Appellants 

drainage water onto Appellee. 

 Appellants also argue that the blocking of the pipes by Appellee constitutes unreasonable 

interference with their drainage through the easements discussed above.  Appellee will again 

state that Appellants have no rights to any express or prescriptive easements, so there can be no 

interference with those nonexistent rights. 

IV. IRREPARABLE HARM 

Appellants argue that the trial court was incorrect in finding that they would suffer no 

irreparable harm. Appellants cite State Secretary v. Gunn, 75 So.3d 1015 (2011) for the 

proposition that not enjoining the blocking of the pipes is equivalent to not determining who had 

the rights to the drainage. The Appellants clearly misapprehend the Final Judgment. The trial 

court found that the drainage plan controls where each of the lots should drain. In addition they 

argue that not allowing the Appellants to channel their drainage water onto the Appellee’s land 

will cause them irreparable harm. This is contrary to the facts of this case. The record is replete 

with instances where the pipe was cleaned out only sporadically or not at all for periods of years. 

The Appellants did not suffer irreparable harm during those times. Furthermore the trial court 

found: 

The Plaintiffs have failed to show irreparable harm.  There is insufficient proof 

that the Oliver Culvert is the sole means of water drainage for the Plaintiffs, and 

here is insufficient proof as to what it would cost to comply with the Drainage 

Plan or the value of the property involved.  In addition, the harm to the Plaintiffs 

does not outweigh the harm the injunction might do to the Defendant.  In fact, the 

injunction would allow the water to flow onto the Defendant’s property causing 

her to experience the same kind of drainage problems complained of by the 

Plaintiffs.  

  

 (November 20, 2015 Final Judgment at P.12) Appellants argue they suffered damage to their 

grass and a minor repair to an air conditioning unit. Appellee would submit those damages do 



16 

 

not rise to the level of irreparable harm. Again, the trial court specifically found that, “In 

addition, the harm to the Plaintiffs does not outweigh the harm the injunction might do to the 

Defendant.”  In fact, the injunction would allow the water to flow onto the Defendant’s property 

causing her to experience the same kind of drainage problems complained of by the Plaintiffs.” 

(November 20, 2015 Final Judgment at P.12). For the foregoing reasons, Appellants cannot say 

that they would suffer irreparable harm or that the harm suffered by Appellee would be any less 

in character than their potential harm. 

V. DAMAGES 

 Appellants also argue that they are entitled to damages related to standing water on their 

property. Appellee will again state that Appellants have no rights to drainage onto Appellee’s 

property by any express or prescriptive easements, therefore Appellants claims for damages must 

fail. 

 

CROSS-APPELLANT’S BRIEF 

 

 Appellants originally filed their Complaint for Injunctive Relief and Damages on June 

10, 2014. In that action Appellants demanded an injunction based upon their false assertion that 

Appellee’s actions were obstructing the “current drainage pattern [that] is consistent with the 

original Drainage Plan” (Plaintiff’s Exhibit 7), and Appellants provided a report from their 

expert engineer which stated “In review of the original drainage Plan of the Orchard Place 

Subdivision and the current drainage patterns in the area we surveyed, it is my opinion that 

the current drainage pattern is consistent with what was shown on the original Drainage 

Plan.” (Plaintiff’s Exhibit 18). At trial, it was revealed that Appellants’ assertions in their 

complaint and expert report that they were in compliance with the drainage plan were simply 

false. During the first hearing on this matter, Appellants’ own expert engineer testified that 
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Appellant Mayton’s drainage which was at issue, was not in compliance with the drainage plan 

(Transcript P. 90 Lines 22 – 24), and that the water from Appellant Mayton’s property actually 

drains opposite from the way the Drainage Plan dictates. (Transcript P. 92 Lines 27 – 29). The 

entire basis for Appellants’ Complaint for Injunctive Relief was based on the false assertion that 

Appellee was obstructing the flow of water as directed by the Drainage Plan. The trial court 

stated the Appellant’s “request for an injunction was found by the court to be wrongfully 

sought”. (November 20, 2015 Final Judgment at P.14) Opposing Appellants’ claims resulted in 

substantial attorney’s fees for the Appellee which she should be allowed to recover. 

At the August 27, 2015 proceeding, the trial court judge ruled that attorney’s fees were 

not allowed. (Transcript P. 229-230 Lines 26-14). Also, the trial court’s Final Judgment denying 

the permanent injunction, filed on November 20, 2015, denied Appellee’s request for attorney’s 

fees stating attorney’s fees are not allowed when the “dissolution of [the] injunction. . . was upon 

[a] final hearing on the merits.” citing Rice Researchers, Inc. v. Hiter, 512 So.2d 1259 

(Miss.1987). Appellee respectfully disagrees with the trial court and requests this matter be 

remanded for a hearing to award Appellee attorney’s fees for the substantial burden of dissolving 

the injunction that was based on a false premise which the trial court found was “wrongfully 

sought”. 

 This Court has allowed attorney’s fees upon the dissolution of an injunction when “the 

whole relief sought was controlled by the injunction and any incidental relief flowed from and 

was dependent on retaining the injunction.” Coleman v. Lucas, 41 So.2d 54, 55 (Miss.1949). 

This Court has also allowed attorney’s fees upon the dissolution of an injunction when the 

injunction was not dissolved until a final hearing of the cause on its merits when the “end and 

aim” of the litigation was the injunction. Jones v. Day, 89 So. 906, 907 (Miss.1921).         
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In this action, Appellants primarily sought to enjoin the Appellee from blocking the 

drainage pipes funneling their water onto her property and secondarily damages stemming from 

the blocked drainage. The damages complained of were controlled by the injunction, insofar that 

if Appellants were unsuccessful in maintaining the injunction, their damages were 

unrecoverable. Attorney’s fees should be allowable to Appellee because the whole relief 

Appellants sought was controlled by the injunction and their damages were dependent on 

retaining the injunction. Coleman v. Lucas, 41 So.2d 54, 55 (Miss.1949). 

The issue of an award of Appellee’s attorney’s fees should have been heard by the trial 

court. The trial court entered its Order granting a preliminary injunction on July 25, 2014, after 

hearing substantial testimony regarding the facts relating to the injunction on July 15, 2014, and 

July 17, 2014, without hearing any argument or any citation of authority from counsel. However, 

the August 27, 2015 proceeding, which was the final hearing in this matter, only concerned a 

Motion for Contempt against the Appellee, Appellants’ claimed damages, and Appellee’s 

damages on her counterclaim (Transcript P. 189-190 Lines 18-26), and no new evidence 

regarding the injunction was adduced. After the August 27, 2015 proceeding, the parties were 

allowed to submit briefs.  Afterward, the trial court in the Final Judgment filed on November 20, 

2015, reversed its ruling on the injunction, specifically found the injunction was “wrongfully 

sought”, and cited with approval authorities in Appellee’s brief. Importantly, the Final Judgment 

denying the permanent injunction, only concerned facts raised in the July 2014 hearings. With all 

due respect to the trial court, the preliminary injunction should have been denied in July 2014. 

Finally, in the July 25, 2014 Order granting the preliminary injunction, the trial court 

ordered that “that all issues regarding damages and attorney fees are hereby pretermitted until a 

final hearing for permanent injunction.” By the trial court’s Order, the issue of attorney’s fees 
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from the preliminary injunction was reserved until the August 27, 2015 proceeding. As discussed 

above, there was no new evidence adduced regarding the injunction, therefore Appellee’s 

attorney’s fees should have been allowed. 

 Appellee respectfully requests this Court remand this matter for a hearing on Appellants 

attorney’s fees. Appellants wrongly filed their Complaint for Injunctive Relief and Damages 

based on the false premise that the Appellee’s blocking of the pipes was in violation of the 

drainage plan. The trial court expressly ruled the injunction was “wrongfully sought”. 

Appellant’s expert conceded that Appellants’ request for relief would cause water to flow 

opposite to the recorded drainage plan. The damages Appellants sought were inextricably tied to 

the injunction, and denial of the injunction precluded recovery of those damages. Finally, 

Appellee did not receive a full hearing on the preliminary injunction, the trial court did not hear 

authority prior to the Order for the preliminary injunction being issued, the final hearing did not 

concern the substance of the injunction, and the trial court specifically reserved the issue of 

attorney’s fees until the final hearing. For the foregoing reasons, Appellee should be entitled to 

recover her substantial attorney’s fees for responding to Appellants’ “wrongful” Complaint for 

Injunctive Relief and for Damages which was based on false allegations.  

CONCLUSION 

 

 Appellants wrongly filed their Complaint for Injunctive Relief and Damages based on the 

false premise that Appellee’s conduct was in violation of the Orchard Plantation Subdivision 

recorded drainage plan, when in fact it was Appellants’ own conduct that was in violation of the 

drainage plan. The trial court expressly ruled the injunction was “wrongfully sought”, but found 

that attorney’s fees were not allowed at a final hearing on the merits. 
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 Appellants argue they are entitled to an express or prescriptive drainage easement, the 

blocking of which allows them injunctive relief and damages. The drainage claimed by 

Appellants is in direct contravention of the filed drainage plan. Section 19-27-31of the 

Mississippi Code Annotated requires mandatory notice and an opportunity to be heard for those 

persons directly interested in or adversely affected by a landowner's proposed alteration or 

vacation of a map or plat, and Appellants did not comply with the statute. In addition they are 

unable to show that they have either an express or prescriptive easement for drainage. The pipes 

at issue have been only in sporadic use, and the older metal pipe was crushed for an 

indeterminate period of time before being replaced with a PVC pipe less than seven years prior 

to this action. 

 The Cross-Appeal concerns the trial court’s denial of attorney’s fees even though it ruled 

the Appellants had “wrongly sought” the injunction. Appellee respectfully requests this Court 

remand this matter to the trial court for a hearing on Appellants attorney’s fees. Appellants 

wrongly filed their Complaint for Injunctive Relief and Damages based on the false premise that 

the Appellee’s blocking of the pipes was in violation of the drainage plan. Appellants’ expert 

conceded that Appellants’ request for relief would cause water to flow opposite to the recorded 

drainage plan. The damages Appellants sought were inextricably tied to the injunction, and 

denial of the injunction precluded recovery of those damages. Finally, Appellee did not receive a 

full hearing on the preliminary injunction; the trial court did not hear authority prior to the Order 

for the preliminary injunction being issued; the final hearing did not concern the substance of the 

injunction; and the trial court specifically reserved the issue of attorney’s fees until the final 

hearing. For the foregoing reasons, Appellee should be entitled to recover her substantial 
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attorney’s fees for responding to Appellants’ “wrongful” Complaint for Injunctive Relief and for 

Damages which was based on false allegations.  
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