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INTRODUCTION 
 

 Appellant Mississippi Valley Silica Company, Inc. (“Mississippi Valley”), by and through 

counsel, submits this Petition for Writ of Certiorari pursuant to Mississippi Rule of Appellate 

Procedure 17. If ever a final decision of the Court of Appeals should be reviewed on certiorari, 

this is the case.1 Each ruling by the majority affirming the trial court “conflict[s] with a prior 

decision of the Court of Appeals or published Supreme Court decision” and/or “involve[s] 

fundamental issues of broad public importance requiring determination by the Supreme Court.”2 

The majority’s rulings conflict with Mississippi precedent regarding survival damages, the 

expiration of the statute of limitations, liability to bystanders under the Mississippi Products 

Liability Act (“MPLA”), the insufficiency of product identification and causation evidence, and 

the extraordinary remedy of punitive damages. The order of application as to the apportionment 

statute and the $1,000,000 statutory cap on noneconomic damages3 is an issue of first impression 

for this Court, and the majority’s interpretations of the MPLA and punitive damages statute4 

concern matters the Mississippi Legislature has deemed to be of broad importance to the public.5 

Furthermore, this Court has decided to retain an appeal encompassing several issues nearly 

identical to those in Barnett.6 The numerous and “substantial questions of law of general 

significance” presented by Barnett militate in favor of successive review pursuant to Rule 17.   

FACTUAL AND PROCEDURAL HISTORY 

                                                           
1 See Miss. Valley Silica Co. v. Barnett, No. 2013-CA-01296-COA, 2016 WL 4444981 (Miss. Ct. App. 
Aug. 23, 2016) (hereinafter “Barnett, (¶ __)”). Barnett is attached to this Petition as Appendix “1”. 
2 M.R.A.P. 17(a)(1), (a)(3)(ii).   
3 Miss. Code Ann. §§ 85-5-7, 11-1-60(2)(b).  
4 Miss. Code Ann. §§ 11-1-63, 11-1-65. 
5 Statutory construction is often an issue on certiorari review. See, e.g., Palermo v. Lifelink Found., Inc., 
152 So. 3d 1099, 1101 (¶ 4) (Miss. 2014); Crider v. Crider, 904 So. 2d 142, 143 (¶ 1), 144 (¶ 5) (Miss. 
2005); Hurst v. Sw. Miss. Legal Servs. Corp., 708 So. 2d 1347, 1348 (¶ 1) (Miss. 1998). 
6 See Am. Optical Corp. v. Rankin, No. 2015-CA-01066-SCT, Notice of Retention (Miss. July 12, 2016), 
https://courts.ms.gov/appellate_courts/docket/phpdocket.php?case_num=82757. The parallel issues 
concern the statute of limitations, proof of toxic exposure, and § 11-1-60(2)(b) versus § 85-5-7. 
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 Howard Barnett (“Mr. Barnett” or the “Decedent”) was allegedly exposed to silica sand 

from sandblasting at Mississippi Steel and Iron Company (“MSIC”) from about 1960-1970.7 Mr. 

Barnett operated a saw and crane at MSIC; he did not sandblast.8 Mr. Barnett was a bystander, 

working approximately sixty-five (65) feet away from MSIC’s sole sandblaster.9 

 On June 10, 2010, Mr. Barnett filed suit against Mississippi Valley and several others 

alleging that he suffered from “lung disease and silica related conditions” due to exposure to 

respirable silica.10 Mr. Barnett died in February 2011.11 Mr. Barnett’s spouse, Dorothy Barnett 

(“Plaintiff or “Ms. Barnett”), later filed her First Amended Complaint, individually and on behalf 

of all wrongful death beneficiaries.12 The case proceeded to an October 2012 trial only against 

Mississippi Valley on the sole claim that the company failed to supply adequate warnings.13  

 The jury found that silicosis or silica-related diseases caused the Decedent’s lung 

condition, but not his death.14 The jury thus assigned a value of “$0.00” to “Wrongful Death” 

damages, and found that the Plaintiff proved the following: economic damages-$165,615.73, non-

economic damages (pain and suffering)-$1,034,384.27, and loss of consortium-$500,000, 

resulting in a total of $1,700,000.15 Fault was apportioned as follows: Mississippi Valley at 35%, 

Southern Silica at 35%, and MSIC at 30%. The trial judge then allowed the jury to consider 

punitive damages, and the jury awarded the Plaintiff $500,000.16  

                                                           
7 (R.E. 108; Tr. 114). Throughout this Petition, the Record is cited as “R.,” Record Excerpts 
accompanying the Brief of Appellant are cited as “R.E.,” the Trial Transcript is cited as “Tr.,” and the 
Supplemental Record is cited as “S.R.”      
8 (Tr. 120, 133-34).   
9 (Tr. 114, 133-34, 353). 
10 (R. 35). 
11 Barnett, (¶ 5). 
12 (R. 1851).   
13 Barnett, (¶ 7).  
14 (R.E. 54; Tr. 741). 
15 (R.E. 55; Tr. 742).   
16 (Tr. 768-69).   



- 3 - 
 

On November 28, 2012, the trial court entered its Final Judgment by Verdict. The trial 

court applied the jury’s 35% apportionment of fault to the compensatory damages pursuant to 

section 85-5-7 without first capping the total noneconomic damages at $1,000,000 pursuant to 

section 11-1-60(2)(b).17 Thus, Mississippi Valley was held liable for a total amount of $1,095,000 

($595,000 in compensatory damages plus $500,000 in punitive damages).18 Mississippi Valley 

filed post-judgment motions pursuant to Rules 50 and 59 of the Mississippi Rules of Civil 

Procedure.19 Plaintiff filed a motion for attorneys’ fees based on the award of punitive damages.20 

The trial judge denied Mississippi Valley’s post-verdict motions and granted the Plaintiff’s 

request for $212,312.50 in attorneys’ fees.21 Mississippi Valley timely appealed.22 

On August 23, 2016, the Court of Appeals issued its divided opinion affirming the trial 

court on all issues except for the award of attorneys’ fees. Mississippi Valley subsequently filed 

its Motion for Rehearing pursuant to Mississippi Rule of Appellate Procedure 40.23 On February 

21, 2017, the Court of Appeals (again by a divided vote) denied the Motion for Rehearing. 

Mississippi Valley now seeks review by the Mississippi Supreme Court on writ of certiorari.  

GROUNDS FOR CERTIORARI REVIEW 

I. The Majority’s Refusal to Reverse and Render the Judgment as Void Conflicts with 
Mississippi Precedent 

 
 The last paragraph of the dissenting opinion succinctly states why the judgment was void: 

At the close of the trial, the jury determined that it could not attribute Barnett’s death 
to silicosis either by cause or by contribution. Accordingly, while Dorothy had 
standing to recover wrongful-death damages, she was not awarded any. The jury 
only awarded survival damages. Since an estate was never opened for Barnett, there 
was not a party to the action with standing to recover the survival damages awarded. 

                                                           
17 (R. 4870).   
18 (R. 4870-71). 
19 (R. 4924, 4995).   
20 (R. 4872).   
21 Barnett, (¶ 9). 
22 Id. at (¶ 10).    
23 The Motion for Rehearing is attached to this Petition as Appendix “2”.  
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As such, I am of the opinion that we are without authority to dispose of this case in 
any way but to reverse and render the judgment as void since no one and no entity 
possessed the proper standing to recover the survival damages awarded.24 

 
The dissent’s determination comports with prior decisions of this Court and the Court of 

Appeals.25 The following ruling by the majority is incongruent with these authorities: 

“Dorothy [the Plaintiff] remains entitled to an opportunity to open an estate and join it as a 

party.”26 Nothing in Wilks, Berryhill, or Estate of England stands for the proposition that 

an heir at law may create an estate and obtain substitution solely in order to reap the 

benefits of a “void” judgment.27 

 Even Methodist Hospital of Hattiesburg, Inc. v. Richardson, 909 So. 2d 1066 

(Miss. 2005), the principal authority cited by the majority on the issue of survival 

damages, fails to authorize post-judgment substitution.28 Richardson was an interlocutory 

appeal from a trial court’s refusal to dismiss survival claims brought on behalf of an 

estate.29 The estate was permitted to prosecute the claims upon remand.30 There are no 

survival claims left for the Plaintiff to prosecute in the trial court. Mississippi Valley 

appealed from the Final Judgment by Verdict.31 “[N]o one and no entity possessed the 

proper standing to recover the survival damages awarded.”32 The hypothetical substitution 

                                                           
24 Barnett, (¶ 87) (Ishee, J., dissenting). 
25 See In re Estate of England, 846 So. 2d 1060, 1068 (¶ 26) (Miss. Ct. App. 2003) (finding that there 
could be no recovery for wrongful death and that any damages for the decedent’s personal injuries solely 
belonged to the estate if the jury failed to link the defendant to the subject death) (citing Wilks v. Am. 
Tobacco Co., 680 So. 2d 839, 843 (Miss. 1996); Berryhill v. Nichols, 171 Miss. 769, 158 So. 470, 471 
(Miss. 1935)).   
26 Barnett, (¶ 34). 
27 Barnett, (¶ 87) (Ishee, J., dissenting).  
28 The majority’s finding that Richardson “is somewhat difficult to reconcile . . . with Wilks,” Barnett, (¶ 
39), highlights a “substantial question[] of law” justifying review by this Court. M.R.A.P. 17(a).   
29 909 So. 2d at 1068-69 (¶¶ 4-6). It is undisputed that the Plaintiff never opened an estate or sought to 
have an estate substituted in the court below. (R. 1-34; R.E. 1-52). 
30 Richardson, 909 So. 2d at 1067 (¶ 1), 1073 (¶ 18). 
31 (R. 4870). 
32 Barnett, (¶ 87) (Ishee, J., dissenting).   
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“of a non-existent estate” fails to negate this reality.33  

 The majority’s preliminary waiver rulings as to the Plaintiff’s lack of standing also 

rest on faulty grounds. First, the majority confused a misplaced conjunction in Question 4 

of the verdict form with an irreconcilable conflict requiring Mississippi Valley to seek 

clarification of the verdict.34 There was no need for Mississippi Valley to seek 

clarification since both parties understood that the jury declined to award any damages for 

wrongful death.35 This Court’s holdings regarding a misnomer in a summons analogously 

negate any waiver concern since the parties knew what the jury meant.36  

Second, Mississippi Valley was not required to object to the Plaintiff’s inability to 

recover survival-type damages pursuant to Mississippi Rule of Civil Procedure 17. Rule 

17 states that every “action shall be prosecuted in the name of the real party in interest.”37 

Plaintiff, as the Decedent’s surviving spouse, had the ability to prosecute a wrongful death 

action encompassing survival-type claims pursuant to the “one suit” rule for wrongful 

death litigation.38 Given Rule 17’s inapplicability, the majority’s waiver holding conflicts 

with the principle that “standing is a jurisdictional issue that can be raised at any time by 

any party or by the Court . . . .”39 Mississippi Valley sought dismissal at the appropriate 

                                                           
33 Burley v. Douglas, 26 So. 3d 1013, 1019 (¶ 18) (Miss. 2009). 
34 The use of “and” as opposed to “or” between “lung condition” and “death.” (R.E. 54-55; Tr. 741-42). 
35 Plaintiff has acknowledged on appeal: “the jury declined to agree that silicosis or silica-related disease 
was a substantial contributing cause of Howard’s death[;]” and, “the jury did not find for Dorothy on the 
wrongful death claim.” (Brief of Appellee at pp. 16, 21). Plaintiff relatedly told the trial court post-verdict 
that she “could not predict the jury would find that there was no wrongful death claim.” (R. 5126). 
36 See Scaggs v. GPCH-GP, Inc., 23 So. 3d 1080, 1084 (¶ 10) (Miss. 2009) (providing that judgments 
should be allowed to stand if “the identity of the persons sued and against whom judgment is rendered is 
not doubtful”); Rich ex rel. Brown v. Nevels, 578 So. 2d 609, 612 (Miss. 1991) (endorsing “the ‘general 
view’ which holds that a misnomer is not fatal so long as the incorrectly-identified party knew what was 
meant”). 
37 M.R.C.P. 17(a) (emphasis added). 
38 See Estate of England, 846 So. 2d at 1068 (¶ 25); Burley, 26 So. 3d at 1023 (¶¶ 33-34) (recognizing the 
breadth of claims encompassed by section 11-7-13, and taking note of “the statutory distinction between a 
party’s authority to bring the wrongful-death action and the party’s ability to recover damages from it”).  
39 In re City of Biloxi, 113 So. 3d 565, 570 (¶ 13) (Miss. 2013). 
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time, after the jury’s verdict rendered the wrongful death statute inoperable and the 

controversy “moot,” although it could raise the issue of standing “at any time.”40  

II. The Majority’s Statute-of-Limitations Holding Conflicts with Mississippi 
Precedent 

 
The majority’s ruling that a jury issue existed as to the timeliness of the Plaintiff’s 

claims conflicts with the axiom that neither “absolute certainty nor an expert opinion [is 

required] to vest the right to a cause of action under this state’s products liability 

statute.”41 The focus should be “on the time that the patient discovers, or should have 

discovered by the exercise of reasonable diligence, that he probably has an actionable 

injury.”42 Also, the discovery rule is inapplicable in the absence of a latent injury.43  

The majority primarily relied on Ridgway Lane & Associates, Inc. v. Watson, 189 

So. 3d 626 (Miss. 2016) for its ruling on the statute of limitations. The following facts of 

“record before” the Court in Watson led to the existence of a fact question regarding when 

the plaintiff should have known about his illness: (1) an x-ray taken more than three years 

prior to the filing of the lawsuit was suggestive of the subject illness, bronchiectasis; but 

(2) the actual diagnosis of bronchiectasis was not made until 2010, which was within the 

filing period.44 There was no presuit diagnosis of the subject illness, silicosis, in this case. 

Dr. Julian Rose, Mr. Barnett’s treating physician, testified that he did not diagnose Mr. 

Barnett with silicosis until December 2010, which was approximately six (6) months after 

                                                           
40 Id. at 570 (¶ 13), 572 (¶ 20). 
41 PPG Architectural Finishes, Inc. v. Lowery, 909 So. 2d 47, 48 (¶ 3), 50 (¶ 9), 51-52 (¶ 18) (Miss. 2005) 
(reversing the trial court’s failure to find claims time-barred under Miss. Code Ann. § 15-1-49). 
42 Id. at 51 (¶ 17); see also Lincoln Elec. Co. v. McLemore, 54 So. 3d 833, 835 (¶ 11), 838 (¶¶ 23-24), 839 
(¶ 31) (Miss. 2010) (reversing the denial of the defendants’ motion for JNOV (and motion for summary 
judgment) since the plaintiff should have known of his injury more than three years prior to filing suit). 
43 See Lowery, 909 So. 2d at 50 (¶ 11); Wayne Gen. Hosp. v. Hayes, 868 So. 2d 997, 1001 (Miss. 2004) 
(holding that the discovery rule did not toll the statute of limitations since the plaintiffs failed to exercise 
reasonable diligence and the death certificate listed sepsis as a cause of death).  
44 189 So. 3d at 628 (¶¶ 5-6), 630 (¶ 15). 
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the lawsuit was filed.45 The lack of a discrepancy between a suggestive and actual presuit 

diagnosis distinguishes this case from Watson and necessitates an analysis under Lowery, 

McLemore, and Hayes on certiorari review.  

III. The Majority’s “Bystander” Rulings Conflict with the Express Terms of the 
MPLA and This Court’s Interpretative Precedent 

 
 The MPLA does not contain the term “bystander” or any substantive equivalent.  

The terms “user” and “consumer” are consistently used in the statute. Miss. Code Ann. § 

11-1-63(a)(ii), (c)(i), (c)(ii), (e), (f)(ii). The importance of the MPLA’s references to users 

and consumers, and not bystanders, is evidenced in Elliott v. El Paso Corp., 181 So. 3d 

263 (Miss. 2015). Elliott states in pertinent part: 

And, even more importantly, it is undisputed that the Elliotts were not 
“ordinary user or consumers” of natural gas. 

In short, the Elliotts were not “ordinary users or consumers” of 
odorized natural gas and their claims against the odorant manufacturer and 
odorant seller for failure to warn are barred by the MPLA.46 

 
Notwithstanding Elliott and the plain language of the MPLA, the majority approved the 

trial court’s “bystander” jury instruction and found that Mississippi Valley owed a duty to 

warn the Decedent.47 Mr. Barnett was not an ordinary “user or consumer” of silica sand.48 

He was a bystander, working approximately 65 feet away from sandblasting operations.49 

The absence of a ruling that the Plaintiff’s claims “for failure to warn are barred by the 

MPLA” should be reviewed on certiorari as a result.50  

IV. Mississippi Valley Silica Co. v. Reeves, 141 So. 3d 377 (Miss. 2014) and Related 
Precedent Conflict with Barnett’s Product Identification/Causation Rulings 

                                                           
45 (R. 35; S.R., tab 6 at p. 9; Tr. 143-44, 154-157). Cf. Powe v. Byrd, 892 So. 2d 223, 228 (¶ 17) (Miss. 
2004) (using the terms “disingenuous and without merit” to describe a plaintiff’s argument that her time 
to sue began when she received an expert opinion since the opinion was supplied after she filed suit).  
46 Elliott, 181 So. 3d at 274-75 (¶¶ 44-45). 
47 Barnett, (¶¶ 53, 59) n.17.   
48 Elliott, 181 So. 3d at 273 (¶ 40) (quoting Miss. Code Ann. § 11-1-63(a)(ii)).   
49 (Tr. 114, 133-34).   
50 Elliott, 181 So. 3d at 275 (¶ 45). 
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In Reeves, the Court reversed and rendered judgment in favor of Mississippi 

Valley given the “dearth of substantive evidence showing that Valley sold any of the sand 

that made its way in to R.B.’s lungs . . . .”51 As in Reeves, no “invoices or other relevant 

records” were offered to show that Mississippi Valley sold sand to the Decedent’s 

employer.52 Further, the Plaintiff presented “sparse” evidence of product identification: 

the Decedent and a co-worker−who did not sandblast−said they saw bags of Mississippi 

Valley sand at the worksite in response to “leading questions.”53 As to causation, there 

“was no basis for the expert calculations of exposure offered by the plaintiff, as they 

merely measured total sand exposure and did not establish that the sand inhaled by . . . 

[Mr. Barnett] was purchased from Valley.”54 Even considering Mr. Barnett’s total sand 

exposure, Plaintiff’s “experts extrapolated both dose and duration with only circumstantial 

supporting evidence, engaging in a classic logical fallacy: post hoc ergo propter hoc.”55 

Therefore, this Court should review the majority’s refusal to reverse and render in 

accordance with Reeves, Sherwin-Williams, and Watts.  

V. The Majority’s Breach-of-Duty Ruling Conflicts with the MPLA 

 The MPLA requires a plaintiff to prove the following on a failure-to-warn claim: 

“the manufacturer . . . knew or in light of reasonably available knowledge should have 

                                                           
51 141 So. 3d at 384 (¶¶ 21-22).  
52 Id. at 383 (¶ 19).   
53 Id. at 382 (¶ 16); (Tr. 115, 123, 271).   
54 Reeves, 141 So. 3d at 384 (¶ 21). The majority primarily relied on inapplicable precedent on the issue 
of causation, viz., Mine Safety Appliance Co. v. Holmes, 171 So. 3d 442 (Miss. 2015). Any silica sand, 
regardless of its manufacturer, making its way past the protections of the defendant’s respirator and into 
the plaintiff’s lungs supported causation in Holmes. In this action, however, Plaintiff had to show that Mr. 
Barnett’s injuries resulted from breathing Mississippi Valley sand. See Reeves, 141 So. 3d at 382 (¶ 15).  
55 Sherwin-Williams Co. v. Gaines ex rel. Pollard, 75 So. 3d 41, 46 (¶ 14) (Miss. 2011); see also Watts v. 
Radiator Specialty Co., 990 So. 2d 143, 149 (¶ 17), 150 (¶ 19) (Miss. 2008) (the trial court properly 
struck opinion evidence “connected to existing data only by the ipse dixit of the expert”).        
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known about the danger that caused the damage . . . .”56 The danger purportedly causing 

damage in this case was Mr. Barnett working approximately 65 feet away from MSIC’s 

sandblaster.57 No evidence was presented at trial that Mississippi Valley knew or had 

reason to know that individuals working under such conditions, i.e., bystanders, were at 

risk of contracting silicosis prior to or during the exposure period. Requiring Mississippi 

Valley to issue a warning under these circumstances imposes strict liability and effectively 

eviscerates the above-quoted language of the MPLA. The majority’s misinterpretation of 

the MPLA is an issue “of broad public importance requiring” review by this Court.58 

VI. The Majority’s Holdings as to Punitive Damages Are in Conflict with 
Mississippi Case Law and Statutory Law 

 
 There was no clear and convincing evidence of actual malice or fraud, or gross 

negligence evidencing a willful, wanton or reckless disregard for the safety of others 

presented at trial.59 Frank Bogran, Mississippi Valley’s former president, testified that 

Mississippi Valley was unaware of the hazards of silica until 1972, which was after the 

Decedent’s period of exposure.60 The failure to “take reasonable measures to . . . protect 

against ‘foreseeable hazards’ . . . [one] should know about in the exercise of due care” is 

nothing more than negligence.61 Simple negligence fails to support an award of punitive 

damages under Mississippi law.62 The majority’s confusion of alleged ordinary negligence 

with conduct so “egregious” as to warrant the “extraordinary remedy” of punitive 

                                                           
56 Miss. Code Ann. § 11-1-63(c)(i). 
57 (Tr. 114, 133). 
58 M.R.A.P. 17(a)(3)(ii).   
59 See Miss. Code Ann. § 11-1-65(1)(a). 
60 (Tr. 294-95). 
61 Eli Invs., LLC v. Silver Slipper Casino Venture, LLC, 118 So. 3d 151, 154-55 (¶ 12) (Miss. 2013); cf. 
Doe v. Jameson Inn, Inc., 56 So. 3d 549, 555 (¶ 18) (Miss. 2011) (defining “passive negligence . . . as ‘the 
failure to do something that should have been done,’” and contrasting it from willful/wanton misconduct). 
62 See, e.g., In re Guardianship of Duckett, 991 So. 2d 1165, 1176-77 (¶¶ 25-26) (Miss. 2008); Ill. Cent. 
R.R. Co. v. White, 610 So. 2d 308, 320 (Miss. 1992). 
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damages should be considered on certiorari review.63  

 The majority recognized that Mississippi Valley’s “net worth is zero for purposes 

of the statutory cap on punitive damages.”64 Further, the majority found the position that 

the punitive award must be reduced to $0 to be consistent with the statute.65 The 

majority’s holding that the trial court did not err by refusing to reduce the award to $0 

based on an opinion concerning personal jurisdiction is fit for successive review.66 The 

Court should specify “how significant the” punitive damages statute “was to the Court’s 

analysis” in Waltman since the majority found the matter “unclear.”67  

VII. The Issue of First Impression Regarding Sections 11-1-60(2)(b) and 85-5-7 
 
 Section 11-1-60(2)(b) expressly applies “to limit all noneconomic damages to” 

$1,000,000. The trial court failed to apply the statute to the total noneconomic damages of 

$1,534,384.27.68 The trial court only apportioned fault pursuant to section 85-5-7. This 

negated the express intent of the Mississippi Legislature, and made the amount of 

Mississippi Valley’s liability for noneconomic damages turn on whether other Defendants 

chose to settle the Plaintiff’s claims. The trial court’s failure to apply section 11-1-60(2)(b) 

prior to section 85-5-7 is another “substantial question[] of law” justifying Rule 17 review. 

CONCLUSION 

This Petition for Writ of Certiorari should be granted for all the foregoing reasons. 

Respectfully submitted, this the 21st day of March, 2017. 

 
                                                           
63 Bradfield v. Schwartz, 936 So. 2d 931, 936 (¶ 17), 937 (¶ 18) (Miss 2006).  
64 Barnett, (¶ 66).  
65 Id. at (¶ 70).   
66 See Canadian Nat’l Ry. Co. v. Waltman, 94 So. 3d 1111, 1115 (¶ 6), 1119 (¶¶ 20-22) (Miss. 2012); but 
cf. Coleman & Coleman Enters. v. Waller Funeral Home, 106 So. 3d 309, 319-20 (¶¶ 33-35) (Miss. 2012) 
(affirming the paring of punitive damages to $0 given the absence of proof of the defendant’s net worth). 
67 Barnett, (¶ 68).  
68 Noneconomic damages encompass loss of consortium. See Miss. Code Ann. § 11-1-60(1)(a). 
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