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STATEMENT OF ISSUES 

A. Appealed by Appellants/Cross-Appellees, John William Mayton, Dr. J. A. McNeil, 

and Michael Maranto, Jr.: 

I. Whether the trial court erred in denying the Appellants' 
request for a permanent injunction. 

II. Whether the trial comt erred in denying Appellants' 
damages. 

B. Appealed by Appellee/Cross-Appellant, Jane Oliver: 

III. Whether the Chancery Comt incorrectly found that the 
Appellee was not entitled to attorney's fees when the 
Appellant wrongly sought an injunction. 

APPELLANTS' REPLY ARGUMENT TO APPELLEE'S BRIEF 

I. THE LOWER COURT ERRED IN DENYING THE APPELLANTS' 
COMPLAINT FOR INJUNCTIVE RELIEF BECAUSE THE 
APPELLEE'S CONDUCT UNREASONABLY OBSTRUCTED THE 
APPELLANTS' USE OF THE EASEMENTS, WAS IN CLEAR 
VIOLATION OF A RESTRICTIVE COVENANT, AND INTERFERED 
WITH THE APPELLANTS' RIGHTS TO HAVE THE WATER RUN 
CLOSE TO ITS NATURAL COURSE WITHOUT OBSTRUCTION. 

A. Express Easement for Drainage 

The Appellee argues that the two 25-foot utility easements are not drainage easements 

because they were specifically named "utility easements." The Appellee attempts to argue that 

logic would dictate that the engineer who surveyed Orchard Plantation Subdivision intended the 

two 25-foot utility easements to be used for utilities only and not also for drainage. The Appellee 

hinges this argument on the notion that the same engineering firm who labeled the two 25-foot 

easements as "utility easements" also, in a later survey, labeled an easement as a "drainage 

easement." Trial Court Transcript, pg. 88, lines 26-29; pg. 89, lines 1-9. However, the Appellee's 

argument flies in the face of contrary Mississippi case law, which states, "where a grant of an 



easement is in general terms, the exercise of the right, with acquiescence of both parties, fixes the 

right and limits it to the course or manner that has been enjoyed." Warren v. Derivaux, 996 So.2d 

729, 736 (Miss. 2008). The two 25-foot easements along the road in the Orchard Plantation 

Subdivision have been established by years of use for drainage and acquiescence by the Appellee 

and Appellee's predecessors in title. The Appellee simply ignores the fact that the Appellee, and 

her predecessors in title, acquiesced to the Appellants' years of reasonable use of the two 25-foot 

utility easements as drainage easements. 

The original Orchard Plantation Subdivision Plat created in 1978 shows two 25-foot utility 

easements. Exhibit 4; Trial Court Transcript, pg. JO, lines 16-21. The plat shows the location of 

the original two easements and labels them as utility easements, but no document states the manner 

or course as to how the two 25-foot utility easement should be enjoyed. Trial Court Record, 

Exhibit 4; Trial Court Transcript, page 88, lines 1-13. The 6 inch PVC pipe and culvert are located 

within the described two 25-foot easements. Trial Court Transcript, pg. 85, lines 2-7. 

Fmthermore, the expert for the Appellant testified that it is not uncommon for utility easements to 

be used for drainage. Trial Court Transcript, pg. 88, lines 8-13. Regardless of how easements 

were labeled on the survey, the two 25-foot easements were used as drainage easements by the 

parties and their predecessors in title. The Appellee claimed that she just recently learned that the 

PVC pipe ran under the road, but the said pipe and culvert were in place as early as 1981, and since 

that time the surface water has always flowed from Lot 3 and Lot 4 through the pipe and culvert 

into the catch basin. Trial Court Transcript, pg. 11, lines 8-14; Trial Court Transcript, pg. 36, 

lines 24-29, pg. 37, lines 1-ll & 18-29, pg. 38, line 1. Furthermore, Appellant, Dr. McNeil, 

testified that the size and location of the drainage pipe under the road had not changed in any 

significant way since 1981 when he purchased his property in Orchard Place Subdivision. Trial 
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Court Transcript, pg. 34, lines 1-5. Dr. McNeil also testified that Lot 3 of the subdivision, owned 

by Appellant, Mr. Mayton, had drained through the pipe since at least 1981. Trial Court 

Transcript, pg. 36, lines 21-29. Additionally, Appellant, Mr. Maranto, who moved into the 

subdivision about four years prior to the hearing, also testified that parts of his yard had drained 

through the pipe since he began living there. Trial Court Transcript, pg. 49, Lines 22-24; Trial 

Court Transcript, pg. 52, lines 17-25. Thus, there is uncontradicted evidence that the two 25-foot 

utility easements have been reasonably and continuously used as drainage easements, even prior 

to the Appellee purchasing her lot in Orchard Plantation Subdivision. 

Although the Appellee claims that she discovered the drainage pipe for the first time in the 

spring of 2014 (Trial Court Transcript, pg. II, lines 1-4), as noted supra, there is substantial 

evidence that the drainage pipe existed in 1981, and it would have been readily apparent from an 

inspection of the premises when she purchased the house in 1987. Ironically, the pipe's location 

and existence appears to have been known by the City of Greenville and almost everyone in the 

neighborhood except the Appellee. Dr. McNeil testified that over the years the culvert and the 

pipe under the road occasionally had to be cleaned out, and on at least two occasions, the City 

cleaned them out with pressurized water. Trial Court Transcript, pg. 34, lines 6-13. There is 

absolutely no evidence that the Appellee ever complained of the drainage pipe location or 

interfered with its intended purpose prior to the present matter in dispute. But, there is ample 

evidence that the drainage pipe has been in place since 1981, and therefore, it can be inferred that 

the Appellee, like her predecessor in title, acquiesced to its use at least until the dispute presently 

before this court. Trial Court Transcript, pg. 11, lines 8-14. 

Notwithstanding the Appellee's argument that at least three of the predecessors in title to 

Appellant, Mr. Mayton, did not regularly clean out the pipe in question, the utility easements were 
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nevertheless established by years of use as drainage easements, and the Appellee and her 

predecessors in title acquiesced to such use. The Appellee attempts to argue that the "sporadic 

use" of the pipe undermines the Appellant's claim that the Appellee acquiescence to the use; 

however, in advancing that argument, the Appellee appears to argue that the acquiesce to the 

reasonable use must align with the factors of a prescriptive easement. The easements are clearly 

express easements and the manner and scope of their use were determined not by specific label on 

a survey plat, but rather, by the reasonable use as drainage easements and the acquiescence of all 

affected landowners to such use of the two 25-foot express easements. There is uncontradicted 

evidence that the subject drainage pipe existed in the same general location continuously since 

1981, and at least six (6) years prior to the Appellee moving to the Orchard Plantation Subdivision. 

Trial Court Transcript, pg. 11, lines 8-14; Trial Court Transcript, pg. 36, lines 24-29, pg. 37, lines 

1-11 & 18-29, pg. 38, line I. There is substantial uncontradicted evidence that the placement and 

use of the drainage pipe and culvert in 1981 had been established long before the Appellee bought 

her property in Orchard Plantation Subdivision on June 2, 1987. Trial Court Transcript, pg. 5, 

lines 4-20. 

Reasonable use is established by giving consideration to what the owner of the easement 

grant did within a reasonable time after the grant and with acquiescence of the affected landowner. 

Capital Electric Power Association v. Hinson, 226 Miss. 450 at 460, 461. Reasonable use of the 

servicnt estate can establish and manifest what the parties intended at the time of the grant. Hinson, 

supra. Reasonable use is evidenced by what the owner of the grant did within a reasonable time 

after the grant and with acquiescence of the landowner. Id. None of the cited cases required that 

the express easement's reasonable use to last as long as or be continuous as the ten (10) year period 

that is necessary for the creation of a prescriptive easement. Instead, the use must be established 
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within a "reasonable time." Id. Again, the easement in question is an expressed easement, and 

the use of the easement for drainage was originally established within a reasonable time after the 

express grant when the original metal pipe was installed for drainage. Thus, the two 25-foot utility 

easements have been reasonably used as drainage easements since at least 1981, which was prior 

to the Appellee purchasing her home in Orchard Plantation Subdivision. 

The use of the drainage pipe within the two 25-foot utility easements dete1mined the scope 

of the easements as a drainage easements. Furthermore, the subsequent easements called 

"extended drainage easements" that abut the two 25-foot utility easements further substantiate the 

fact that the two expressly granted, 25-foot utility easements have been reasonably used and 

established as drainage easements. There is substantial evidence that the drainage pipe located 

under Pear Orchard Road and the culvert are part of two different, express drainage easements. 

There are instruments recorded in the land records as early as 1980, showing two five-foot drainage 

easements, extending from where the culvert pours into the catch basin flowing to canal number 

seven. Trial Court Transcript, pg. 86, lines 4-16. The Appellee's own deed had attached to it, as 

Exhibit A, the survey showing the extended drainage easements. Trial Court Transcript, pg. 86, 

lines 2-18; Trial Record Exhibit 2. The Appellee bought her lot subject to all the easements of 

record and those of which an inspection would reveal (Trial Court Record; Plaintiff's Exhibit 2), 

and that includes the two extended drainage easements that were in the survey attached to her deed. 

B. Prescriptive Easement and Prescriptive Rights 

Contrary to the Appellee's asse1tions, the Appellants have provided clear and convincing 

evidence to support all six (6) elements for a prescriptive easement. Because the Appellee only 

disputes the Appellants' proof as to three of the six elements, the Appellants will focus only on 

those three disputed elements of an easement by prescription. 
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The Appellants' usage of the drainage easement meets the requirements of being open, 

notorious, and visible. The Appellants respectfully urge that the trial court erred in finding that 

the "the pipe is not visible nor is the direction in which it drains water" (R. 75) because, as the 

record reflects, substantial evidence was presented proving the Appellants' use of the pipe was 

open and obvious for the type of use claimed. There is no evidence on the record that it was raining 

the day the Judge visited the site or raining on any days close in time, accordingly, water flow 

would not have been obvious at that time. Contrary to the Appellee's argument that there was no 

evidence regarding the pipes and their usage, Appellant, Dr. McNeil, testified that the size and 

location of pipe under the road had not changed in any significant way since 1981 when he 

purchased his property in Orchard Place Subdivision. Trial Court Transcript, pg. 34, lines 1-5. 

Dr. McNeil testified that occasionally over the years the culvert and the pipe under the road have 

been cleaned out, and at least on two occasions, the City had them blown out with water to clean 

them. Trial Court Transcript, pg. 34, lines 6-13. Dr. McNeil also testified that Lot 3 of the 

Subdivision, owned by Appellant, Mr. Mayton, had drained thmugh the pipe since at least 1981. 

Trial Court Transcript, pg. 36, lines 21-29. Additionally, Appellant, Mr. Maranto, who moved 

into the Subdivision about four years prior to the hearing, also testified that parts of his yard had 

drained through the pipe since living there. Trial Court Transcript, pg. 49, Lines 22-24; Trial 

Court Transcript, pg. 52, lines 17-25. Despite the Appellee's claims that she was "unaware" of 

the pipe and the drainage through the pipe, at least three people have testified that the usage of the 

pipe and the flow through the pipe was open, obvious, and notorious for its purposes of draining 

water. It is inconceivable that the Appellee would be unaware of that which existed in such an 

open and obvious state for so many years. 
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Appellee argues that Ferris v. Wellborn, 8 So. 165 (Miss.1886) is inapplicable because the 

dry creek is not the equivalent of the pipe in the current case; but, the concept logically applies the 

same. The point is, even though the pipe is not always filled with running water, that does not 

negate that the use of the pipe for its intended purpose has been open, obvious, and notorious. At 

least three different people, Dr. McNeil, Mr. Mayton, and Mr. Maranto, testified that they were 

aware of the pipe. Second, the pipes' usage had to be obvious to even the most casual observer if 

three different people, Mr. Mayton, Mr. Cameron, and Mr. Davenport, all cleaned out the pipes 

when the pipes became clogged. Trial Court Transcript, pg. 43, line 28-29; Trial Court 

Transcript, pg. 44, lines 8-24. There is evidence that City employees even cleaned out the pipe on 

at least two occasions, so even they had to be aware of its existence and usage. Trial Court 

Transcript, pg. 34, lines 6-13. Surely the Appellee should have been aware of the pipe just as the 

other three neighbors on the street were. The fact that the Appellee claims she was "unware" of 

the pipe does not negate the fact that substantial evidence was presented to support that the use 

was open, notorious, and visible. 

There is also a claim of ownership as required for a prescriptive easement. The Appellee 

argues that because the Mayton home was in foreclosure for one to two years, that precludes a 

claim of ownership; however, the claim of ownership was already well established prior to that 

foreclosure. The drainage easement and the placement of the pipe was created in 1981, the Mayton 

home was not in foreclosure until about 2011 at the earliest, because Mr. Mayton states that the 

house was in foreclosure for about one to two years prior to his purchase of it, and he purchased it 

in April of 2013. Trial Court Transcript, pg. 63, lines 14-15; pg. 71, lines 18-21. Clearly the ten 

(I 0) years of claiming ownership had already accrued, and the prescriptive easement had been 

established prior to the foreclosure. The pipe and use thereof had been in existence since 1981, 
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and the house was foreclosed at the earliest in 2011, which was about thirty (30) years after the 

initial placement and claim of ownership of the subject drainage pipe and easement. Therefore, 

despite the foreclosure, the third element of easement by prescription is supported by substantial 

evidence and was created prior to the foreclosure. 

Appellee erroneously argues that the Appellants' use was not continuous and uninterrupted 

for a period of ten (I 0) years, notwithstanding overwhelming proof to the contrary. The actual 

location and size of the drainage pipe did not change from 1981 to present, even though the original 

metal pipe was replaced with PVC pipe in 2007. Trial Court Transcript, pg. 48, lines 25-28; pg. 

46, lines 21-28. The Appellee argues that its blocking of the PVC pipe in the spring of 2014 

interrupted the continuous and uninterrupted use of the easement for a period of ten (I 0) years. 

Although the Appellee did in fact interrupt the use of the PVC drainage pipe, that interruption 

forms the basis for the injunction which was sought, and not the interruption necessary to destroy 

the continuous use of the easement for a period of ten (10) years. By the time the Appellee 

interrupted the Appellants' use of the PVC drainage pipe, the continuous and uninterrupted use of 

the PVC drainage pipe had long been established. Again, the drainage pipe's use began in 1981, 

and the Appellee did not interrupt the use until 2014, which was thirty-three (33) years later. 

The Appellee argues that the PVC pipe does not satisfy the element of being in continuous 

and uninterrupted use for at least ten (I 0) years because the PVC pipe was only in use for about 

six (6) years and eight (8) months prior to the Appellee's Counter Complaint to remove the PVC 

pipe. Appellee' s argument completely misses the obvious point that some form of drainage pipe 

had been used in the easement continuously since 1981 to move surface drainage water from 

surrounding property to the catch basin at the rear of Appellee's property. The location and 

purpose of the drainage pipe never changed after its original installation in 1981. The only thing 
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that changed during that time was the material that the drainage pipe was made of. The Appellant, 

Dr. McNeil, testified that the actual location and size of the drainage pipe did not change from 

1981 to present, despite the metal drainage pipe having to be replaced with PVC pipe in 2007. 

Trial Court Transcript, pg 48, lines 25-28; pg 46, lines 21-28 The metal drainage pipe was 

replaced with PVC pipe as part of necessary maintenance and repair of the easement. The owner 

of a prescriptive easement has a duty to perform necessary maintenance and repair. Fratesi v. City 

of Leland, 972 So. 2d 38, 43 (Miss. Ct. App. 2008). 

The fact that the pipe was not cleaned during the foreclose period does not negate the fact 

that the pipe was in continuous use for the requisite amount of ten years. Again, the foreclosure 

did not occur until at least thirty (30) years after the initial use of the pipe, which is about twenty 

(20) years after the easement would have been established. The fact that the drainage pipe was 

not cleaned during the foreclosure period does not constitute abandonment of the easement. 

Simply because the pipe was not cleaned out on a routine, scheduled basis does not mean the use 

of the pipe was abandoned. Clearly, the drain pipe was never abandoned because all of the 

previous landowners cleaned it out at various points in time from the initial installation of the drain 

pipe to the present. When the original metal drain "pipe was clogged and crushed," it was replaced 

with PVC pipe to ensure that surface water runoff continued to flow through the drain pipe as 

always. The pipe was cleaned out and maintained as needed. Even if the prior owners, Davenport 

and Cameron, were "not good" about cleaning the pipe as the Appellee claimed, there is still 

evidence that they cleaned the pipe and took care of the pipe. The fact that surface water was not 

always backed up and standing is further evidence that the pipe continued to function as a drain 

pipe as originally intended. Thus, the Appellants' use of the easement for drainage was continuous 

and uninterrupted for a period often (10) years. 
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C. Restrictive Covenant 

The Appellee misconstrues the Appellants' argument regarding application of the 

provisions in M.C.A. 19-27-31. Contrary to Appellee's assertion, Appellants do not contend that 

the provisions of M.C.A. 19-27-31 are optional. Appellants cited City of Gulfport v. McHugh, 38 

So.3d 674, 677 (Miss. Court App.2010), to explain that the term "may" petition has been construed 

to mean that one who wishes to vacate, alter, or modify a plat must petition. The Appellants are 

not trying to alter, modify, or vacate the drainage plan. The noncompliance with the drainage plan 

is a separate issue from the Appellee's violation of the restrictive covenant and interference with 

the Appellants' easement rights. 

D. Irreparable Harm 

The Appellants did not misapprehend the trial court's Final Judgment as the Appellee 

claims. Rather, the Appellants respectfully argue that the trial court erred in making its final 

judgment, and the Court's denial of their right to continued reasonable use of the drainage 

easement has caused, and will continue to cause them irreparable harm as set forth in their original 

brief. Thus, the Appellants reassert their arguments regarding the damages sustained by them as 

set forth in their original Appellate Brief. 

E. Damages 

The Appellants restate their claim for damages as argued in Appellants' Initial Brief. 

Again, the Appellants are entitled to damages caused by Appellee's interference with the 

Appellants' easements and the Appellee's violation of the restrictive covenant. 
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CONCLUSION 

The Appellants have provided clear and convincing evidence establishing their easement 

by prescription, given their continued uninterrupted, open, notorious and visible use of the 

easement. Furthermore, the Appellants provided substantial evidence that they had an express 

easement for drainage within the two 25-foot utility easements where the drainage pipe is located. 

The Appellants have a drainage easement, and the Appellee used concrete to obstruct the flow of 

water through the easement. The obstruction by the Appellee unreasonably violated the 

Appellants' rights as easement holders and violated the restrictive covenant for Orchard Plantation 

Subdivision. Thus, the lower court erred when it did not permanently eajoin the Appellee's 

obstructions to the easements, and the lower court erred when it did not grant damages to the 

Appellants for their injuries sustained by the Appellee' s wrongful conduct. 

CROSS-APPELLEES' REPLY BRIEF 

The Appellants' Complaint for Injunctive Relief was proper because the Appellee 

obstructed the PVC pipe, which caused flooding and damage to the Appellants. The Appellants 

sought an injunction to keep the Appellee from continuing to block the pipe, in violation of their 

easement rights and their rights under the restrictive covenant. 

The trial court's denial of the Appellee's request for attorney fees was proper. The 

injunction was rightfully sought, and the relief sought should have been awarded to the Appellants. 

The Appellee is not entitled to attorney fees. Fees are "allowable," in certain instances, but they 

are not mandatory. As the trial court correctly ordered, the Appellee did not request a dissolution 

of the preliminary injunction, and the denial of the injunction came as a result of a final hearing 

on the merits. R. 80. The trial court judge has discretion in awarding attorney fees, and unless the 

trial court abuses its discretion, the trial court's decision will not be overturned. Sparks· v. Reddoch, 
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18 So.2d 450, 452 (1944). Thus, the Appellee is not entitled to attorney fees even if the Appellate 

Court finds the trial court properly denied the permanent injunction. 

Lastly, the trial court erred in denying a permanent injunction. Thus, it would be in error 

to award attorney fees to the Appellee when her actions were grounds for an injunction and the 

permanent injunction was wrongly denied by the trial court. 

CONCLUSION 

The trial court judge has discretion in awarding attorney fees, and unless the trial court 

abuses its discretion, then the court's decision with respect to award of attorney's fees will not be 

overturned. Sparks v. Reddoch, 18 So.2d 450,452 (1944). The Appellee is not entitled to attorney 

fees even if the Appellate Court were to find that the trial court properly denied the permanent 

injunction. The Appellee's request for an award of attorneys' fees should be denied because the 

iajunction was rightfully sought, based upon substantial evidence, and should have been granted 

to the Appellants. 

Date: February 22, 2017 

Respectfully submitted, 

s/ Philip Mansour, Jr. 
Attorney for Appellants 
MANSOUR & ADAMS 
143 North Edison Street 
P. 0. Box 1406 
Greenville, MS 38702-1406 
Phone: (662) 378-2244 
Fax: (662)378-2246 
Email: JJ_hjl@mansouradm_11;,_.co111 
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