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STATEMENT OF ISSUES 

I. Whether the trial court erred in denying the Appellants' request for a 
permanent injunction. 

II. Whether the trial court erred in denying the Appellants damages. 

STATEMENT OF THE CASE 

This appeal arises from a lawsuit filed by the Appellants against Appellee in the Chancery 

Court of Washington County, Mississippi, on June 10, 2014. On July 25, 2014, the Chancery 

Court granted Appellants a temporary injunction; however, on November 19, 2014, the Chancery 

Court denied the Appellants' Complaint for Injunctive Relief and Damages. 

Feeling aggrieved by the lower court's ruling, Appellants perfected this appeal. 

STATEMENT OF THE FACTS 

In the spring of 2014, the Appellee, Jane Oliver, used concrete to obstruct the flow of water 

through a PVC pipe which ran under Orchard Plantation Road and drained into a nearby culvert. 

Trial Court Transcript, pg. 21, lines 9-26. The subject PVC pipe drained water from the 

Appellants' properties into a culvert and down a catch basin located on the Appellee's property. 

The runoff water then flowed out of the catch basin through a drainage easement into Drainage 

Canal Number Seven. Trial Court Transcript, pg. 85, lines 3-15; pg. 86, lines 4-10. 

Orchard Plantation Subdivision had a recorded restrictive covenant that had been in effect 

since 1978. Trial Court Record, Exhibit 3. Paragraph five (5) of the said covenant reads, 

"Easements reserved for drainage and utility purposes, as shown upon the plat filed herewith or 

upon any other instruments of record, shall remain unobstructed." Trial Court Record, Exhibit 3. 

Paragraph eight (8) of the said covenant reads, "All persons who own property in Orchard 

Plantation Subdivision have the right to enforce the restrictive covenant, enjoin a violation of the 



restrictive covenant, and recover damages suffered by the violation of the covenant." Trial Court 

Record, Exhibit 3; R. 15. The Appellee received a deed in 1987 from the previous owner, Rochow, 

who signed the 1978 restrictive covenant. Trial Court Record, Exhibits l, 2, & 3; R.15. 

A recorded subdivision plat was also created in 1978 when the restrictive covenant was 

created, and the plat shows that the PVC drainage pipe and culvert were both located within two 

25-foot utility easements. Trial Court Transcript, pg. 85, lines 3-15. As early as 1980, there are 

instruments recorded that show two five-foot drainage easements which extend from where the 

drainage culvert pours into the catch basin to Canal Number Seven. Trial Court Transcript, pg. 

86, lines 4-16. The Appellee claimed she had just recently learned that the drainage pipe ran under 

Pear Orchard Road. Trial Court Transcript, pg. 11, lines 8-14. However, the drainage pipe and 

culve1t had both been in place since early 1981, during which time the surface water has flowed 

from Lots 3 and 4 through the drainage pipe and culvert into the catch basin. Trial Court 

Transcript, pg. 36, lines 24-29, pg. 37, lines 1-11 & 18-29, pg. 38, line I. The Appellee admitted 

that all runoff water in the Pear Orchard Subdivision flows south, which would be in the direction 

of the catch basin located on her property. Trial Court Transcript, pg. 21, line 1-8. The drainage 

pipe, which runs under Pear Orchard Road, was originally a metal pipe; however, due to collapse 

of the metal pipe in 2007, a former landowner changed the metal drainage pipe to a PVC pipe. 

Trial Court Transcript, pg. 46, lines 21-26. The drainage pipe's size and location has remained 

the same since at least 1981. Trial Court Transcript, pg. 48, lines 25-28. 

Orchard Plantation Subdivision also had a recorded drainage plan that had not been 

completely followed by either the Appellee or the Appellants. A natural gas pipeline easement 

runs through Pear Orchard Subdivision in a generally east to west direction. Trial Court 

Transcript, pg. 79, lines 17-22. The drainage plan requires that all run-off water from prope1ty 
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located south of the natural gas pipeline easement should flow to the south, and the run-off water 

from property located along the pipeline should flow west down the pipeline. Trial Court 

Transcript, pg. 79, lines 23-25. Due to the fact that land located north and west of the natural gas 

pipeline has an upward gradient ([rial Court Transcript, pg. 79, lines 26-29), water along the gas 

pipeline easement flows in an easterly direction, rather than westerly, as specified in the drainage 

plan. Trial Court Transcript, pg. 81, line 4. The natural flow of water in that area could not be 

altered to conform to the drainage plan (requiring drainage to the east) without resulting in 

considerable hardship and expense to the landowners. Trial Court Transcript, pg. 79, lines 23-29; 

pg. 80, lines 1-2; pg. 81, lines 19-22. It would involve digging a massive ditch and most likely 

obtaining an easement from a property owner adjacent to the subdivision. Trial Court Transcript, 

pg. 80, lines 1-26; pg. 81, lines 19-22. Additionally, in 1991, the Appellee built a small levee 

beim on her property which was not pmt of the drainage plan, but the benn altered the flow of 

surface water in the area. Trail Court Transcript, pg. 34, lines 17-25; pg. 84, lines 5-7. 

Prior to the Appellee obstructing the pipe and culvert, the three Appellants' prope1ties 

drained in about 12 to 24 hours, but after the obstruction it took almost nine weeks for the water 

to drain. Trial Court Transcript, pg. 210, lines 10-18. Prior to the Appellee's obstruction of the 

drainage pipe and culvert, there was little standing water in the area, but after the blockage drainage 

worsened. Trial Court Transcript, pg. 57, lines 5-8. Furthermore, prior to the obstruction of the 

pipe and culvert, Appellant, Mr. Mayton, did not experience any significant flood damage to his 

home. Trial Court Transcript, pg. 219, lines 2-4. Once the obstruction was removed, his property 

drained normally, and it normally drains in less than 24 hours. Trial Court Transcript, pg. 219, 

lines 8-16. 
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The drainage pipe obstruction caused water to stand on Dr. McNeil's property for 

approximately nine weeks, causing $3,640.00 wo1th of damage to his lawn. Trial Court 

Transcript, pg. pg. 214, lines 5-10; 212, lines 7-19. 

The drainage obstruction also caused Mr. Maranto' s Bermuda grass to die, and the 

replacement of his Bermuda grass would cost about $1,325.00. Trial Court Transcript, pg. 216, 

lines 5-13. Mr. Mayton, presented evidence of damages totaling $18,759.62. Trial Court 

Transcript, pg. 220, lines 16-19. 

Mr. Mayton, had to re-sod his yard due to the water damage that not only killed his grass 

but also caused fungus to grow on the grass that abutted the dead grass. Trial Court Transcript, 

pg. 222, lines 12-18. There was $5,810.00 paid to West Carroll Sod for replacing the dead and 

infected grass. Trial Court Transcript, pg. 220, lines 8-9; Trial Court Transcript, pg. 225, lines 

17-28. Mr. Mayton also testified that he paid Patrick's Lawn Service $6,667.50 for the necessary 

equipment and labor to replace the damaged sod. Trial Court Transcript, pg. 220, lines 10-12. 

Mr. Mayton paid Waste Hauling and Disposal $360.00 to remove and haul off the damaged grass. 

Trial Court Transcript, pg. 219, lines 28-29 & pg. 220, line I. He also had to rent a pump from 

Taylor Rental for $145.00 to pump the standing water off his yard. Trial Court Transcript, pg. 

220, lines 2-3. Mr. Mayton also had to expense $406.00 to Swafford Heating and Air to replace 

the fan in his air condition unit that was ruined by water damage. Trial Court Transcript, pg. 220, 

lines 5-7. Furthermore, Mr. Mayton paid Hooker Engineering $5,370.00 to perform elevation 

readings, create a land plat, mark land boundaries, and testify. Trial Court Transcript. pg. 220, 

lines 13-15. 
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In response to the Appellee's obstruction of the Appellants' right to drain their surface 

water, the Appellants sought relief in the form of monetary damages and a mandatory/pennanent 

injunction to remove the concrete. 

SUMMARY OF THE ARGUMENT 

Appellants asserted claims and proof for injunctive relief and damages. The Chancery 

Court denied the Appellants' Complaint for Injunctive Relief and Damages. It is respectfully 

submitted that the Chancellor failed to consider and evaluate the evidence presented for injunctive 

relief. The denial of injunctive relief and damages was in error and contrary to the overwhelming 

weight of evidence. 

ARGUMENT 

I. THE LOWER COURT ERRED IN DENYING THE APPELLANTS' 
COMPLAINT FOR INJUNCTIVE RELIEF BECAUSE THE 
APPELLEE'S CONDUCT UNREASONABLY OBSTRUCTED THE 
APPELLANTS' USE OF THE EASEMENTS, WAS IN CLEAR 
VIOLATION OF A RESTRICTIVE COVENANT, AND INTER
FERED WITH THE APPELLANTS' RIGHTS TO HAVE THE 
WATER RUN CLOSE TO ITS NATURAL COURSE WITHOUT 
OBSTRUCTION. 

The trial court judge correctly granted the temporary injunction, but the trial court judge 

erred in denying the mandatory/permanent iajunction. After the Appellee used concrete to obstruct 

the flow of water through the PVC pipe and culvert, the Appellants sought to enjoin Appellee's 

obstruction to the flow of surface water and recover damages for the injuries sustained. 

When determining whether to grant an injunction, trial courts must weigh the following 

four factors: "(I) there exists a substantial likelihood that plaintiff will prevail on the merits; (2) 

the injunction is necessary to prevent ineparable harm; (3) the threatened hmm to the applicant 

outweighs the harm the injunction might do to the respondent, and (4) ... the injunction is 
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consistent with the public interest." Favre v. Jordan River Estates, 148 So. 3d 361, 371 (Miss. 

2014). 

Mandatory/permanent injunctions should be granted when their demand is reasonably 

practicable. Punzo v. County of Jackson, 861 So.2d 340,347 (2003). The hardship and expense 

on the party enjoined should be considered. Id. The party requesting the mandatory/permanent 

injunction must show an imminent threat of irreparable harm for which there is no adequate 

remedy at law. Id. 

A. The trial court judge erred when she found that there 
was no substantial likelihood that the Appellants would 
prevail on the merits. 

The Appellants would prevail on the merits because the Appellee unreasonably obstructed 

the Appellants' use of the easement, and the Appellee was in violation of the restrictive covenant. 

The lower comi erred when it found that the Appellants did not have an easement for drainage. 

There is substantial evidence which clearly establishes several ways that the Appellants have a 

drainage easement. An easement may be acquired by express grant, implication, or prescription. 

Favre V: Jordan River Estates, 148 So. 3d 361, 368 (Miss. 2014). 

I . Express Easement for Drainage 

First, there are at least two ways that the Appellants have acquired an express drainage 

easement. The creation of an easement, including the nature of the easement, is determined by the 

deed that creates it and the circumstances surrounding it. Id. at 368. Any description of the 

easement needs to have clarity and accuracy. Warren v. Derivaux, 996 So.2d 729, 736 (Miss. 

2008). 

The rule is well settled that where a grant of an easement is general as to the extent 
of the burden to be imposed on the scrvient tenement, an exercise of the right, with 
the acquiescence and consent of both pmiics, in a particular course or manner, fixes 
the right and limits it to the particular course or manner in which it has been 
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enjoyed. The grant of a way when there is any uncertainty or amhiguity in it may 
be interpreted by reference to the attendant circumstances, to the situation of the 
parties, and especially to the practical interpretation put upon the grant by the acts 
of the parties in the use of the easement immediately following the grant When 
the grant is amhiguous the construction given by the parties themselves, as proved 
by the manner in which they exercise their rights under the conveyance, is legal 
evidence. Capital Electric Power Association v. Hinson, 226 Miss. 450, 460-461 
(Miss. 1956) quoting Thompson on Real Property, Vol. 2, Sec. 581, pages 188-189. 

Where a grant of an easement is in general terms, the exercise of the right, with the 

acquiescence of both parties, fixes the right and limits it to the course or manner that has heen 

enjoyed. Derivaux, 996 So.2d 729 at 736. This rule applies not only to the location, but it also 

applies to the course, manner, extent, length, and reasonableness rule. Id at 736. In Derivaux, the 

easement grant read, "[P]aiiies with business interests may cross-park in four spaces owned W.W. 

Warren located South ofBennigans." Id. Neither the plat nor document expressly identified which 

four parking spaces. Id. Warren argued that the casement was ambiguons as to what four parking 

spaces. Id Derivaux and his predecessor had used the four parking spaces closest to their office 

space. Id. The Supreme Court of Mississippi held that any objection to the four parking spaces 

chosen should have been made within a reasonable time. Id The location of the parking spaces 

was determined by Derivaux's exercise of right and Warrens' acquiescence. Id. Thus, the Court 

found that the terms of the easement, coupled with the exercise of right, fixed the location of the 

parking places. Id 

Reasonable use of the servient estate can accomplish what the parties intended at the time 

of the grant. Hinson, 226 Miss. 450 at 460,461. Reasonable use is evidenced by what the owner 

of the grant did within a reasonable time after the grant and with acquiescence of the affected 

landowner. Id In Hinson, the easement was created in 1938 to give the power company the right 

to enter land to construct and maintain power transmission and distribution. Id at 458. In 1939, 

the power company placed poles on the said land lo carry electricity to the house on the land, and 
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in 1943, another pole was erected to carry property to a tenant home on the same land. Id at 460. 

No extension of the easement was attempted until 1954 when the defendant cut trees in an effort 

to extend the power line on the property to an adjoining piece of property. Id. The much later un

agreed-to extension was found to be an unreasonable use of the easement because the purpose of 

the easement was established by the grant and the subsequent acts of the parties' placement of 

powerlines in 1939, which provided power to house on the land and not adjacent lands. Id. at 462-

464. 

Like Derivaux, where the location of the parking spots was established through the use and 

acquiescence, the two 25-foot easements along the road in Orchard Plantation have been 

established by years of use for drainage and acquiescence by the Appellee and the Appellee's 

predecessor in title. The original Orchard Place Subdivision Plat created in 1978 shows two 25-

foot utility easements. Exhibit 4; Trial Court Transcript, pg. IO. lines 16-21. The plat shows the 

location of the original two easements and labels them as utility easements, but no document states 

the manner or course as to how the two-utility easement are to be enjoyed. Trial Court Record, 

Exhibit 4; Trial Court Transcript, page 88, lines 1-13. The six inch drainage pipe and drainage 

culvert are both located within the said two 25-foot easements, and have been since at least early 

198 I. Trial Court Transcript, pg. 85, lines 2-7. The Appellants' expert testified that it is not 

uncommon for utility easements to be used for drainage. Trial Court Transcript, pg. 88, lines 8-

13. 

Furthermore, one of the Appellants, Dr. McNeil, testified that the culvert has always carried 

water since he bought his property in 1981, and at that time, the Appellee did not own any property 

in the Orchard Place Subdivision. Trial Court Transcript, pg. 33, lines 12-24. Dr. McNeil also 

testified that the drainage pipe running under Pear Orchard Road had been there at least since 1981, 
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when he bought his property in Orchard Plantation Subdivision (Trial Court Transcript, pg. 33, 

lines 12-29), and Lot 3, now owned by Appellant, Mr. Mayton, has drained through the drainage 

pipe running under Pear Orchard Road since at least 1981. Trial Court Ttanscript, pg. 36, lines 

21-29. Dr. McNeil testified that the size and location of the pipe under the road has not changed 

in any significant way since 1981 when he purchased his property. Trial Court Transcript, pg. 34 

lines 1-5. Thus, there is substantial evidence that the placement and use of the drainage pipe and 

culvert in 1981 had been established long before the time when the Appellee bought her property 

in Orchard Place Subdivision on June 2, 1987. Trial Court Transcript, pg. 5, lines 4-20. 

Also, the Appellee's deed says, "[T]his conveyance is made subject to all valid restrictive 

covenants and easements, if any, of record, or which may be apparent fi'om an impection of the 

premises (emphasis added)." Trial Court Record; Plaintiff's Exhibit 2. Even though the Appellee 

claims that she found the pipe for the first time in the spring of 2014 (Trial Court Transcript, 

pg.11, lines 1-4), there is substantial evidence that the drainage pipe existed in 1981 and would 

have been apparent to her from an inspection of the premises when she purchased it in 1987. 

Accordingly, there is substantial evidence that Appellee took the property subject to the reasonable 

use of the utility easement as a drainage easement. Because there is no evidence that Appellee 

ever obstructed or complained of the drainage pipe or culvert prior to this dispute, it must be 

inferred that Appellee, like her predecessor in title, acquiesced to its use. Trial Court Transcript, 

pg. 11, lines 8-14. 

In addition to the above evidence, proving that the two 25-foot utility easements have 

always been used for drainage, there was an "Exhibit A" attached to the Appellee's deed which 

included a survey that created two five-foot "extended drainage" easements, extending from the 

utility easements to the catch basin located on Appellee's property and into what is known as 
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Drainage Canal Number Seven. Trial Court Transcript, pg 86, lines 2-18; Trial Record Exhibit 2. 

The Appellants' expert engineer testified that the earliest record of the "drainage easement" was 

November 17, 1980. Trial Court Transcript, pg 86, lines 2-18. The extended easements, referred 

to specifically as "drainage easements," abut the end of the two 25-foot utility easements. Trial 

Court Transcript, page 85, lines 9-15.; page 86, lines 6-10. The fact that the extensions of the 

easement from the drainage basin in 1980 is labeled a "drainage easement" and extends from the 

catch basins where the stated two 25-foot utility easements end, further substantiates that the 

expressly granted, two 25-foot utility easements have been reasonably used and established as 

drainage easements. 

Additionally, these two five-foot drainage easements clearly are express drainage 

easements as they have always been used for drainage and are labeled as such on the recorded 

survey. Trial Record Exhibit 2. Thus, there is substantial evidence that the drainage pipe located 

under Pear Orchard Road and the culvert are part of two different, express drainage easements. 

2. Prescriptive Easement and Prescriptive Rights 

The lower court erred when it found that an easement by prescription had not been created. 

There is substantial evidence that the Appellants acquired a prescriptive easement for drainage, 

beginning where the PVC pipe runs under the road and extending to the area that naturally flows 

south down the Appellee's lot and into the culvert located under the Appellee's driveway. 

An easement by prescription is established when the possessor's use is (I) open, notorious 

and visible, (2) hostile, (3) under claim of ownership, (4) exclusive, (5) peaceful, and (6) 

continuous and uninterrupted for ten years. Fratesi v. City of Leland, 972 So. 2d 38, 42 (Miss. Ct. 

App. 2008). "Generally, the scope of a prescriptive easement is defined by the adverse use 

exercised during the period of prescription." Id. Quoting West Point v. Womack, 178 Miss. 808 
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174 So. 241, 242 (1937). A prescriptive easement will vest when the person claiming ownership 

to the easement has used the easement continuously and uninterrupted for a period of ten years. 

Delancey v. Mallette, 912 So. 2d 483, 489 (Miss. Court. App. 2005). Requiring a litigant to prove 

that they did not have permission would be unreasonable. Id. 

In the matter at hand, the trial com1 judge erred when she found that the use of the pipe 

was not open, notorious, and visible. The trial court judge erred in finding the following: 

"(O]bviously, the pipe is not visible nor is the direction in which it drains water," (R. 75) because 

the record reflects that substantial evidence was presented proving that the Appellants' use of the 

pipe was open and obvious for the type of use claimed. 

In O.D. Lauck v. Gilbert, 252 Miss. 371; 173, So.2d 626 (1965), the defendant's 

obstruction ofa main drainage ditch also caused obstruction of several other ditches. Id. at 379. 

At trial, the plaintiff testified that a feeder ditch, which ran southwesterly on his property and 

flowed into the main, obstructed ditch had been in existence for about 17 years. Id. at 386. The 

trial court held that the plaintiff had acquired prescriptive rights to use the main ditch and the 

feeder ditch. Id. at 391. The Gilbert Court, quoting klassengill, supra, , said "a natural water 

course is one which has a well-defined bed and banks of varying width and depth, through which 

water is conveyed and discharged into some substantial reservoir or body of water." Id. at 395. It 

is not necessary that there be a continual flow. Id. The court held that the main ditch had the 

characteristics of a natural water course, and the plaintiff had acquired prescriptive rights to have 

the feeder ditch run water into a larger ditch along its natural course without obstruction. Id. 

In reaching its conclusion, the court in Gilbert also relied on the holding in Ferris v. 

Wellborn, 64 Miss. 29, 8 So. 165 (1886), the fact that most of the time land was dry or had no 

water running through it does not deprive the area from being a water course. Id. at 166. In Ferris, 
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the court found that a well-defined creek, which conveyed and discharged water into the low-lying 

lands adjacent to another creek, was still a water course when water was present, and the fact that 

most of the time the creek was dry or not running water would not deprive the creek of being called 

a water course. Id. 

As in Ferris, where the fact that the creek was dry most of the time did not deprive it from 

being a water course, the fact that the drainage pipe in the current case was under the road and not 

always filled with running water does not negate the fact that when water was moving, its use was 

open and visible. Appellant, Dr. McNeil, testified that the size and location of the pipe under the 

road has not changed in any significant way since 1981 when he purchased his property in Orchard 

Place Subdivision. Trial Court Transcript, pg. 34 lines 1-5. Dr. McNeil also testified that 

occasionally over the years the culvert and the pipe under the road have been cleaned out, and on 

at least on two occasions the City had them blown out with water to clean them. Trial Court 

Transcript, pg. 34, lines 6-13. Furthermore, the Appellant, Dr. McNeil, testified that Lot 3 of the 

subdivision, owned by Appellant Mr. Mayton, had drained through the pipe under the road since 

at least 1981. Trial Court Transcript, pg. 36, lines 21-29. Appellant, Mr. Maranto, who moved 

into the subdivision about four years prior to the hearing, also testified that pmts of his yard had 

drained through the pipe since living there. Trial Court Transcript. Pg. 49, lines 22-24; Trial 

Court Transcript, pg. 52, lines 17-25. Also, Mr. Mayton, who bought his lot in April 2013, 

testified that since moving there the water on his lot would typically drain through the pipe under 

the road. Trial Court Transcript at page 63, lines 14-15 & pg. 66, lines 21-26. Thus, there is 

substantial evidence that the pipe's intended use for drainage of surface water would have been 

open, notorious, and visible to the Appellee whenever it would rain. 
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Second, the Appellants' use of the easement was by definition "hostile" to the Appcllee's 

interest. Based on the evidence, the Appellee clearly claims that she did not give the Appellants 

permission to use the pipe in such a manner. Thus, it would be unreasonable to require the 

Appellants to prove that they did not have permission. Delancey v. Mallette, supra. 

Third, the use is clearly under a claim of ownership. The Appellants are asserting that they 

have a right to use the pipe under the road for drainage into the culvert under the Appellee's 

driveway and out the drainage easement to Drainage Canal Number Seven. 

Fourth, the use is peaceful. The Appellants used the pipe for drainage just as anyone who 

owned it would have. Furthermore, the evidence shows that the Appellee never contested the 

water flowing through the drainage pipe and culvert until the spring of 2014, when she plugged 

them with concrete. Trial Court Transcript, pg. 11, lines 8-14. 

Lastly, the use was continuous and uninterrupted for at least ten years. There must be an 

actual intenuption of claimed use by the party who is disputing the adverse possession claim. 

Biddix v. McConnell, 911 So.2d 468, 4 77 (Miss. 2005). In McConnell, the Court found the use 

not to be continuous because the one opposing the claim had removed boundary markers and cared 

for the land in question. Id. Additionally, the boundary markers were often moved and put in 

different places. Id. 

Unlike AkConnell, where the patty disputing the easement physically interfered with the 

claimant's continuous use, there is no evidence that the Appellee in this case ever interfered with 

the use until the current dispute. Unlike McConnell, where removal of boundary markers and 

replacement of boundaries markers in different locations was found to be non-continuous use, the 

Appellant, Dr. McNeil, testified that the actual location and size of the PVC pipe did not change 

from 1981 to present, despite the metal pipe being replaced with PVC pipe in 2007. Trial Court 
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Transcript, pg. 48, lines 25-28; Trial Court Transcript at pg. 46, lines 21-28. Likewise, the owner 

of a prescriptive easement has a duty to perform the necessary maintenance and repair. Fratesi v. 

City of Leland, supra. Thus, the Appellants' and their predecessors' use has been continuous and 

uninten-upted for at least ten years despite the pipe having been replaced. The Appellants have 

presented substantial evidence to show that they acquired a prescriptive easement for drainage. 

Furthermore, like the plaintiff in Gilbert who acquired prescriptive rights to have his water 

flow into the defendant's ditch unobstructed, the cmTent Appellants have provided substantial 

evidence that they have acquired the right to have their water run its natural course into the catch 

basin. Gilbert, supra, at 386. 

Like the feeder ditch in Gilbert which had been in existence for 17 years, there is substantial 

evidence that the flow of water through the pipe under the road and down into the culvert has been 

in existence since at least 1981. Gilbert, supra, at 391. The Appellants' expert testified that there 

appears to be no change in the flow of water in any recent times in the subdivision. Trial Court 

Transcript, pg. 82, lines 25-29; page 83, lines 1-4. 

Additionally, like the ditch in Gilbert which closely followed the natural flow of water in 

the drainage area, the water flowing through the pipe and down to the culvert and catch basin 

closely follows the natural flow of water in the drainage area. Id. at 395. The Appellants' civil 

engineer expert testified that the water flowing through the pipe under the road, into the culvert, 

and down the catch basin was consistent with the natural flow of the natural drainage in the area. 

Trial Court Transcript, page 78, lines 2-4. Moreover, the Appellants' expert witness testified that 

because the land has an upward gradient as it goes west, the Appellant, Mr. Mayton, would have 

to dig a ditch and obtain an easement in order to make the water drain west instead of east, as 

required by the drainage plat. Trial Court Transcript, pg. 79, lines 23-29; pg. 80, lines 1-2; pg. 
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81, lines 19-22. Also, it is obvious from the evidence and nature of the dispute, that with the pipe 

and culvert clogged, the water does not flow west; instead, it remains as is. Trial Court Transcript, 

pg. 95, lines 15-17. Thus, like Gilbert, where the plaintiff had acquired prescriptive rights to have 

its water flow its natural course without obstruction, the Appellants in this case presented 

substantial evidence that they have the right to have their water drain through the PVC drainage 

pipe, into the culvert, and into the catch basin. Id. at 395. 

3. Orchard Plantation Subdivision Restrictive 
Covenant 

The lower court conectly held that a restrictive covenant existed and was binding on all 

parties. The Chancellor was correct when she found that the Orchard Plantation Subdivision's 

restrictive covenant runs with the land and is enforceable against subsequent landowners, including 

the Appellee. A restrictive covenant that runs with the land is enforceable against subsequent 

landowners. Journeay v. Berry, 953 So.2d 1145, 1154 (Miss. Court App. 2007). A restrictive 

covenant runs with the land when the three following conditions are met: (I) the covenanting 

parties must intend to create such covenant, (2) privity of estate must exist between the person 

claiming to enforce the covenant and the person being burdened, and (3) the covenant must touch 

and concern the land in question. Misita v. Conn. 138 So.3d 138, 141 (2014). 

First, the language used to create a covenant will be construed the same as a contract; the 

language will be used in its ordinary sense. Mend.rap v. Harrell, 233 Miss. 679,688 (1958); 103 

So.2d 418, 422 (1958). The burden will be construed in accordance with the circumstances 

surrounding its creation to ensure the carrying out of the covenant's intent and purpose. Id. at 688. 

In Harrell, the Mississippi Supreme Court held that it was obvious that the parties intended the 
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covenant to run with the land when the deed clearly stated in two places that it was to run with 

land. Id. 

In the current case, the deed from the Appellee's grantor, Rochow, clearly gave notice of 

the Declaration of Protective Covenants and Restrictions of Orchard Plantation Subdivision; the 

opening paragraph of the said declaration says," ... that such declaration shall constitute covenants 

to run with all the land." R. 13. Paragraph five (5) of said declaration clearly states, "[E]asements 

reserved for drainage and utility purposes, as shown upon the plat filed herewith or upon other 

instruments of record, shall remain unobstructed." R.15. Additionally, paragraph eight (8), reads, 

"[T]hese restrictions and covenants shall run with the land." R.15. Thus, it is clear from the 

declaration's language that the parties intended that the covenant was to prevent obstruction of the 

use of the drainage and utility easements, and that such covenant was to run with said land. 

Second, a person in privily sits in the position of his grantor. Conn, supra, at 142. The 

Appellee received a deed in 1987 from the previous owner, Rochow, who signed the 1978 

restrictive covenant. Trial Court Record, Exhibit A & B; R.15. Notice of the restrictive covenant 

was specifically stated in the deed that conveyed the property to the Appellee. R. 15. Thus, there 

was privily of estate. 

Third, a restrictive covenant runs with the land when it is so related to the land that it 

enhances its value and confers a benefit to the land. Harrell, supra, at 689. The trial court judge 

in the case at bar was correct when she found that the covenant was intended to benefit the land, 

because it was intended to keep the drainage and utility easements unobstructed so to allow the 

easements to effectively serve their purposes of utility and drainage to prevent flooding and other 

inconveniences to the subdivision. Thus, the trial court judge was correct in concluding that the 
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restrictive covenant prohibiting the obstruction of the drainage and utility easements was 

enforceable against the Appellee. 

4. Obstruction of the Appellants' drainage easements 

a. Violation of Restrictive Covenant 

The trial comtjudge correctly held that the Appellee violated the restrictive covenant. The 

language of the restrictive covenant read as follows, "[ A ]n obstruction of the drainage and utility 

easements would result in the other owners' right to enjoin the violation." R.15. The Appellee 

admitted that she placed concrete in front of the outlet of the culvert and the PVC pipe under Pear 

Orchard Road in order to obstruct the flow of water. Trail Court Transcript, pg. 22, lines 7-12. 

Thus, the Appellee clearly obstructed the flow of water through both of the two recorded 25-foot 

utility easements that have always been reasonably used for drainage, as well as the two five-foot 

drainage easements of record that extend from the catch basin, in violation of the restrictive 

covenant. 

Nonetheless, the trial comtjudge erred in finding that the Appellants' failure to follow the 

drainage plan precludes the Appellee from being in violation of the restrictive covenant. The trial 

court wrongly denied the Appellants' injunction by relying on MCA 19-27-31 as a defense to the 

Appellee's violation of the restrictive covenant. In order to vacate or alter a plat or map that has 

been recorded, the landowner may petition the comt. MCA 19-27-31. The term "may" petition 

has been construed to mean that one who wishes to vacate, alter, or modify a plat must petition, or 

they can just go with the "status quo." City of Gulfport v. McHugh, 38 So.3d 674, 677 (Miss. 

Court App. 2010). 

The trial court relied on COR Developments, LLC, et al., v. College Hill Heights 

Homeowners, LLC, 973 So.2d 273 (Miss. Comt App. 2008). In College Hill, COR Development 
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was trying to build condominium units. Id. at 273. Parts of the project would obliterate some of 

the platted interior lot lines, utility easements, and a portion of a platted right-of-way. Id. at 283. 

Per the development plans, part of the condominiums would sit over the interior lot lines and utility 

easements, and part of the condominium would utilize part of the platted right-of-way. Id. The 

right-of-way was never constructed, and pmt of an existing home was built, partially obstructing 

a portion of the right-of-way. Id. at 286. The comt in College Hill held that prior non-use of 

platted roads and easements did not constitute abandonment as to give COR the right to obstruct 

and alter the area platted for the easements and roads by their new development, and regardless of 

the prior non-use, COR still had to petition to change the plat to vacate or alter the existing area 

platted for roadway and easement. Id. 

Unlike in College Hill where the developers were trying to build on the utility easement 

and right-of-way, the Appellants were only trying to exert their rights as easement holders and 

parties to a covenant. Fmthermore, the Appellants were trying to enforce their right to keep an 

easement unobstructed, rather than trying to obstruct an unused easement, as in College Hill. 

Unlike in College Hill where the platted easements that they were obstructing had not been 

abandoned, and thus needed comt approval to be altered, the Appellants were not asking to alter, 

vacate, or modify any plat. Thus, regardless of whether the Appellants and the Appellee had 

followed the recorded drainage plan, the Appellants were not trying to vacate the drainage plan. 

Contrary to the situation in College Hill where the developers argued that abandonment of the 

easement precluded the requirement that they petition the court to obstruct it, the Appellants are 

not trying to argue that abandonment of the drainage plan allows them to use the drainage pipe and 

culvert in the designated easement. Instead, the Appellants are trying to enjoin both the Appellee's 

violation of the restrictive covenant and her unreasonable interference with their easement rights. 
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Thus, the noncompliance with the drainage plan is a separate issue from the Appellee's violation 

of the restrictive covenant and interference with the Appellants' easement rights. 

b. Unreasonable Inte(ference with Appellants' 
Drainage Rights 

The Appellants presented substantial evidence that they have a drainage easement, and the 

Appellee's plugging of the PVC drainage pipe and culvert obstructed the Appellants' continued 

and reasonable use of the easement. 

"A servient owner has the right to use the land in any way not inconsistent with the rights 

granted under the easement or which do not become an encroachment upon or interference with 

the means and facilities the owner of the easement may lawfully use." Sumrall v. United Gas Pipe 

Line Company, 232 Miss. 141, 152 (Miss. 1957). In Sumrall, the easement owner sued to enjoin 

the servient owner's use of ponds that were inundating the easement owner's pipelines. Id at 147. 

The water was causing the pipes to break and the easement owner had no method of repairing 

pipes which were submerged in water. Id. The Court held that the lakes' overflow on the easement 

caused an unreasonable interference with the easement for operation of the gas pipelines, and 

affirmed the lower court's ruling that the interference is permanently enjoined. Id. at 153. The 

Court held that any obstructions built on or over the pipeline easement constituted an unwarranted 

interference with the easement holder's rights, entitling them to protect their rights with an 

injunction. Id. at 147. 

As in Sumrall, where the water's destruction of the pipelines was held to have unreasonably 

obstructed the easement's use as a pipeline easement, the Appellee's plugging of the drainage pipe 

and culvert prohibited water from draining through the drainage easements, causing water to stand 

on the Appellants' yards. Thus, the Appellee unreasonably obstructed the easements intended 
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purpose of draining water. Therefore, the Chancellor erred in not enjoining the Appellee's 

unreasonable obstruction of the easement. 

As this Court has previously stated, in the proper case, wrongful flooding shall be enjoined. 

Gilbert, supra, at 637, quoting 56 Am. Jur., Waters, Sec. 442 (l 947). Where a ditch is constructed 

across the lands of two adjacent proprietors in accordance with the natural flow of water, neither 

can disregard the rights of the other by changing the course of such water. Id. at 637, quoting 93 

C.J.S., Waters,§ 114(a)(4) (1956). 

Like the aforementioned plaintiffs in Gilbert who were entitled to a mandatory/permanent 

injunction requiring the defendants to remove the obstructions to the natural flow of water through 

the ditches, the Appellants should also have been awarded a mandatory/permanent injunction 

requiring the Appellee to remove the obstructions to the natural flow of water through the pipe, 

culvert, and out to Drainage Canal Number Seven. 

Despite the substantial amount of evidence, the trial court relied on Palmer v. lvfassengill, 

supra, and ruled that the Appellants' noncompliance with the drainage plan was a defense to the 

Appellee's wrongful conduct. R. 77. In Massengill, the court held that the plaintiffs digging ofa 

drag line caused them to be the initial wrongdoer, and the defendants' building a dam that caused 

flooding for the plaintiffs was a defense to the plaintiffs' initial wrongdoing. Id. at 386, 390. 

Unlike the facts in Massengill, the Appellants did not create a drag line causing water to 

flow at greater amounts towards the Appellee, and the Appellants have easement rights to allow 

water flow through the pipe. Furthermore, the use of the pipe under the road has been in existence 

since at least 1981, making it more like Gilbert where the plaintiff had acquired prescriptive rights 

to have their water go with the natural water course, and the water in the current case cannot drain 

west as the drainage plan shows without substantial work and cost. Gilbert, Id. at 395. Even though 
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the drainage pipe under the road does not correspond with the drainage plan, the Appellants' use 

of the pipe for drainage is consistent with their long used easements rights, and their easement 

rights are not barred by the separate issues of the drainage plan. 

B. The trial court judge erred when she found the 
injunction was not necessary to prevent irreparable 
harm. 

The remedy of an injunction is preventive in nature; therefore, one does not have to wait 

until the injury occurs to seek an injunction. A party must show an irreparable threat of injury. 

Heidkamper v. Odom, 880 So.2d 362, 365 (Miss. Court App. 2004). In the current case, the lower 

court held that there was no irreparable harm because there is insufficient proof that the Oliver 

Culvert is the sole means of water drainage for the Appellants, and that there is insufficient proof 

as to what it would cost to comply with the drainage plan." R. 78. 

In State Secretary v. Gunn, 75 So.3d 1015, 1020 (2011), the Mississippi Supreme Court 

found that chancellor had not abused her discretion in finding that in-eparable injury was likely to 

occur if she did not enjoin the construction of a sidewalk before property rights were determined. 

The Court said that it would be irreversible harm to allow the sidewalk to be built before 

determining who owned the property. Id. at I 020. 

Like the reasoning in Gunn where it would be irreparable to allow construction to continue 

without dete1mining ownership rights, not enjoining the Appellee's violation of the restrictive 

covenant ignores the Appellants' property rights. Thus, the failure to follow the restrictive 

covenant and enjoin the obstruction causes in-eparable harm to the parties because it essentially 

abrogates the parties· property agreement. 

Furthermore, it is irreparable harm to deprive the Appellants of their prope1ty right to 

reasonably use the drainage easement as they always had done. The Appellant, Dr. McNeil, 
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testified that prior to the Appellee obstructing the pipe and culvert, the three Appellants' properties 

drained in about 12 to 24 hours, but after the obstruction, it took almost nine weeks for the water 

to drain. Trial Court Transcript, pg. 210, lines 10-18. Appellant, Mr. Maranto, also testified that 

prior to the Appellee's obstruction of the pipe and culvert there was little standing water, but after 

the blockage, drainage got much worse. Trial Court Transcript, pg. 57, lines 5-8. Furthermore, 

Appellant, Mr. Mayton, testified that he did not experience any significant flooding damage prior 

to the obstruction of the pipe and culvert. Trial Court Transcript, pg. 219, lines 2-4. He testified 

that once the obstruction was removed his property drained normally, and his property normally 

drains in less than 24 hours, which has never harmed his property in the past. Trial Court 

Transcript, pg. 219, lines 8-16. 

Also, Appellant, Dr. McNeil, testified that the obstruction caused water to stand on his 

property for about nine weeks, causing damages in the amount of $3,640.00. Trial Court 

Transcript, pg. pg. 214, lines 5-10; 212, lines 7-19. Appellant, Mr. Maranto testified that the 

Appellee's obstruction of the drainage caused his Bermuda grass to die, and the replacement of his 

Bermuda grass would cost about $1,325.00. Trial Court Transcript, pg. 216, lines 5-13. The 

Appellant, Mr. Mayton, presented evidence of damages totaling $18,759.62. Trial Court 

Transcript, pg. 220, lines 16-19. Mr. Mayton, had to re-sod his yard due to the water damage that 

not only killed his grass but also caused fungus to grow on the grass that abutted the dead grass. 

Trial Court Transcript, pg. 222, lines 12-18. There was $5,810.00 paid to West Carroll Sod for 

replacing the dead and infected grass. Trial Court Transcript, pg. 220, lines 8-9; Trial Court 

Transcript, pg. 225, lines 17-28. Mr. Mayton also testified that he paid Patrick's Lawn Service 

$6,667.50 for the necessary equipment and labor to replace the damaged sod. Trial Court 

Transcript, pg. 220, lines I 0-12. Mr. Mayton paid Waste Hauling and Disposal $360.00 to remove 
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and haul off the damaged grass. Trial Court Transcript, pg. 219, lines 28-29 & pg. 220, line 1. 

He also had to rent a pump from Taylor Rental for $145.00 to pump the standing water off his 

yard. Trial Court Transcript, pg. 220, lines 2-3. Mr. Mayton also had to expense $406.00 to 

Swafford Heating and Air to replace the fan in his air condition unit that was ruined by water 

damage. Trial Court Transcript, pg. 220, lines 5-7. Furthermore, Mr. Mayton paid Hooker 

Engineering $5,370.00 to perform elevation readings, create a land plat, mark land boundaries, 

and testify. Trial Court Transcript, pg. 220, lines 13-15. Thus, there is substantial evidence that 

the Appellants would suffer irreparable harm if the Appellee's obstruction of the easement was 

not enjoined. 

C. The trial court judge erred when she found that the 
threatened harm to the Appellant does not outweigh the 
harm the injunction inight do to the Appellec. 

The lower court held that the type of harm that the Appellants complain ofis the same type 

of hmm that the Appellee would experience if the injunction were granted. However, this holding 

conflicts with the substantial amount of evidence presented at trial. 

The Appellee testified that prior to the flood in the spring of 2014, except for a flood in 

1991, she normally did not have flooding of this type. Trial Court Transcript, pg. 129, lines 22-

29. The evidence shows that the pipe and culvert had been in existence since 1981, and that the 

flow of the water and use of the easement has remained roughly the same. Thus, there is no proof 

that the injunction would harm the Appellee. After all, the injunction would merely remove the 

concrete obstructions, making the culve11 and ditch unobstructed by concrete as they had been 

since 1981. 

IL THE APPELLATE COURT SHOULD FIND THAT THE TRIAL 
COURT ERRED IN NOT AW ARD ING DAMAGES TO THE 
APPELLANTS BECAUSE THE APPELLANTS PROVIDED 
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SUBSTANTIAL EVIDENCE OF THEIR DAMAGES RESULTING 
FROM THE APPELLEE'S OBSTRUCTION OF THE FLOW OF 
WATER. 

When a person's property has been injured by water due to the wrongful act of another, the 

person may seek damages. Gilbert, supra, citing 56 Am. Jur., Waters, Sec. 442 (1947). Damages 

are typically the diminution in value of the property when the injury is permanent in nature. 

Gilbert, Id. at 396. In case of temporary or occasional injuries, the value is the diminution in rental 

value or in some jurisdictions, the cost of restoring the land to its fonner condition when the value 

to restore is less than the diminution in value of the whole property. Id. 

In Gilbert, the plaintiff was awarded $1,500.00, the cost of having to re-dig its ditch due to 

the obstructions by the Defendant, but he was not granted damages for the seed, fe1tilizer, and 

labor expended when he knew prior to planting that the land was subject to overflow and unfit for 

growing improved grasses. Id. at 391,393. Unlike in Gilbert where the defendant continued to 

try and grow grass on land he knew was subject to flood and unfit for growing improved grass, the 

Appellants in the current case provided testimony that they had always had grass in their yards, 

and this type flooding which killed their grass had never occu1Ted. Id. at 396. 

More specifically, the Appellant, Dr. McNeil, testified that the standing water on his 

prope1ty caused his damages in the amount of $3,640.00, which is the estimate he received from 

the landscape professional for the price of re-sodding the area where his St. Augustine grass has 

been killed. Trial Cour/ Transcript, pg. 212, lines 7-19. Appellant, Mr. Maranto, testified that he 

also sustained damages to his property after the Appellee's obstruction of the drainage caused his 

Bermuda grass to die; Appellant, Maranto, testified that the replacement of his Bermuda grass 

would cost about $1,325.00. Trial Court Transcript, pg. 216, lines 5-13. The Appellant, Mr. 

Mayton, presented evidence of damages totaling $18,759.62. Trial Court Transcript, pg. 220, 
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lines 16-19. Mr. Mayton, had to re-sod his yard due to the water damage that not only killed his 

grass but also caused fungus to grow on the grass that abutted the dead grass. Trial Court 

Transcript, pg 222, lines 12-18. There was $5,810.00 paid to West Carroll Sod for replacing the 

dead and infected grass. Trial Court Transcript, pg 220, lines 8-9; Trial Court Transcript, pg 

225, lines 17-28. Mr. Mayton also testified that he paid Patrick's Lawn Service $6,667.50 for the 

necessary equipment and labor to replace the damaged sod. Trial Court Transcript, pg 220, lines 

10-12. Mr. Mayton paid Waste Hauling and Disposal $360.00 to remove and haul off the damaged 

grass. Trial Court Transcript, pg 219, lines 28-29 & pg 220, line 1. He also had to rent a pump 

from Taylor Rental for $145.00 to pump the standing water off his yard. Trial Court Transcript, 

pg 220, lines 2-3. Mr. Mayton also had to expense $406.00 to Swafford Heating and Air to replace 

the fan in his air condition unit that was ruined by water damage. Trial Court Transcript, pg 220, 

lines 5-7. Furthermore, Mr. Mayton paid Hooker Engineering $5,370.00 to perform elevation 

readings, create a land plat, mark land boundaries, and testify. Trial Court Transcript, pg 220, 

lines 13-15. 

In order to maintain action for damages, the iajuries must have been proximately caused 

by negligent or wrongful acts of the defendant Gilbert, supra, at 397 quoting 15 Am. Jur., 

Damages, Sec. 18 (1938). In lvfississippi State Highway Commission v. Engel/, 251 Miss. 855, 

857 (1965), the defendant acquired land next to the plaintiffs land to remove sand and clay from 

the land for roads, and the plaintiff contended that this use damaged his prope1ty. Id. The evidence 

presented showed that prior to the defendant clearing the land, the water percolated into the soil 

and the down flow to the plaintiffs lower lying land was reasonable. Id at 859. After the 

defendant cleared the land, the water falling on the land no longer percolated into the soil, but it 

ran onto the plaintiffs land at a much faster rate. Id at 859. The fast-moving water carried debris 
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down and into the plaintiffs minnow pond and lake, killing fish. Previously, the ponds had been 

much clearer. Id. at 860. The Mississippi Supreme Court agreed that the grade and rainfall were 

not the real culprits because they existed long before the Appellant's use of the property and no 

damage resulted to the Appellee's property then. Id. Thus, they agreed that the defendant's use 

was the proximate cause of the plaintiffs damage. Id. 

Like in Engel! where the rain and land grade had existed for quite some time without issue, 

the Appellants presented substantial evidence that there had been no changes to the area and this 

type of flooding had not occmTed during previous rains until the Appellee obstructed the pipe and 

culvert. 

Specifically, the Appellant, Dr. McNeil, testified that prior to the Appellee obstructing the 

pipe and culvert, the three Appellants' properties drained in about 12 to 24 hours, but after the 

obstruction it took almost nine weeks for the water to drain. Trial Court Transcript, pg. 210, lines 

10-18. Furthem10re, Appellant, Dr. McNeil, testified that his yard had been sodded in the 1990s 

and did not have weeds until the water stood on his property for about nine weeks after the 

obstruction. Id. at pg. 214, lines 5-10. Additionally, Appellant, Mr. Maranto, testified that he 

would agree with Dr. McNeil's testimony as to the drainage in the subdivision. Trial Court 

Transcript, pg. 215, lines 23-25. Mr. Maranto testified that prior to the Appellee's obstruction of 

the pipe and culvert, there was little standing water, but after the blockage, drainage got way worse. 

Trial Court Transcript, pg. 57, lines 5-8. Moreover, Appellant, Mr. Mayton, testified that he did 

not experience any significant flooding damage prior to the obstruction of the pipe and culve1t. 

Trial Court Transcript, pg. 219, lines 2-4. He testified that once the obstruction was removed his 

property drained normally, and his properly normally drains in less than 24 hours, which has never 

harmed his property in the past. Trial Court Transcript, pg. 219, lines 8-16. 
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Thus, there was substantial evidence presented that the Appellee's obstruction was the 

proximate cause of the standing water and dead grass on the Appellants' properties. Therefore, 

the lower court erred when it did not award damages to the Appellants. 

Appellants respectfully submit that the Chancellor was eminently incorrect in applying the 

facts and the correct legal standards to this particular case and her ultimate decision to deny the 

injunction and damages. 

CONCLUSION 

The lower court erred when it did not pe1manently enjoin the Appellee's obstructions to 

the easements, and the lower comt erred when it did not grant damages to the Appellants for their 

injuries sustained by the Appellee's wrongful conduct. The Appellants have provided substantial 

evidence that they have a drainage easement, and that the Appellee used concrete to obstruct the 

flow of water through the easement. The obstruction by the Appellee unreasonably violated the 

Appellants' rights as easements holders, and violated the restrictive covenant for Orchard 

Plantation Subdivision. The Appellants proved that without the injunction they would suffer 

irreparable harm, but granting the injunction would not harm the Appellee. Instead, granting the 

iajunction would cause the water to drain as it had for nearly 33 years. Furthermore, the Appellants 

proved that the flooding damaged their properties, and that the Appellee's obstructions to the pipe 

and culve1t were the proximate cause of their injuries. 

RESPECTFULLY SUBMITTED, this, the .~:)st~ day of October, 2016. 
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