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STATEMENT OF FACTS 

 Kimrick Smith Kimrick, age 19,  died on November 8, 2010 from a stab wound after he 

had been treated and discharged from University of Mississippi Medical enter.  On November 7, 

2011, his mother, Kim Hampton, had a Notice of Claim letter hand delivered to UMC.  She had 

made no demands and had no communications with UMC concerning Kimrick’s death prior to 

that time .   UMMC sent Ms. Hampton a denial of claim letter on February 28, 2012 and Ms. 

Hampton filed suit pro se on May 29, 2012.  In July of 2012, the wording of the Mississippi 

TCA changed but it was prospective, not retroactive. 

 Ms. Hampton was not able to secure counsel until February 21, 2013. Before that, while 

Ms. Hampton was still proceeding pro se, counsel for UMC had a subpoena issued to the Marion 

County DA  regarding the criminal file for the stabbing  and propounded written discovery to 

Ms. Hampton (September 12, 2012).  At oral argument, counsel for UMC admitted that in that 

discovery, UMC asked no questions concerning when Ms. Hampton learned she had a cause of 

action or anything that they said they needed to know to determine the timeliness of the filing. 

(See Appendix 4).  Thereafter UMC  filed a Motion to Compel the Marion County DA to 

produce the file and issued a notice of hearing (October 15, 2012); went to Court and obtained an 

Order compelling the Marion County DA to produce the criminal file (October 22, 2012 ); filed a 

Motion to Compel Ms. Hampton to respond to discovery and noticed that motion (November 26, 

2012); and obtained an Order compelling the responses by Ms. Hampton (December 10, 2012) 

which UMC received on December 27, 2012 (See Appendix 5).  UMC then noticed Ms. 

Hampton’s deposition (January  14, 2013); renoticed Ms. Hampton’s deposition and noticed the 

deposition of a witness, Angela Tucker (February 4, 2013); and filed a Motion to Dismiss the 

case, not on the basis of missing the statute of limitations, but rather for Ms. Hampton’s not 

participating in discovery.    
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After Ms Hampton secured counsel,  counsel responded to the Motion to Dismiss  and  

a hearing was held.  UMC argued its position as did Ms. Hampton’s attorney, and the Court 

denied UMC’s motion (April 22, 2013).  The parties then entered into an Agreed Scheduling 

Order and UMC took Ms. Hampton’s deposition  (May 1. 2013).  UMC also participated in the 

deposition of Dr. Douglas Soltys on May 22.  Only on May 28, 2013 did UMC file its motion for 

summary judgment claiming that the complaint was not timely filed. This motion was briefed 

and argued to the Court and taken under advisement.  At no time did UMC seek a stay of the 

case pending the Court’s ruling on its motion.  Rather UMC proceeded to participate in further 

discovery and trial preparation.  The Trial Court ultimately denied UMC’s Motion on November 

6, 2013.    

The case proceeded to trial, with the Trial Court sitting as the finder of fact and 

adjudicator as proscribed by the TCA.  On July 15, 2014, the Trial Court issued its opinion and 

awarded a judgment in favor of Ms. Hampton.  UMC appealed and the Court of Appeals has 

reversed that decision, holding that the statute of limitations had been missed and that UMC had 

not waived this statutory defense by its participation in litigation.  

Summary of Argument for Certiorari 

  The wording of 11-46-11 at the time this pro se plaintiff proceeded clearly states that 

should the governmental entity deny the claim, then the additional ninety days during which the 

claimant may file suit shall begin to run.  This is not a matter of statutory analysis or 

interpretation when the language of statute is clear.   

In essence, the Court of Appeals decision in this matter retroactively applies a revised 

version of 11-46-11 when admittedly there was nothing in the revised statute that would indicate 

a legislative intent to have the revision applied retroactively, flying in the face of well 

established principles of law concerning the retroactive applications of statutes. 
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Moreover the Court of Appeals erred in attempting to apply non-binding dicta from a 

previous holding of this court, again against precedent, and applied a hypothetical situation in 

that dicta to the facts of this case which are clearly distinguishable.   

Finally, the Court of Appeals found no waiver by UMC of its statute of limitations 

defense despite UMC’s participation in discovery prior to filing its Motion for Summary 

Judgment. The Court of Appeals substituted its own findings of fact, when it was clear that the 

Trial Court rejected UMC’s claim that it first needed to take Ms. Hampton’s deposition before it 

could move for summary judgment on the timeliness of the filing.  UMC had propounded written 

discovery to Ms. Hampton which did not even ask any questions about when she discovered her 

claim.  The Trial Court’s findings of fact on the issue were not manifestly wrong or clearly 

erroneous.  

Certiorari should be granted in this case to correct the erroneous holding of the Court of 

Appeals concerning the application of the TCA retroactively and the erroneous rejection of the 

Trial Court’s findings with respect to UMC’s participation in litigation.   

Argument 

 

1. Pro Se plaintiff’s filing was timely. 

In May of 2012, when this action was filed by Ms. Hampton pro se , Miss. Stat. 11-14-

11(3) read: 

All actions brought under the provisions of this chapter shall be commenced within one 

(1) year next after the date of the tortious, wrongful or otherwise actionable conduct on 

which the liability phase of the action is based, and not after; provided, however, that the 

filing of a notice of claim as required by subsection (1) of this section shall serve to toll 

the statute of limitations for a period of ninety-five (95) days from the date the chief 

executive officer of the state agency receives the notice of claim, or for one hundred 
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twenty (120) days from the date the chief executive officer or other statutorily designated 

official of a municipality, county or other political subdivision receives the notice of 

claim, during which time no action may be maintained by the claimant unless the 

claimant has received a notice of denial of claim. After the tolling period has expired, the 

claimant shall then have an additional ninety (90) days to file any action against the 

governmental entity served with proper claim notice.  However, should the 

governmental entity deny any such claim, then the additional ninety (90) days 

during which the claimant may file an action shall begin to run upon the claimant’s 

receipt of notice of denial of claim from the governmental entity….(emphasis added) 

This language is clear – claimants have one year to file suit but that one year is tolled by the 

giving of notice.  After the tolling period, there is another 90 days to file suit.  However, should  

the government deny the claim, the additional 90 days begins to run from the receipt of the 

denial.  A pro se claimant, reading these sentences in sequence, would know when the one year 

ended and could calculate the date from the receipt of the government of the notice, to determine 

the time added to that one year. Then, the claimant could add an additional 90 days to file suit 

either from the end of the tolling period or from the date of any notice of denial of the claim. 

Most recently this Court has said that when looking at the language of a statute, when it is 

found to be 'clear and unambiguous, the plain meaning' of those words should apply and there is 

no need to apply principles of statutory construction. In other words, in the absence of statutory 

ambiguity, the Court gives effect to a statute's plain language. Fisher v. Drankus, 204 So.3d 

1232 (Miss. 2016).  Here there is no statutory ambiguity.   

In the spring of 2012, the legislature passed a revision to the statute to delete the 

“however…” sentence and replace it with: 
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“No action whatsoever may be maintained by the claimant until the claimant receives a 

notice of denial of claim or the tolling period expires, whichever comes first, after which 

the claimant has an addition ninety (90) days to file suit… 

This version did not become effective until July 1, 2012.  While the Act revising the statute may 

read “An Act to Amend 11-46-11…to Clarify the Statute of Limitations and Notices to be 

provided…”, there is nothing in the new version to indicate that the legislature intended it to be 

applied retroactively.  Even the Court of Appeals noted that a revised statute  should not apply 

retroactively unless there was manifest language in the act showing legislative intent to do so.  

Mladinich v. Kohn, 186 So. 2d  481, 483 (Miss. 1966); " [A statute] will not be construed as 

retroactive unless the words admit of no other construction or meaning, and there is a plain 

declaration in the act that it is." Id. (emphasis added). " In Hudson v. Moon, this Court said that 

it has " continuously followed the rule that statutes will be construed to have a prospective 

operation only, unless a contrary intention is manifested by the clearest and most positive 

expression." Hudson v. Moon, 730 So.2d. 930-31 (Miss. 1999) (emphasis added). The 2012 

amendment to the statute has no language in it, no positive expression, that it should be applied 

retroactively.  Certiorari should be granted in this case because the Court of Appeals has 

retroactively applied a later version of the statute to the action Ms. Hampton filed in May of 

2012 and under the simple language of the prior statute, Ms. Hampton filed her case in a timely 

manner given the denial of the claim by UMC.   

 The Court of Appeals further erred in attempting to apply dicta from Page v. University 

of Southern Mississippi,  878  So.2d 1003, 1009 ( Miss. 2004) to the facts of that case.  The COA 

noted that the reference to Page was mere dicta yet applied it as if binding. The non-precedential 

statements in Page based on a vague hypothetical factual situation not present was nothing more 

than non-binding dicta. Lee v. Memorial Hosp. at Gulfport, 999 So.2d 1263 ¶ 10 fn. 3 (Miss. 

2008) Harrington v Yazoo & M.V.R. Co., 111 So. 444 (Miss. 1927) (holding that announcement 
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by the court on opinion on question not presented for decision is not controlling).  This Court has 

held on several occasions that dicta is not binding Taylor v. State, 122 So. 3d 707, 742 (Miss. 

2013) (noting a long line of cases holding dicta has no binding effect)(citations omitted).  

Moreover the Page dicta the Court of Appeals relied upon (an example  of a claim being denied 

after the tolling period ends), is inapplicable to the facts of this case .  In that example, the Page 

court considered a hypothetical case where a cause of action accrued 1/1/2003, where notice by 

the government entity was received 2/1/2003 and the 120 day tolling period ended 6/1/2003.  

The government denied the claim on 10/1/2003, after the tolling period, but before the end of the 

one year statute of limitations.  The issue, then, was whether the claimant still have the full year 

to file suit.  This hypothetical is different from the facts of this case.  Here the denial of the claim 

came after both the tolling period and the one year period had ended (November 12, 2010 to 

November 12, 2011) and during the final 90 days for filing suit.  So the Page dicta that the Court 

of Appeals said provided guidance was clearly different from the facts of this case and should 

not have been relied upon.  Certioriari should be granted because even the dicta in prior cases did 

not support the Court of Appeals ruling. 

2.  UMMC waived its statute of limitations defense 

The Court of Appeals held that UMC had not waived its defense despite UMC’s  

participation in the litigation prior to filing its Motion for Summary Judgment on the statute of 

limitations issue.  The Court of Appeals accepted UMC’s argument that it needed to take Ms.  

Hampton’s deposition to determine when she learned she had a cause of action to then assess 

whether the statute had been missed.  However, UMC admitted during oral argument that it had 

propounded written discovery to Ms. Hampton which she answered prior to UMC’s noticing her 

deposition, and no interrogatories were asked that dealt with statute of limitations issues.  Instead 

of propounding further a specific interrogatory concerning discovery of the claim, UMMC chose 
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to re-notice Ms. Hampton’s deposition twice, and then brought a Motion to Dismiss for her 

failure to participate in the litigation.  UMMC’s strategy was not to discover the facts needed to 

determine if their statute of limitations defense was viable;  but rather to get the case dismissed 

because Ms. Hampton did not have an attorney, did not show up for her depositions, and 

probably would not answer the Motion to Dismiss.  Even when Ms. Hampton did secure an 

attorney, UMMC answered discovery propounded to it,  pursued its strategy of dismissal based 

on non-cooperation, and pressed for a hearing on their Motion to Dismiss--only to have that 

Motion denied.     Thereafter, UMMC entered into an Agreed Scheduling Order for further action 

in the case and participated in the deposition of Dr. Soltys.  At no point, did UMMC specifically 

reserve its right to raise the statute of limitations defense in any of these actions it took.  While 

there may have been some initial delay in movement of the case between September and 

February due to Ms. Hampton’s not having counsel, UMMC still actively engaged in litigation 

between February and May when she did, which  constituted a waiver by UMMC of the statute 

of limitations defense.     

UMC made the same argument to the Trial Court – that it could not bring its motion until 

after Ms. Hampton’s deposition – and the Trial Court clearly rejected it.  A trial judge’s findings 

of fact will not be disturbed on appeal unless they are shown to be “manifestly wrong” or 

“clearly erroneous.” Upchurch Plumbing, Inc. v. Greenwood Utils. Comm’n, 964 So. 2d 1100, 

1107-08 (Miss. 2007). In Horton v. Ms Credit , 926 So.2d 167, 181 (Miss. 2006) this Court said: 

“We decline today to set a minimum number of days which will constitute unreasonable delay in 

every case, but rather we defer such findings for the trial court on a case by case basis”.  Again, 

the trial Court here apparently found that UMMC’s delay and participation in litigation 

constituted a waiver and its holding should be upheld unless manifestly wrong.  There has been 

no showing of that.   
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CONCLUSION 

 

For the reasons set forth above, this Court should grant certiorari and should reverse the 

decision of the Court of Appeals and reinstate the Final Judgment of the Trial Court in this 

matter.   

RESPECTFULLY SUBMITTED, this the 7th day of March, 2017. 
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