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REPLY BRIEF 

 The plaintiffs’ responsive brief is long on rhetoric but conspicuously short on substance.  

The plaintiffs go out of their way to lob ad hominem volleys—calling Hyundai’s arguments “ab-

surd,” “outrageous,” and “preposterous” (Appellees’ Br. 5, 22, 28)—but they are asking adjectives 

to stand in for evidence.  When it comes to analysis, the plaintiffs’ brief is more notable for what 

it doesn’t say than for what it does.  In key respects—and on a number of different issues—the 

plaintiffs simply have not engaged, let alone rebutted, the merits of Hyundai’s position.  Once the 

Court cuts through the fog of the plaintiffs’ name-calling, it will be absolutely clear that the $10.5 

million judgment entered on the jury’s verdict is indefensible and must be reversed. 

I. This Court should reverse and render judgment for Hyundai. 

 As Hyundai explained in its opening brief, this Court should reverse and render for three 

independent reasons.  First, the plaintiffs offered no legally sufficient evidence to support their 

theory that the crash was survivable; Mickey Gilbert’s newly-hatched, inadmissible, and counter-

factual opinion that the Excel was traveling only 18 mph at impact does not remotely suffice.  

Second, the plaintiffs offered no legally sufficient evidence that the Excel was defectively de-

signed; James Mundo’s conclusory opinion, which was based on an untested computer simulation 

generated without the “total energy” calculations that are essential to a reliable crashworthiness-

design analysis, doesn’t pass muster.  Third, Gilbert’s concession that the plaintiffs’ original re-

constructionist’s opinion “made no sense” confirms that Hyundai was (just as it argued) entitled 

to judgment as a matter of law following the first trial.  As explained below, the plaintiffs have 

failed to offer a meaningful response to any of these three positions. 

A. There is no legally sufficient evidence to support the plaintiffs’ theory that the 
Excel was traveling only 18 mph at impact. 

 The plaintiffs do not dispute any of the following foundational facts: (1) their theory that 

the Excel was traveling only 18 mph at the time it hit the Lincoln is essential to proving that the 
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crash was survivable, and thus to their enhanced-injury claim; (2) the only evidence that they of-

fered to support that newly-hatched theory (which flatly contradicts their 35-mph impact-speed 

position in the first trial) was the expert testimony of their substitute accident reconstructionist, 

Mickey Gilbert; and (3) without Gilbert’s testimony, their claim fails as a matter of law.  See 

Hyundai Br. 17-25.  As Hyundai explained in its opening brief, Gilbert’s opinion fails Daubert 

muster, and should have been excluded, for several reasons.  The plaintiffs’ responses—which 

ignore Hyundai’s most trenchant critiques—come up well short. 

1. Gilbert’s 18-mph theory was transparently reverse-engineered. 

 The plaintiffs naturally insist, as they must, that “Gilbert did not reverse engineer” his 18-

mph impact-speed theory.  Appellees’ Br. 4.  The facts, though, show otherwise:   

1) The plaintiffs do not deny that in order for their enhanced-injury theory to hold to-

gether, they had to prove that the Lincoln-Excel collision would have produced a 

change in velocity (“ΔV”) inside an intact Excel of no more than approximately 35 

mph—that was the upper limit.  See Hyundai Br. 9, 18, 20.   

2) Nor do the plaintiffs deny that in order to meet that all-important 35-mph-ΔV bench-

mark, they initially turned to reconstructionist Andrew Webb, who, after reviewing the 

crash evidence—including the accident report, crash-scene photographs, and the coro-

ner’s report—and inspecting the vehicles,1 determined that the Excel was traveling 35 

mph at the time of impact.  See Hyundai Br. 9-10. 

3) Nor do the plaintiffs deny (now) that Webb’s ΔV calculation “didn’t make any sense,” 

or that his finding that the Excel was traveling 35 mph, when combined with the Lin-

coln’s acknowledged 55-mph impact speed, should have produced “a delta-v of 50”—

                                                 
1 See Brief of Appellees at 12, Hyundai Motor America v. Applewhite, 53 So. 3d 749 (Miss. 2011) 
(“Applewhite I”), No. 2008-CA-01101 (Mar. 17, 2010). 
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a force that would have rendered the crash statistically unsurvivable and thereby fore-

closed the plaintiffs’ liability theory.  See Hyundai Br. 9-10. 

4) Nor, finally do the plaintiffs deny that, on remand, Gilbert reviewed the very same 

evidence that Webb had reviewed in concluding that the Excel was traveling 35 mph, 

and yet arrived at an impact speed that was only half as fast as Webb’s—18 mph, a 

speed that conveniently produced (almost on the number) the necessary 35-mph ΔV 

estimate. 

The plaintiffs attack as “absurd” (Appellees’ Br. 5) Hyundai’s suggestion that Gilbert tai-

lored his impact-speed estimate to fit their predetermined 35-mph ΔV theory.  Not so, they say—

Gilbert “inspected the accident vehicle [and] the adverse vehicle (Lincoln) and reviewed all evi-

dence from the accident scene,” and then “analyzed the police report and police photographs,” 

before concluding that the Excel was traveling only 18 mph when it hit the Lincoln.  Id.  But those 

are the very same data that the plaintiffs’ first reconstructionist Webb consulted in concluding that 

the Excel was traveling twice that fast.  So what accounts for Gilbert’s drastic, nearly 50% reduc-

tion?  The plaintiffs never say—thus leaving unrebutted the overwhelming inference that Gilbert 

“adjusted the facts to fit the plaintiffs’ theory rather than adjust the theory to fit the facts.”  Product 

Liability Advisory Council, Inc. et al. Amicus Br. 3 (“PLAC Amicus Br.”); see also Association 

of Global Automakers, Inc. et al. Amicus Br. 10 (“Global Automakers Amicus Br.”) (calling Gil-

bert’s opinion “precisely the sort of anti-science that Daubert was designed to exclude”).  

2. Gilbert’s 18-mph theory flatly contradicts the hard evidence. 

Reverse-engineering aside, Gilbert’s expert opinion is inadmissible because it contradicts 

the record evidence.  The plaintiffs do not dispute that, at a bare minimum, admissible expert 
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testimony must be “based upon” the facts in evidence.  See Hyundai Br. 20 (citing Miss. R. Evid. 

702(1)).  Gilbert’s opinion fails that baseline requirement, in at least two key respects. 

a. Gilbert’s theory flatly contradicts the consistent account of the 
crash offered by eyewitnesses Kenny Runions and Roland 
Jordan. 

As an initial matter, Gilbert’s opinion contradicts—and is belied by—the clear eyewitness 

testimony concerning the Lincoln-Excel collision.     

In what can only be described as euphemism, the plaintiffs assert that Gilbert “took into 

account” Kenny Runions’ and Roland Jordan’s eyewitness testimony.  Appellees’ Br. 7.  In truth, 

Gilbert “took [their testimony] into account” only inasmuch as he considered and then disregarded 

it—or so thoroughly reinterpreted it as to deny its plain meaning.  Courts applying Mississippi law 

have repeatedly held that accident reconstructionists who disregard or manipulate eyewitness tes-

timony, as Gilbert did here, cannot render reliable opinions.  See PLAC Amicus Br. 6-10 (citing 

and discussing Whiddon v. Smith, 822 So. 2d 1060 (Miss. Ct. App. 2002); Chan v. Coggins, 294 

F. App’x 934 (5th Cir. 2008), and Davis v. Ford Motor Co., 2006 WL 83500 (S.D. Miss. Jan. 11, 

2006)).  Tellingly, even in their brief to this Court, the plaintiffs offer only paraphrases—never 

direct quotations—of Runions’ and Jordan’s trial testimony. 

It is with good reason that the plaintiffs can’t allow the eyewitnesses to speak for them-

selves: Runions’ and Jordan’s in-their-own-words testimony eviscerates Gilbert’s impact-speed 

opinion.    (The complete testimony of both eyewitnesses is provided in the record excerpts.  R.E. 

56-98 (Jordan) & R.E. 99-140 (Runions).)  The plaintiffs conspicuously ignore—and thus do not 

dispute—Hyundai’s demonstration that Runions and Jordan both testified, consistently, “(1) that 

the Excel was traveling 50-55 mph ‘at the time of impact, ‘when it hit the Lincoln,’ not hundreds 

of feet up the road, Tr. 1257-58, 1297-1300, 1331; (2) that the Excel was ‘accelerating’ immedi-

ately before the collision, not slowing down, Tr. 1297-98; and (3) that the driver of the Excel was 
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driving ‘erratic[ally],’ not ‘normally,’ Tr. 1254-58 (R.E. 102-06); 1296-1300 (R.E. 60-64).”  

Hyundai Br. 21.  The plaintiffs likewise ignore—and thus do not dispute—Hyundai’s demonstra-

tion that Runions and Jordan insisted that the Excel was traveling 50-55 mph at “impact” even 

under “vigorous cross-examination” designed to induce them to equivocate.  Hyundai Br. 7-8; 

accord PLAC Amicus Br. 10 (explaining that Gilbert “turn[ed] a blind eye” to this testimony). 

Unable to engage Runions and Jordan head on, the plaintiffs are left to try to nibble around 

the edges of their testimony.  The plaintiffs complain, for instance, that Runions and Jordan pro-

vided their testimony “nineteen years after-the-fact.”  Appellees’ Br. 9.  That, though, is merely a 

function of the fact, which the plaintiffs recognize, that the accident underlying this case “occurred 

in 1995.”  Id.  And again, although the plaintiffs’ counsel extensively cross-examined Runions and 

Jordan about the passage of time, as well as earlier statements that they had made concerning the 

crash, the eyewitnesses were adamant—and consistent—that the Excel was traveling 50-55 mph 

“at impact.” 

The plaintiffs also seek to divert attention from Runions and Jordan by noting that “[o]ther 

witnesses were called at trial as well as [sic] Ferrell Hunter, Jesse Powell, Leron Weeks, and Gerald 

Cooper.”  Appellees’ Br. 9.  That is true, but none of those individuals was an eyewitness to the 

accident.  Accordingly, their testimony cannot remotely blunt the force of Runions’ and Jordan’s 

consistent firsthand accounts. 

Finally, in an ironic twist, the plaintiffs assert that Hyundai’s reconstructionist, Geoffrey 

Germane, “had to disregard the eyewitness testimony of the drivers in front and the rear of the 

collision”—i.e., Runions and Jordan.  Appellees’ Br. 8.  Not so.  As Hyundai has explained, at 

worst, Germane’s testimony assumes that the eyewitnesses might have “slightly misperceive[d 

the] vehicle’s impact speed,” such that “[p]erhaps … Applewhite’s erratic steering had slowed the 
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Excel’s speed from 50 mph to 45 mph at impact.”  Hyundai Br. 24.  By contrast, Gilbert’s subjec-

tive re-interpretation of the eyewitnesses’ testimony to establish merely an “initial speed” of 50 

mph (Appellees’ Br. 7)—and not an “impact” speed of 45-50 mph, as both Runions and Jordan 

testified—fundamentally depends on the implausible assumption that “both eyewitnesses sepa-

rately misjudged the Excel’s impact speed by more than 30 mph.”  Id. (boldface added). 

b. Gilbert’s theory contradicts the only crash-test evidence in the 
case. 

The plaintiffs’ 18-mph theory contradicts not only the only eyewitness testimony in the 

case, but also (and just as bad) the only crash-test evidence in the case.  The plaintiffs’ response to 

Hyundai’s contention that Gilbert’s opinion fails Daubert’s “testability” criterion is most nota-

ble—once again—for what it leaves unsaid. 

As an initial matter, it is undisputed that only Hyundai offered crash-test evidence.  Plain-

tiffs do not deny—nor could they—that Gilbert didn’t conduct any tests.  Hyundai’s crash-test 

evidence confirms what any unbiased observer of the accident scene and photographs would inde-

pendently conclude—namely, that this was such a horrific accident, involving such high closing 

speeds and forces, that no one in the Excel could have survived the collision with the much larger 

Lincoln.  See Hyundai Br. 11, 22 (discussing crash tests); see also Tr. 489 (highway patrol officer 

describing accident as “the worst one” he had ever seen and likening it to a “train” wreck); Tr. 410 

(sheriff’s deputy explaining “this right here is one of the worst ones I ever seen a vehicle being 

actually ripped apart”).2   

More fundamentally, Hyundai’s crash tests prove beyond reasonable dispute that the Excel 

does not break apart at Gilbert’s posited 18-mph impact speed—or even Webb’s since discarded 

35-mph impact speed—and, further, that the forces required to tear an Excel into two pieces are 

                                                 
2 The crash-test videos and reports are available for the Court’s review.  See Ex. D-15 (reports); D-17a, D-
17b, & D-17c (videos). 
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so great that no one could survive them even if the car remained intact.  In particular, the plaintiffs 

cannot and do not deny Hyundai’s demonstration that its reconstructionist, Germane, “conducted 

three live crash tests, using cars virtually identical to those involved the collision at issue, to sim-

ulate each of the various experts’ impact-speed theories”—Gilbert’s 18-mph theory, which pro-

duced a 39-mph ΔV; Webb’s since-abandoned 35-mph theory, which produced a 45-mph ΔV; and 

Germane’s own 45-mph theory, which produced a 48-mph ΔV.  Hyundai Br. 11, 22.  The plaintiffs 

likewise do not deny the results of Germane’s simulations: none of the cars used in them split 

apart—even at speeds and forces that are far more extreme than those that Gilbert had posited and 

that all agree are lethal.  Id. 

While seemingly conceding that “[t]he first Daubert factor is the ‘testability of an expert’s 

conclusions and theory’” and that “where, as here, an expert’s opinion could have been tested but 

was not, it is inadmissible,” Hyundai Br. 21 (quoting Michaels v. Avitech, Inc., 202 F.3d 746, 753 

(5th Cir. 2000), and citing Gulf S. Pipeline Co. v. Pitre, 35 So. 3d 494, 499 (Miss. 2010)), the 

plaintiffs don’t offer any real defense of Gilbert’s failure to conduct tests that could have confirmed 

or disproved his 18-mph theory.  Nor could they, as Gilbert admitted that his particular theory “of 

how the Excel slowed from 50-55 mph to 18 mph before impact … could not be tested or verified.”  

Hyundai Br. 21. 

Instead, rather than defend their own expert’s failure even to attempt to test or verify his 

18-mph theory, the plaintiffs (who of course had the burden of proof) complain that Hyundai’s 

crash tests didn’t simulate the accident at issue quite precisely enough.  See Appellees’ Br. 10-11.  

In support of a thirteenth-hour contention that Hyundai’s crash test videos “should not have been 

allowed in to [sic] evidence,” the plaintiffs cite a 38-year-old decision about the general admissi-

bility of “motion pictures.”  Appellees’ Br. 11 (citing Pittman v. Miss. Power & Light Co., 368 
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So.2d 238 (Miss. 1979)).3  The plaintiffs are missing the point.  The question is whether Gilbert’s 

impact-speed opinion, which is totally unsupported by any testing, and which contradicts the only 

testing done in the case—not to mention the undisputed eyewitness testimony—is admissible un-

der Daubert.  The plaintiffs’ reliance on an off-point decision that pre-dates Daubert by more than 

a decade, and has nothing to do with the standards for the admission of expert testimony, is non-

responsive. 

3. Gilbert’s 18-mph theory altogether fails to account for the collision’s 
“total energy.” 

Not only does Gilbert’s 18-mph theory impermissibly contradict the record facts, it ig-

nores—just skips over—the key criterion of a reliable accident reconstruction: “total energy.”  

Once again, the Court should begin with what is undisputed.  The plaintiffs do not dispute—nor 

could they, given their own design expert James Mundo’s agreement—that “total energy should 

be ‘the first thing’ that an expert looks at when reconstructing an accident.”  Hyundai Br. 22 (citing 

Tr. 930-31, 1438).  Nor do the plaintiffs deny Mundo’s testimony that it was Gilbert’s job as the 

reconstructionist to provide “‘the final word’” on total energy.  Hyundai Br. 27 (citing Tr. 933-34, 

935, 962).  Nor, finally, do the plaintiffs deny that Gilbert never calculated—or even attempted to 

calculate—the total energy involved in the Lincoln-Excel collision.  See Hyundai Br. 22.  Rather, 

the only expert who provided the requisite total-energy calculations was Hyundai’s reconstruc-

tionist, Germane, whose calculations demonstrated that the crash forces were so great that any 

comparable car would have been overwhelmed.  Tr. 1398-1400. 

The plaintiffs really offer only one response to Gilbert’s conspicuous failure, and it does 

not withstand scrutiny.  They say that Gilbert “did not calculate the total energy calculations for 

                                                 
3 The plaintiffs did not move to exclude any of Hyundai’s crash-test evidence at trial, and all of that 
evidence—reports, videos, and testimony—was admitted without objection.  The plaintiffs thereafter 
objected to Germane’s discussion of the test aimed at simulating his own 45-mph theory only after the other 
two—depicting Gilbert’s 18-mph theory and Webb’s jettisoned 35-mph theory—had been discussed in 
some detail.  The trial court overruled their objection.  See Tr. 1769-72. 
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the subject Hyundai Excel because you do not know the amount of energy required to separate the 

subject Excel during the accident.”  Appellees’ Br. 7-8.  But far from an explanation, that’s the 

whole problem.  As explained below, without knowing the energy required to cause the separation, 

Mundo had no basis on which to opine that the Excel was defectively designed.  See Hyundai Br. 

27-28.  Mundo needed Gilbert’s total-energy calculations to provide a design-defect opinion that 

bore the hallmarks of what he called “‘fidelity.’”  Hyundai Br. 22 (quoting Tr. 934-35).  Mundo 

didn’t get what he needed, because Gilbert, by the plaintiffs’ own admission, didn’t calculate total 

energy.4   

*   *   * 

 Gilbert’s opinion was not just fatally deficient in multiple respects, it was transparently 

reverse-engineered to produce the plaintiffs’ preferred outcome—a survivable ΔV of 35 mph.  It 

should be excluded.  Moreover, and in any event, even if considered, Gilbert’s opinion is over-

whelmed by the actual eyewitness testimony and physical crash-testing evidence.  The judgment 

should be reversed and rendered.    

B. There is no legally sufficient evidence to support the plaintiffs’ contention that 
the Excel was defectively designed. 

 The plaintiffs do not dispute that in order to prove the “defect” element of their claims, 

they must have admissible expert testimony and that “[t]he only evidence that [they] offered to 

prove that the Excel’s design was defective came from James Mundo.”  Hyundai Br. 26.  So all 

agree that the plaintiffs’ “defect” theory—and thus their design-defect claim and the resulting 

judgment—fundamentally depends on the admissibility of Mundo’s (along with Gilbert’s) testi-

mony under Daubert. 

                                                 
4 We address below the plaintiffs’ insistence that, despite Gilbert’s failure, Mundo had enough information 
from which to cobble together a total-energy estimate.  See infra at 10-11.  The point for present purposes 
is that Gilbert, by his own admission, failed to do “the first thing” that an accident reconstructionist should 
do—namely, calculate the total energy involved in the crash. 
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 As Hyundai explained in its opening brief, Mundo’s opinion fails Daubert scrutiny for two 

independent reasons—in fact, as explained below, the same two reasons that the Virginia Supreme 

Court recently emphasized in reversing a judgment based on Mundo’s similarly flimsy testimony.  

First, because Mundo failed to calculate (or have calculated for him) the total energy involved in 

the Lincoln-Excel collision, he lacked the Daubert-required “data” to support his design-defect 

opinion.  And second, in the circumstances of this case, Mundo impermissibly relied on untested 

(and irrelevant) computer simulations that proved nothing about whether the Excel’s design would 

split apart under the forces involved in this accident.        

 As an initial matter, Mundo did not calculate (or otherwise know) the total energy involved 

in the crash—and thus could not reliably opine on whether the Excel’s body was adequately de-

signed to withstand the forces generated by what he called a “normal average crash out on the 

highway.”  Tr. 831, 889-901.  Hyundai has made clear—and the plaintiffs do not deny—that nei-

ther Mundo nor Gilbert actually calculated the collision’s total energy.  See Hyundai Br. 22, 27-

28; supra at 8-9.  Nor do the plaintiffs retreat from Mundo’s admission that “if you want fidelity,” 

an accurate total-energy calculation is important.  Id.  That much, therefore, is undisputed. 

 But the plaintiffs say, in effect, no matter—what Mundo had was good enough.  And what 

do the plaintiffs say Mundo had?  First, he had “many, many, many spread sheets” cataloguing 

“the weights … and the speed” of other vehicles.  Appellees’ Br. 14 (quoting Tr. 933).  It is alto-

gether unclear how the plaintiffs believe that Mundo’s notations concerning other cars could paper 

over the absence of any total-energy measures for this crash.  Second—and seemingly to try to 

bridge that gap—the plaintiffs quote Mundo’s testimony that he could “know that the velocities 

are, if [he] just take[s] the rough numbers coming from the police department.”  Id. (quoting Tr. 
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934-35).  Conspicuously, though, the plaintiffs have not disputed—and thus presumably con-

cede—that in this case, “the highway patrol’s accident report did not indicate the Excel’s speed.”  

Hyundai Br. 28 n.7 (citing Ex. P-1). 

 In the end, Mundo simply had no reliable information from which to calculate the total 

energy involved in the crash.  His “accurate enough” guesstimate (Appellees’ Br. 15) is the exact 

opposite of the “intellectual rigor” that Daubert demands.  Kumho Tire Co. Ltd. v. Carmichael, 

526 U.S. 137, 152 (1999).  Without the requisite total-energy calculations, Mundo’s opinion was 

pure ipse dixit, which he made no effort to disguise—testifying that the result of the accident itself 

was proof that the Excel failed to perform as expected.  Tr. 898-99, 917. 

Moreover, and separately, Hyundai has shown that, in the circumstances of this case, 

Mundo impermissibly based his alternative-design opinions about the Excel exclusively on an un-

tested computer simulation.  As already explained, Hyundai’s three crash tests (the only such tests 

conducted and offered in evidence) confirmed that the Excel’s design cannot be torn apart at any 

survivable impact speed—not Gilbert’s 18-mph impact speed (and resulting 39-mph ΔV), not 

Webb’s 35-mph impact speed (and resulting 45-mph ΔV), and not even Germane’s indisputably 

unsurvivable 45-mph impact speed (and resulting 48-mph ΔV).  See supra at 7; accord PLAC 

Amicus Br. 10-13 (explaining that Gilbert’s opinions were “empirically disproved” by Germane’s 

crash tests).  In this case—in the face of such overwhelming physical proof that the Excel’s design 

will withstand even an unsurvivable 48-mph ΔV collision, and in light of Gilbert’s untested, sus-

pect, and facially implausible impact-speed opinion—Mundo had a duty under Daubert to verify 

his design-defect hypothesis.  See Hyundai Br. 26-30.  He failed to do so. 

The plaintiffs respond by asserting that Hyundai “is attempting to make the same argument 

to this Court as they did in” the first appeal.  Appellees’ Br. 13.  For support, in boldfaced, under-

lined text, the plaintiffs quote portions of this Court’s earlier opinion rejecting contentions (1) that 
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Mundo’s opinion was impermissibly “limited to a single component” and (2) that in every instance 

“an expert must build a model of his alternative design in order to demonstrate its efficacy.”  Ap-

pellees’ Br. 13-14 (quoting Applewhite I, 53 So. 3d at 757).   

 The plaintiffs are attacking a straw man, presumably in an effort to distract the Court from 

Hyundai’s actual arguments.  To be clear, regarding Mundo’s untested computer simulation, 

Hyundai is offering here a simple, pointed critique—that Mundo’s simulation “both failed to ac-

count for the total energy involved in the crash and relied on Gilbert’s implausible 18-mph impact 

speed” and (2) that because his “input assumptions [were] incorrect, the entire model [fell]—‘gar-

bage in, garbage out.’”  Hyundai Br. 29 (quoting Coffey v. Dowley Mfg., Inc., 187 F. Supp. 2d 958, 

974 (M.D. Tenn. 2002), aff’d, 89 F. App’x 927 (6th Cir. 2003)).  Hyundai’s point is that “[g]iven 

these limitations”—not in every circumstance, but in the circumstances of this particular case—

Mundo’s failure to field-test his computer simulation renders his opinions unreliable.  See id.; 

accord Global Automakers Amicus Br. 7-8. 

 To that argument—the argument that Hyundai has actually made—the plaintiffs offer no 

response.  Perhaps most notably, the plaintiffs make no effort to defend Mundo’s fantastical opin-

ion—the fruit of his untested simulation—that his hypothetical alternative safety-cage design was 

“880% stronger than the Excel’s—exceeding by more than 700% the results achieved by the fed-

eral government’s own FEA modeling of the same basic design features.”  Hyundai Br. 29 n.8 

(quoting Tr. 927, 982-84).  And even if Mundo’s untested simulation could constitute proof of an 

alternative design in the abstract, it does not prove that Mundo’s alternative design could have 

withstood the forces of this crash—forces that Mundo could not know (much less test) in the ab-

sence of accurate total-energy calculations.5   

                                                 
5 To be clear, Mundo offered his untested FEA simulation to support his alternative-design opinions; the 
simulation did not support his design-defect opinions.  That is, Mundo relied on an FEA simulation to show 
only that he believed he could make the Excel’s design stronger, but the FEA did not show that the Excel’s 
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 There is one final point about Mundo.  The plaintiffs have not remotely come to grips with 

the Virginia Supreme Court’s recent decision in Holiday Motor Corp. v. Walters, 790 S.E.2d 447 

(2016), which they relegate to a footnote.  See Appellees’ Br. 16 n.1.  First, contrary to the plain-

tiffs’ suggestion, the Holiday court did not rest its decision solely on the absence of a crashwor-

thiness doctrine in Virginia.  Rather, the court went on to hold, in the alternative, that even if that 

the auto manufacturer there had a duty, the trial court had abused its discretion in admitting 

Mundo’s design testimony—which, like here, “supplied the only support for [the plaintiff’s] claim 

that the vehicle was unreasonably dangerous.”  790 S.E.2d at 459.  The court found Mundo’s 

opinion unreliable for the very same reasons that Hyundai has emphasized here—first, because 

(just like here) he “did not even calculate” the “forces and weight to which the vehicle was sub-

jected” during the crash; and second, because (just like here) he performed no “testing” to verify 

his opinion, relying instead on “[h]is declaration that ‘the crash spoke for itself,’” which he said 

could stand in for the usual crash-test evidence.  Id. at 452, 458-59.  In the same way that Mundo’s 

“pure speculation” was insufficient to support the verdict in Holiday, it is insufficient to support 

the verdict here.  Id. at 459. 

C. On remand from this Court’s decision in the first appeal, the plaintiffs’ sub-
stitute accident reconstructionist confirmed that Hyundai should have been 
granted judgment as a matter of law following the initial trial. 

 The plaintiffs have either intentionally obscured or fundamentally misunderstood the point 

of Hyundai’s argument that they unfairly “evaded judgment by replacing, rather than disclosing, 

[Webb’s] faulty expert opinions.”  Hyundai Br. 30.  Caricaturing Hyundai’s position, the plaintiffs 

suggest that “Defendants now raise as an error the mere substitution of an expert.”  Appellees’ Br. 

3.  To that caricature, the plaintiffs have a ready response:  This Court’s earlier decision did not 

                                                 
actual design was somehow inadequate in the first place.  Rather, as explained in text, to reach his design-
defect conclusions, Mundo simply accepted Gilbert’s untested impact-speed opinions and, on that basis, 
asserted that the Excel should not “break into all those pieces.”  Tr. 917. 
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result in a “mandate that the Plaintiffs retain Webb as an expert” for the second trial—or, alterna-

tively, a prohibition on retaining Gilbert.  Id.  For support, the plaintiffs cite cases in which this 

Court has “on several occasions, allowed experts to change their opinions upon remand when the 

prior methodology had been found to be unreliable.”  Id. at 19. 

 But again, the plaintiffs are tilting at windmills.  They never address—presumably because 

they know they can’t—the real thrust of Hyundai’s argument.  The plaintiffs do not deny that 

following the first trial, Hyundai “sought judgment as a matter of law on the ground that Webb’s 

accident-reconstruction theory—namely, that a collision between an Excel traveling 35 mph and 

an oncoming Lincoln traveling 55 mph would generate only a 35-mph ΔV—was nonsensical, un-

reliable, and inadmissible, and, accordingly, that the plaintiffs had failed to provide competent 

evidence on essential elements of their claim.”  Hyundai Br. 30.  Nor do the plaintiffs deny that in 

their briefs to this Court in the first appeal, they vigorously defended the reliability of Gilbert’s 

opinions, stating that “it is clear that Webb’s methodology was proper and was of the type that 

accident constructionists routinely utilize.”  Brief of Appellees at 17, Applewhite I, No. 2008-CA-

01101 (Mar. 17, 2010); see also id. at 9-17.  Nor, finally, do the plaintiffs deny that having suc-

cessfully warded off Hyundai’s effort to obtain judgment as a matter of law, on remand they hired 

a new reconstructionist, Gilbert, who confirmed that Hyundai had been right all along—Webb’s 

reconstruction opinions defied the laws of physics and “didn’t make any sense.”  Hyundai Br. 30-

31. 

 So, to be clear, the problem isn’t just that the plaintiffs violated a “mandate [to] retain 

Webb as an expert.”  Appellees’ Br. 3.  The problem—which the plaintiffs have altogether failed 

to confront—is that their current theory, which rests on a repudiation of Webb’s unreliable opin-

ions, is a concession that Hyundai was (just as it argued) entitled to judgment following the first 

trial and that there never should have been a retrial.  The plaintiffs’ fast-and-loose approach to 
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expert testimony is not only the antithesis of the sort of reliability that Daubert demands, it is, in 

the context of this particular case, an abuse of the appellate process. 

II. At a minimum, the Court should reverse and remand for a new (and fair) trial. 

As Hyundai explained in its opening brief, if this Court does not reverse and render, it 

should reverse and remand this case for a new trial for three independent reasons:  (a) the trial 

court improperly excluded evidence that the Excel’s occupants were not properly seat-belted, 

which was directly relevant to—and admissible to counter—the plaintiffs’ causation and crash-

worthiness theories; (b) the trial court erroneously excluded photographic evidence that vividly 

rebutted the plaintiffs claim that “no car” should split apart in an accident like Applewhite’s and 

then allowed the plaintiffs to unfairly accuse Hyundai of failing to produce such “hard” evidence; 

and (c) Hyundai was denied a fair trial by a properly drawn jury free of outside influences.  Each 

of these legal errors was extremely prejudicial to Hyundai’s defense, and each independently war-

rants reversal for a new trial.  Again, as with the reverse-and-render arguments, the plaintiffs have 

largely refused to engage—let alone rebut—Hyundai’s new-trial contentions. 

A. The trial court erred in excluding evidence that the Excel’s occupants were not 
properly seat-belted. 

 The plaintiffs do not deny (nor could they) that the evidence conclusively shows that none 

of the Excel’s occupants was properly seat-belted.  See Hyundai Br. 33.  And the plaintiffs almost 

entirely ignore Hyundai’s arguments why, in the circumstances of this particular case, the trial 

court erred in excluding that evidence. 

 The plaintiffs seem to believe that Mississippi law erects a per se bar on the admission of 

seatbelt evidence: “[C]ase law in Mississippi is clear that the non use of seatbelts is inadmissible.”  

Appellees’ Br. 22-23.  That is demonstrably incorrect.  As Hyundai explained in its opening brief, 

under Miss. Code 63-2-3 and this Court’s decisions, “seatbelt evidence is admissible ‘so long as 

[it] has some probative value other than as evidence of [a plaintiff’s] negligence.’”  Hyundai Br. 
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34 (quoting Palmer v. Volkswagen of Am., Inc., 904 So. 2d 1077, 1093 (Miss. 2005) (quoting 

Estate of Hunter v. Gen. Motors Corp., 729 So. 2d 1264, 1268 (Miss. 1999))); see also American 

Tort Reform Association et al. Amicus Br. 11 (“ATRA Amicus Br.”) (“Given both the limited 

reach of the statute and Mississippi’s policy of publicly promoting the use of safety belts and 

recognizing their life-saving effect, it would be incongruous to view Miss. Code Ann. § 63-2-3 as 

a blanket prohibition against admission of seat belt non-usage evidence.”).  In response to that 

demonstration—that under Mississippi law seatbelt evidence is admissible to “rebut the plaintiff’s 

causation theory” or to “explain the nature of the crash” (Hyundai Br. 35)—the plaintiffs say ab-

solutely nothing.  Indeed, they never even cite (let alone distinguish) Palmer, this Court’s seminal 

decision on the issue. 

 Nor do the plaintiffs offer any meaningful response to Hyundai’s demonstration that the 

seatbelt evidence here was relevant to key issues other than comparative negligence—and was 

thus admissible.  The plaintiffs assert, without explanation, that “since the vehicle [in this case] 

separated, there was no real evidence that seatbelt usage would have done the Plaintiffs any good 

as they would have been ejected anyway.”  Appellees’ Br. 23 (emphasis added).  Whatever the 

plaintiffs mean by “real evidence,” their assertion completely sidesteps—and thus totally fails to 

answer—Hyundai’s explanations why, for at least two reasons, the seatbelt evidence here was 

relevant and admissible. 

 First, Hyundai explained that “[t]he seatbelt evidence rebutted the plaintiffs’ causation the-

ory.”  Hyundai Br. 35.  In particular, the plaintiffs sought to prove—as they had to in this enhanced-

injury case—that the Excel’s occupants would have survived had the Excel remained intact.  They 

did so, in part, based on a statistical analysis provided their biomechanics expert, Joe Burton, that 

purported to show that the occupants had an 80% chance of surviving a 35-mph DV.  See id.  As 

Hyundai explained in its opening brief, Burton’s survivability opinion was subject to rebuttal on 
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the ground that it misleadingly relied on data that included accidents in which the occupants (unlike 

the Excel’s) were properly belted.  But based on its erroneous view that seatbelt evidence is cate-

gorically inadmissible, the trial court prevented Hyundai not only from offering that positive re-

buttal evidence, but also prohibited Hyundai from cross-examining Burton about the misleading 

aspects of the survivability statistics that he presented to jurors.  In doing so, the trial court clearly 

erred.  The plaintiffs have offered no response—none—to Hyundai’s argument in this respect. 

 Second, Hyundai explained that “[t]he seatbelt evidence rebutted the plaintiff’s defect the-

ory.”  Hyundai Br. 36.  In particular, during the trial, the plaintiffs repeatedly emphasized that the 

Lincoln’s occupants had survived the “very same” crash that had killed the Excel’s occupants—

the suggestion being, of course, that the Lincoln must have been better designed than the Excel.  

Hyundai Br. 36-37.  The plaintiffs’ argument was extremely misleading because as they well 

knew—but as Hyundai was forbidden to say—“the Lincoln’s occupants were properly belted, and 

the Excel’s were not.”  Hyundai Br. 37.  The plaintiffs have offered no response—none—to Hyun-

dai’s argument that the trial court erred in excluding the seatbelt evidence to rebut their misleading 

comparison between the two vehicles’ occupants. 

B. The trial court erred in excluding Hyundai’s photographic evidence of other 
torn-apart cars and then permitting the plaintiffs’ counsel to misleadingly ar-
gue that Hyundai “ha[sn’t] brought you one piece” of such evidence. 

 With respect to the trial court’s treatment of the “other-torn-apart-cars” evidence, Hyundai 

identified two separate, but related, errors.  In their brief, the plaintiffs respond (sort of) to only 

one of them; they conspicuously ignore the more egregious of the two. 

 First, Hyundai explained that, in the particular circumstances of this case, the trial court 

erred in excluding Hyundai’s photographic evidence in the first place.  See Hyundai Br. 40-41.  

The plaintiffs offer only one response—that “[t]here was no proof that [the accidents depicted in 



 

18 

Hyundai’s photographs] were comparable crashes.”  Appellees’ Br. 25.  The plaintiffs’ own cita-

tion shows that they misunderstand Mississippi law—at least as it applies here.  To be sure, this 

Court’s cases hold that before “evidence of prior accidents” may be introduced to show either (1) 

the existence of a dangerous condition or (2) the defendant’s knowledge of such condition, those 

accidents must be shown to be “substantial[ly] similar[]” to the accident at issue.  Irby v. Travis, 

935 So. 2d 884, 894 (Miss. 2016).   

Here, though, Hyundai sought to introduce the photographic evidence to rebut the plain-

tiffs’ central and misleading trial theme that no properly designed car should break apart in an 

accident like this and that the Excel was defective simply because it did so.  Hyundai Br. 40-41.  

In that instance, the sole point that the plaintiffs emphasize—that “[t]here was no proof that [the 

accidents depicted in Hyundai’s photographs] were comparable crashes”—is irrelevant.  Rather, 

as Hyundai explained in its opening brief—and as the plaintiffs have not disputed, let alone rebut-

ted—given the plaintiffs’ “no car” argument, “the photos’ ‘any car’ aspect is what gave them pro-

bative value.”  Hyundai Br. 41.  Accordingly, in the circumstances presented here, the trial court 

erred in excluding the photographic evidence. 

 Second, and far more egregiously, the trial court erred by allowing the plaintiffs to use 

exclusion of Hyundai’s “other-torn-apart-cars” evidence to their unfair advantage throughout the 

trial.  As Hyundai explained in its opening brief, “[w]hen a prevailing party unfairly uses an in 

limine ruling to set up an argument that it otherwise could not reasonably pursue, the court must 

adjust to allow relevant rebuttal evidence.”  Hyundai Br. 41 (citing cases).  The plaintiffs say noth-

ing—nothing—in response to that argument or the supporting cases.  The plaintiffs do not deny 

that they “leveraged—and hid behind the trial court’s in limine ruling at every turn.”  Id.  Nor do 

the plaintiffs deny that, “[s]afe in the knowledge that Hyundai was disabled from offering any 

meaningful response,” they elicited testimony from police officers that they had “never seen a 
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vehicle break apart in similar circumstances” and presented expert opinions that “the Excel’s de-

fective design could be ‘demonstrated by the vehicle breaking into three pieces.’”  Id.  Worst of 

all, the plaintiffs do not deny that, having successfully prevented Hyundai from offering photo-

graphic evidence of other cars tearing apart—evidence that they knew would rebut their “no car” 

theory—they misleadingly boasted in closing that Hyundai had not shown the jury “one [such] 

piece of evidence.”  Hyundai Br. 42 (quoting Tr. 2214-15).6  In the circumstances here, the trial 

court erred in refusing to remedy the plaintiffs’ misleading witness testimony and closing argu-

ment. 

C. Hyundai was denied the right to a fair and impartial jury. 

 The plaintiffs spend pages and pages addressing the jury irregularities that plagued this 

case, but they conspicuously fail to defend the fundamental fairness of the proceeding.  And with 

good reason: the combination of the jury-related errors deprived Hyundai of a fair trial. 

 1.  Violation of the jury-service statutes—Concerning Hyundai’s argument that it was de-

nied the right to a jury drawn from a representative cross-section of the community, the plaintiffs 

notably do not deny any of the following contentions: 

 that “Mississippi implements and protects litigants’ fair-cross-section rights through its 
jury-service laws”; 
 

 that those laws “expressly prohibit[] clerks from informally excusing jurors based on al-
leged ‘hardship,’” and rather require hardship excuses to be “presented under oath in open 
court and decided by a judge”; 
 

 that “Coahoma County systematically ignores the open-court requirement”;  
 

                                                 
6 The plaintiffs’ naked assertion that “[t]here was no offer of proof made that these crashes of these vehicles 
which split apart [i.e., the vehicles in Hyundai’s photographic evidence] occurred at highway speeds or 
below highway speeds” (Appellees’ Br. 25) is demonstrably incorrect.  As Hyundai’s counsel explained 
when he proffered the split-apart-car photographs, Hyundai was prepared to call an expert—Thomas F. 
Patterson—who had examined the related police reports and knew the speeds involved in each crash 
depicted in the photographs.  Tr. 578-79; see also Tr. 1783-85 (proffering photographs at conclusion of 
Patterson’s testimony that other cars would break apart under same forces involved in the Applewhite 
crash).  This satisfies the requirements for an effective offer of proof because it demonstrates “that there is 
substance to [Hyundai’s] point.”  Murray v. Payne, 437 So. 2d 47, 55 (Miss. 1983).   



 

20 

 that the circuit clerk admitted under oath that “Coahoma County’s venire selection process 
has operated in this manner—contrary to statutory command—for ‘probably 15 or 20 
years’”; and 
 

 that the clerk’s testimony provides the necessary “clear statement” of a statutory violation 
that this Court has required in similar cases. 

Hyundai Br. 43-45.  The plaintiffs do not dispute any of this—and thus presumably concede all of 

it.  For that matter, the plaintiffs do not deny that “Coahoma County’s longstanding, systemic 

disregard for the jury laws denied Hyundai its fundamental right to a fair trial by a representative 

jury under the Mississippi Code, as well as under the federal and state constitutions.”  Hyundai Br. 

45; see also ATRA Amicus Br. 4-9 (discussing policy underlying Mississippi’s fair-cross-section 

statutes and the prejudice that results from ignoring those laws). 

 Rather, in the face of this undisputed evidence that the trial court blatantly violated Missis-

sippi’s jury-service statutes, the plaintiffs offer one response: waiver.  See Appellees’ Br. 26-28.  

What the plaintiffs fail to mention, however, is that this Court specifically addressed and rejected 

a nearly identical waiver allegation in Page v. Siemens Energy and Automation, Inc., 728 So. 2d 

1075 (Miss. 1998).  (The plaintiffs cite Page, but ignore this Court’s explicit rejection of the same 

waiver argument that they make here.)  Just as here, the appellants in Page challenged a circuit 

clerk’s illegal exclusion of potential jurors.  See id. at 1078.  And just as here, it was “clear” that 

the appellants in Page had “failed to make an objection to the composition of the jury, either before 

the jury was impaneled and sworn or after trial.”  Id. at 1079.  Nonetheless, this Court found that 

because the appellants in Page “were not in a position to discover the circuit clerk’s practices,” 

they had not waived their jury-service argument.  Id. at 1078. 

 Page’s no-waiver rule applies here a fortiori, for at least two reasons.  First, the appellants 

in Page did not even raise their jury-composition argument in a post-judgment Rule 59 motion for 

new trial; rather, they waited longer, “challeng[ing] the jury composition through the motion for 

relief from judgment” under Rule 60.  Id. at 1079.  Hyundai, by contrast, presented its jury-service 



 

21 

arguments at the earliest possible juncture, in its Rule 59 motion.  Second, this Court in Page 

rejected the waiver argument and granted relief notwithstanding its acknowledgment that the ap-

pellants there had “concerns” about the jury’s composition even during trial, and yet still failed to 

make a timely objection.  Id. at 1077, 1081 n.1.  Here, by contrast, Hyundai had no inkling that the 

circuit clerk was violating Mississippi’s jury-service statutes until the clerk produced his complete 

jury file in response to a letter request that Hyundai made after the verdict.  See R.3090-91 (Hyun-

dai JNOV motion explaining that its attorneys were alerted to the potential violations only after 

discovering a similar practice in neighboring Bolivar County); Tr. 2338-39 (circuit clerk’s testi-

mony that attorneys were provided only a “blacked out” (or redacted) jury list that did not disclose 

basis for excusal); compare Page, 728 So. 2d at 1081 (granting relief where appellants “would 

have had no reason to assume that the circuit clerk was selecting potential jurors in derogation of 

the Mississippi Code”).7 

 Under Page, Hyundai has not waived its jury-service argument, and on the merits that ar-

gument stands unrebutted. 

 2.  Improper outside influences on the jury—The plaintiffs’ response to Hyundai’s con-

tention that the jury’s verdict was tainted by improper outside influences is largely an effort to 

distract the Court from the real—and very serious—issues presented.  Having initially lambasted 

                                                 
7 The plaintiffs erroneously suggest that Page can be limited to situations in which “an entire class of 
eligible persons were not called” to serve.  Appellees’ Br. 27.  That is incorrect.  In addition to contesting 
the clerk’s practice of categorically “excluding all potential jurors who had been summoned to serve on the 
jury within the past two years,” the appellants in Page also objected—just like Hyundai here—to the 
practice “of granting excuses to jurors without them coming to court.”  728 So. 2d at 1078.  This Court 
observed that it had found no “clear statement” that the open-court requirement had been violated there, but 
hastened to add that “if true, such exclusion by anyone except the circuit court judge would also be 
problematic.”  Id. at 1081 n.2.  As Hyundai has explained—and as the plaintiffs have not even tried to 
dispute—the circuit clerk’s in-court testimony in this case provides precisely the sort of “clear statement” 
that Page requires.  Hyundai Br. 45. 
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Hyundai’s argument as “outrageous,” the plaintiffs assert that Hyundai failed to put on “any evi-

dence” supporting the improper-influence contention.  Appellees’ Br. 28-29.  Nothing could be 

farther from the truth. 

 Try as they may, the plaintiffs cannot deny that Hyundai supported its argument with the 

live testimony of “three disinterested Jackson-based lawyers, who appeared under subpoena”—

and who had absolutely no incentive to lie, exaggerate, or embellish.  Hyundai Br. 48.  In an 

attempt to marginalize the significance of their testimony, the plaintiffs refer to it as “alleged wit-

ness testimony” (whatever that means—the three lawyers appeared and testified under oath) that 

was offered by, with respect to two of the three witnesses, “these ladies.”  Appellees’ Br. 29.  But 

the plaintiffs do not fundamentally dispute the substance of the lawyer-witnesses’ testimony—

namely, that Sparks told them that he “routinely works with plaintiffs’ counsel to influence juries,” 

that he did so in this case, and that he “received a call during [the] trial—seemingly at or near the 

beginning—from a friend with an aunt on the jury.”  Hyundai Br. 46 (citing Tr. 2351, 2376, 2377, 

2392, 2397). 

 The plaintiffs’ responses to all of this are largely non-responsive.  First, for instance, they 

say that there is no evidence that Sparks himself “contacted” or “talked to” any of the jurors.  Ap-

pellees’ Br. 29-30.  But neither Hyundai nor the lawyer-witnesses ever said that he did—rather, 

they said he worked through a “friend” whose aunt was on the jury—and the difference, between 

direct and indirect influence, is legally irrelevant.  See Kitchens v. State, 293 So. 2d 815, 817 (Miss. 

1974) (explaining that “[a]ny willful attempt, of whatever nature, intended to influence jurors” is 

improper).  Second, the plaintiffs attempt to defend their position by suggesting—paradoxically—

that Sparks is not credible.  When Sparks was talking to “th[o]se ladies”—i.e., two accomplished 

Jackson-based lawyers—the plaintiffs say that he was just puffing in an effort to “impress” them.  

Appellees’ Br. 29.  It is altogether unclear why the plaintiffs think that Sparks should be believed 
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when he (now) says that he made no effort to influence the jury, but should not be believed when 

he (earlier) told the lawyer-witnesses that he did just that.  At best, Sparks has impeached his own 

credibility. 

Finally, Sparks admitted in open court the most damning aspect of the attorney-witnesses’ 

testimony—that he got a call from a friend specifically about the trial and verdict in this case.  So 

to be clear, no one disputes that Sparks got the call.  And indeed, in their brief to this Court, the 

plaintiffs admit not only to the fact of the call, but also its substance—namely, that it pertained to 

“the $10 million verdict as opposed to the Plaintiffs’ request for $21 million.”  Appellees’ Br. 30.  

The only question—and it is a critically important one—is when Sparks got the call.  The three 

disinterested lawyer witnesses agreed that Sparks told them that he received the call during the 

trial; there was no other way, they said, to understand his statements to them.  The plaintiffs say, 

parsing the timeline, “[t]his conversation had to occur after the end of the trial because the ‘verdict’ 

is at the conclusion and no request for $21 million in damages was made until the closing argu-

ments.”  Id. (emphasis added). 

 Needless to say, the pages of dueling appellate briefs are not the place to resolve such an 

important factual issue.  If Sparks received the call from his friend during the trial—especially if 

the call pertained (as all now seem to agree) to the jury’s deliberations and assessment of dam-

ages—then the verdict’s integrity is eviscerated.  All Hyundai asked the trial court to do—not a 

particularly big ask given the circumstances—was to investigate the issue, or perhaps permit some 

minimal additional discovery, such as “[p]roduction of phone records and short depositions of 

Sparks and his friend.”  Hyundai Br. 49.  In refusing to do even that much, the trial court reversibly 

erred.  See Gladney v. Clarksdale Beverage Co., 625 So. 2d 407, 418-19 (Miss. 1993) (observing 

that when the trial court receives evidence of improper jury influence, it has the “inherent power 

and duty” to supervise further investigation). 
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CONCLUSION 

 The Court should reverse the verdict and render judgment for Hyundai.  Alternatively, the 

Court should reverse and remand the case for a new trial. 
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