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STATEMENT REGARDING ORAL ARGUMENT 

Hyundai Motor America and Hyundai Motor Company respectfully request oral argument.  

The Supreme Court held oral argument the first time this case was on appeal following a $4.5 

million verdict, see Hyundai Motor America v. Applewhite, 53 So. 3d 749 (Miss. 2011), and the 

necessity of argument is now even more pronounced.  Not only is the judgment significantly 

higher—$10.5 million—but the errors underlying that judgment are more egregious.  Perhaps most 

significantly, on remand from the Supreme Court’s earlier reversal, and in violation of that Court’s 

mandate, the plaintiffs jettisoned their key accident-reconstructionist and replaced him with a new 

expert who (1) admitted that his predecessor’s reconstruction opinion “didn’t make any sense” and 

then (2) transparently reverse-engineered his own opinion to support the plaintiffs’ predetermined 

theory of the case. 

Oral argument will aid the Court in its consideration of significant legal errors underlying 

the judgment.  The issues presented include, among others:  (1) the admissibility of the plaintiffs’ 

experts’ testimony under the Daubert standards applicable in Mississippi; (2) the plaintiffs’ viola-

tion of the Supreme Court’s mandate in the first appeal; (3) the trial court’s misinterpretation of 

Mississippi’s seatbelt statute, Miss. Code § 63-2-3; (4) the plaintiffs’ calculated misuse of an er-

roneous in limine ruling excluding important photographic evidence to unfairly accuse Hyundai of 

failing to present the very evidence that the trial court had excluded; and (5) the multiple ways in 

which the jury was tainted, first by an unlawful venire procedure and then by the improper outside 

influence of an out-of-town preacher on the plaintiffs’ legal team. 
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STATEMENT OF ASSIGNMENT 

The Supreme Court should retain jurisdiction over this appeal from a $10.5 million wrong-

ful-death verdict.  This appeal, the second in this product-liability case, raises questions (among 

others) regarding (1) the proper scope and application of the Supreme Court’s earlier mandate, see 

Hyundai Motor America v. Applewhite, 53 So. 3d 749 (Miss. 2011); (2) the admissibility under 

Daubert v. Merrell Dow Pharma., Inc., 509 U.S. 579 (1993), of expert testimony that (a) was 

transparently reverse-engineered to support a predetermined conclusion, (b) contradicts undis-

puted eyewitness testimony, and (c) defies physical evidence; and (3) the proper interpretation of 

Mississippi’s seatbelt statute, Miss. Code § 63-2-3. 

STATEMENT OF THE ISSUES 

1. This appeal principally presents the question whether the $10.5 million judgment 

should be reversed and judgment rendered for Hyundai on one or more of the following grounds: 

a. Whether there is legally sufficient evidence to support the plaintiffs’ newly minted 
theory—necessary to their crashworthiness claim—that the Hyundai Excel in-
volved in the collision in this case was traveling only 18 mph at impact; 

 
b. Whether the plaintiffs’ substitute accident reconstructionist’s opinion that the Excel 

was traveling only 18 mph at impact is inadmissible under Daubert or otherwise 
insufficient to support the verdict where it (i) was transparently reverse-engineered 
to support a predetermined conclusion, (ii) contradicts undisputed eyewitness tes-
timony, and (iii) defies physical crash-test evidence; 

 
c. Whether the plaintiffs’ expert’s opinion that the Excel was inadequately designed 

to withstand the forces involved in the accident was inadmissible under Daubert or 
otherwise insufficient to support the verdict where (i) he failed to calculate the crash 
forces and (ii) his opinion relied exclusively on untestable computer simulations 
and contradicted the results of live crash testing; and 

 
d. Whether the plaintiffs improperly circumvented the Supreme Court’s mandate in 

the first appeal by acknowledging on remand that their original reconstructionist’s 
opinion “didn’t make any sense,” thereby conceding that Hyundai was entitled to 
judgment as a matter of law following the first trial. 

 
2. Alternatively, this appeal presents the question whether the judgment should be 

reversed and the case remanded for a new trial on one or more of the following grounds: 
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a. Whether the trial court erred in construing Mississippi’s seatbelt statute as categor-
ically barring all evidence of seatbelt misuse, and thereby erred in excluding evi-
dence that would have rebutted the plaintiffs’ defect and causation theories; 

 
b. Whether the trial court erred in excluding Hyundai’s photographic evidence that 

numerous other cars had split apart in similar collisions and then in refusing to 
remedy plaintiffs’ counsel’s misleading closing argument that Hyundai “ha[sn’t] 
brought you one piece” of such evidence; 

 
c. Whether Hyundai was denied the right to a fair trial by an impartial jury, both (i) 

by an unlawful venire procedure by which the clerk improperly granted over-the-
phone “hardship” excuses and (ii) through the improper influences of a preacher 
affiliated with the plaintiffs’ trial team; and 

 
d. Whether the verdict, which fails to apportion any fault to Applewhite, whose neg-

ligence indisputably caused the accident, reflects improper prejudice or passion.  
 

STATEMENT OF THE CASE 

This product-liability case, on appeal for the second time, arises from a violent two-car 

crash that occurred in 1995.  Three occupants of a 1993 Hyundai Excel died in the wreck, and their 

estates filed wrongful-death suits against Hyundai Motor America and Hyundai Motor Company 

(“Hyundai”), alleging that the Excel was not “crashworthy.”  The plaintiffs asserted that, if the 

Excel had been designed differently, the occupants would have survived the crash.   

The first trial ended with a $4.5 million verdict for the plaintiffs.  Hyundai appealed on 

numerous bases.  The Supreme Court reversed on the ground that the plaintiffs had “ambushed” 

Hyundai with undisclosed opinions from their accident reconstructionist and remanded the case 

for proper expert disclosures.  Hyundai Motor America v. Applewhite, 53 So. 3d 749 (Miss. 2011) 

(“Applewhite I”).  Rather than make those disclosures, the plaintiffs replaced their expert recon-

structionist with another, who offered a totally different theory of the accident.  In the second trial, 

the plaintiffs more than doubled their recovery, obtaining a $10.5 million verdict. 

I. Course of proceedings and disposition in the trial court 

In the summer of 1995, Dorothy Mae Applewhite, Anthony Stewart, and Cecilia Cooper, 

all occupants of a 1993 Hyundai Excel, died when Applewhite fell asleep at the wheel, crossed the 
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center line, and drove the Excel into an oncoming Lincoln Continental on a two-lane stretch of 

Highway 61 in Tunica County.  Tr. 379-81.  The collision with the larger Lincoln was horrific—

breaking the Excel in two and hurling the pieces backwards up the highway.  Tr. 379; Ex. P-3. 

A. The first trial 

The decedents’ estates filed wrongful-death actions against Hyundai, and the suits were 

consolidated in the Coahoma County Circuit Court.  R.20-35; R.2945-64.  The complaints alleged 

that a design defect rendered the Excel uncrashworthy and caused the car to split apart in the col-

lision, and that if the car had remained intact the occupants would not have been ejected and thus 

would have survived the crash.  Id.  To support their theory, the plaintiffs presented several experts, 

one of whom, Dr. Joe Burton, testified that the Excel’s occupants could have survived in an intact 

vehicle so long as the accident produced a sudden change in velocity (“ΔV”) of 35 mph or less.  

Applewhite I, 53 So. 3d at 752.  Hyundai argued that the collision produced a ΔV of at least 50 

mph, which all agreed the occupants could not have survived even if the car had remained intact.  

Id. 

Because ΔV is a key measure of whether a crash is survivable, and because ΔV is a function 

of vehicles’ closing speeds, a central dispute throughout the case has always been the Excel’s speed 

at impact.  The plaintiffs’ sole witness on collision speed at the first trial was accident reconstruc-

tionist Andrew Webb, who opined that the Excel was traveling 35 mph when it hit the Lincoln.  

R.130; Applewhite I, 53 So. 3d at 752.  Hyundai’s reconstructionist, Dr. Geoffrey Germane, deter-

mined (consistent with eyewitness testimony) that the Excel was traveling at least 45 mph at im-

pact.  R.130.  The parties agreed that the Lincoln’s impact speed was 55 mph.  Id. 

In Webb’s opinion, his estimated collision speeds—the Excel at 35 mph and the Lincoln 

at 55 mph—would have produced only a 35-mph ΔV inside the Excel had it remained intact.  

R.1112.  Hyundai moved to strike Webb’s opinions as unreliable and nonsensical, explaining that 
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a collision between an Excel traveling 35 mph and an oncoming Lincoln traveling 55 mph would 

necessarily produce a ΔV much higher than 35 mph.  Applewhite I, 53 So. 3d at 754-55.  Alterna-

tively, Hyundai argued that Webb’s opinions should be excluded because he had made undisclosed 

changes to them before trial.  Id. at 757-59.  The trial court allowed Webb’s testimony.  Id. 

The jury in the first trial returned a verdict of $4.5 million.  Id. at 752.   

B. The first appeal 

Hyundai appealed the jury’s verdict on several grounds.  Id.  As particularly relevant here, 

Hyundai reiterated its argument that Webb’s accident-reconstruction opinion—that the collision 

between a Lincoln traveling 55 mph and an Excel traveling (by his estimation) 35 mph would 

produce only a 35-mph ΔV—“defied the laws of physics” and should have been stricken.  Brief 

of Appellant at 16, 25-28, 31-38, 42, Applewhite I, No. 2008-CA-01101 (Miss. Dec. 4, 2009).  

Without Webb’s nonsensical opinion, Hyundai explained, the plaintiffs’ liability theory fell apart, 

entitling Hyundai to judgment as a matter of law.  Id.  Alternatively, Hyundai renewed its objection 

that the plaintiffs had unfairly failed to disclose pre-trial changes to Webb’s opinion.  Id. at 28-30. 

The Supreme Court reversed.  The Court did not address Hyundai’s Daubert-based objec-

tion to the reliability of Webb’s opinion, holding instead (and more narrowly) that the plaintiffs 

had “ambushed” Hyundai with the undisclosed changes.  Id. at 757-59.  The Court remanded for 

a retrial following a “full and complete disclosure” of the bases for Webb’s opinion and particu-

larly stated that the reliability of Webb’s opinion could “be revisited on remand.”   Id. at 759.   

C. The second trial 

The plaintiffs never made the required disclosures on remand.  Instead, they abandoned 

Webb and his opinions without explanation, replacing him with a new accident reconstructionist, 

Mickey Gilbert.  R.203-24. 

Not surprisingly, Gilbert adopted Webb’s bottom line—essential to the plaintiffs’ case—
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that the collision generated only a 35-mph ΔV, near the maximum that the plaintiffs deemed sur-

vivable.  R.220, Tr. 686-87.1  Conspicuously, however, Gilbert agreed with Hyundai that Webb’s 

calculations—i.e., 55 mph Lincoln + 35 mph Excel = 35 mph ΔV—“didn’t make any sense.”  

R.1112.  Gilbert explained that Webb’s impact-speed estimates “didn’t seem to add up to” a 35-

mph ∆V and, instead, should have produced “a delta-v of 50.”  Id.  But rather than correct Webb’s 

mathematical error by adjusting the ΔV upward—which (just as Hyundai had argued) would have 

pushed the ΔV into the “unsurvivable” range—Gilbert adjusted the Excel’s impact speed down-

ward, opining that the Excel was traveling only 18 mph when it hit the Lincoln, thereby cutting 

Webb’s estimate in half.  R.217, Tr. 740.  

Based on Gilbert’s re-adoption of a 35-mph ΔV estimate—albeit by a very different route 

than Webb had taken—Burton once again testified that, if the Excel had remained intact, its occu-

pants could have survived.  Tr. 1067. 

D. The jury’s verdict and post-trial proceedings 

The jury again returned a plaintiffs’ verdict, this time for a total of $10.5 million.  R.3057-

60 (R.E. 30-33).2  Inexplicably, even though Applewhite had fallen asleep at the wheel and driven 

into the oncoming Lincoln, the jury apportioned 100% of the fault to Hyundai.  Id.   

Hyundai filed post-trial motions for judgment as a matter of law or, in the alternative, a 

new trial or remittitur.  R.3067-3137.  Hyundai challenged the sufficiency of the evidence support-

ing the plaintiffs’ claim, the reliability of the underlying expert opinions, and other trial errors, and 

also raised two arguments concerning the integrity of the jury.  First, Hyundai contended that it 

was denied a fair trial because the jury was selected pursuant to an informal venire process whereby 

                                                 
1 To be clear, survivability even at those forces is debatable.  Hyundai’s reconstructionist, Germane, ex-
plained that 77% of all fatalities in frontal-impact crashes occur at ∆Vs of 39 mph or less.  Tr. 1523. 
2 The plaintiffs abandoned their manufacturing-defect claim, and the case was submitted to the jury solely 
on a design-defect theory.  Tr. 2193-213.   
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the circuit clerk excused jurors for “hardship” based on unsworn, out-of-court explanations, con-

trary to the statutory requirement that a judge hear and decide hardship excuses.  Tr. 2324-25.  In 

this case, the clerk excused 51 of 138 potential jurors for “hardships” that were never disclosed to 

the parties or considered by the court.  R.3101-19 (R.E. 159-77).   

Second, Hyundai argued that newly discovered evidence indicated possible jury tampering.  

R.3273-3448.  In particular, Hyundai explained that shortly after the verdict, it received firsthand 

evidence that a preacher affiliated with the plaintiffs’ counsel, Bishop Cary Sparks, had commu-

nicated with at least one juror during the trial.  The evidence showed that Sparks had boasted to 

three Jackson-based attorneys that he had worked “on a case up in Clarksdale where it should have 

been a 21 million dollar verdict, but it was a 10 million dollar verdict,” and, worse, that he had 

attempted to influence the damages award:  “There was a lady on the jury that couldn’t count.  And 

they spent two days trying to teach her how to count, and that just never worked out.”  Tr. 2376, 

2389.  After a single preliminary hearing—at which the three Jackson lawyers testified under sub-

poena—the trial court refused any further investigation or discovery.  R.3546-48. 

The trial court denied Hyundai’s post-trial motions in their entirety.  R.3542-48. 

II. Statement of the facts 

In the wee hours of July 9, 1995, Applewhite crossed the center line on a straight, flat, two-

lane stretch of Old Highway 61 in Tunica County and drove her Hyundai Excel into an oncoming 

Lincoln Continental.  Applewhite was returning to Clarksdale with Cooper and Stewart after the 

three had worked night shifts at a local casino.  Tr. 217.  An investigating officer concluded that 

Applewhite’s car was “out of control” before the crash, Tr. 479, and the plaintiffs’ own accident 

reconstructionist agreed that Applewhite’s erratic steering suggested that she fell asleep at the 

wheel, Tr. 739-40. 
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A. The eyewitness accounts:  The Excel was traveling 50-55 mph at impact. 

There were two eyewitnesses to the crash:  Kenny Runions and Roland Jordan were driv-

ing, respectively, immediately behind and immediately in front of Applewhite’s Excel.  Both men 

testified that the Excel was going at least 50 mph when it hit the Lincoln.3 

Runions, a truck driver heading south from Memphis, was driving 55 mph immediately 

behind Applewhite’s Excel—also going 55 mph—when the accident occurred.  Tr. 1254-57.  As 

Runions watched from behind, the Excel drifted off the right shoulder, “jerked” back onto the 

highway and across the center line, then back across its lane and onto the shoulder, and finally 

back onto the road, across the center line, and into the oncoming Lincoln.  Tr. 1256-57.   

Under vigorous cross-examination, Runions insisted that the Excel’s speed stayed the 

same—55 mph—throughout the crash sequence, right up until the moment of “impact.”  Tr. 1257-

58, 1264, 1269, 1270, 1276, 1288.  He testified that the Excel’s brake lights never came on and 

that the car’s speed “never changed.”  Tr. 1257-58.  Runions explained that the Lincoln tried to 

avoid the crash, but things “happened so fast that no one had time to react.”  Tr. 1257.  Runions 

testified that Applewhite and Cooper were hurled from the front seat of the car and landed on the 

highway, and that Stewart remained in the back seat.  Tr. 1262.  He said the crash was “probably 

the worst accident [he had] ever seen.”  Tr. 1263. 

Jordan, a former military convoy commander—and at the time of the accident, a coworker 

of Applewhite’s, Tr. 1293, 1300-01—was traveling directly in front of the Excel when it crashed, 

Tr. 1294-95.  Jordan was paying “particular interest” to the Excel in his rearview mirror because 

it was going “on and off the road” prior to the accident.  Tr. 1295. 

Jordan testified that he was traveling between 50 and 60 mph just before the collision and 

that the Excel was keeping pace with him.  Tr. 1297-98.  Like Runions, Jordan explained that the 

                                                 
3 The eyewitnesses’ trial testimony is in the record excerpts.  R.E. 99-140 (Runions); R.E. 56-98 (Jordan). 
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Excel twice drifted onto the right shoulder, then “made an erratic move” back onto the highway 

before colliding with the oncoming Lincoln.  Tr. 1296-98.  Like Runions, Jordan testified that the 

Excel “was out of control”—and indeed “accelerated”—just before hitting the Lincoln.  Tr. 1297-

98.  And like Runions, Jordan insisted—even under vigorous cross-examination—that the Excel 

was traveling between 50 and 55 mph at the moment of “impact.”  Tr. 1299-1300, 1331. 

B. The violence of the collision:  The Excel split apart in “the worst” crash any of 
the witnesses had ever seen. 

Applewhite’s “erratic” driving resulted in what experts call an “oblique side impact.”  Tr. 

1098.  Applewhite drove the Excel’s front passenger-side corner into the center of the oncoming 

Lincoln.  R.1140; Tr. 1319.  The 4300-pound Lincoln penetrated the front of the Excel, halting the 

Excel’s forward momentum and hurling it backwards up the highway.  Tr. 1397-1405; Ex. D-9. 

The plaintiffs’ biomechanics expert, Burton, testified that oblique side-impact collisions 

rank among the “worst of the worst” in terms of survivability, Tr. 1132-33, and witnesses uni-

formly described this particular crash as one of the “worst” they had ever seen, see Tr. 406, 410 

(sheriff’s deputy); Tr. 489, 493 (highway patrol officer); Tr. 1263 (Runions).  A responding high-

way patrol officer compared the Excel to a car that had been hit by a “train.”  Tr. 489.  The force 

of the collision tore the Excel apart, as shown in this photograph of the accident scene:   
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Ex. P-3k (R.E. 39); see also R.E. 37-58 (complete set of accident scene photos).  The rear half of 

the car landed on its side, six to ten feet north of the point of impact; the crushed front half of the 

Excel came to rest 60 feet north of the impact.  Tr. 1403; Ex. D-9. 

The Excel’s occupants were dead when eyewitness Roland Jordan reached them moments 

after the crash.  Tr. 1372.  The plaintiffs’ forensic analysis confirmed that none of the Excel’s 

occupants were properly belted in their seats.  R.1546-58 (Burton).  The Lincoln’s occupants, who 

were belted, survived the crash.  Tr. 1072.  Throughout trial, the plaintiffs’ counsel and witnesses 

impugned the Excel’s design, relative to the Lincoln’s, by emphasizing that the Lincoln’s occu-

pants had survived.  See, e.g., Tr. 330, 381, 391, 438, 902-03, 1072, 1526, 1534, 2218.  Hyundai 

sought to remedy the unfairness of the comparison by showing that the Lincoln’s occupants were 

belted while the Excel’s were not, but the trial court excluded all seatbelt evidence.  R.2633-37. 

C. The plaintiffs’ newly hatched theory:  The Excel was not traveling 50-55 mph 
(as the eyewitnesses said) or 35 mph (as plaintiffs first claimed), but 18 mph. 

As the plaintiffs’ design expert James Mundo acknowledged, the “major dispute” between 

the parties has always been the Excel’s speed at impact.  Tr. 931-32.  The plaintiffs’ theory posits 

that, if the Excel had not been torn apart by the larger Lincoln, all three occupants would have 

survived the crash.  That theory depends on the premise that the collision would have generated a 

ΔV no greater than 35 mph inside an intact Excel.  At the first trial, the plaintiffs’ reconstructionist, 

Webb, opined that the Excel was traveling 35 mph at impact and that when it hit the oncoming 

Lincoln traveling 55, mph the collision generated a 35-mph ΔV.  See supra at 3-4. 

For the second trial, rather than disclose the calculations underlying Webb’s opinions as 

the Supreme Court had directed, the plaintiffs jettisoned Webb in favor of a new reconstructionist, 
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Gilbert.  R. 203-24.4  Gilbert adopted Webb’s bottom line—that an intact Excel would have expe-

rienced a ΔV of 35 mph.  However, echoing Hyundai’s objections during the first trial and appeal, 

Gilbert explained that Webb’s ΔV calculations “didn’t make any sense” and that Webb’s impact-

speed estimates should have produced “a delta-v of 50.”  R.1112; see generally R.E. 141-44. 

To maintain a potentially survivable 35-mph ΔV estimate, and yet make the math work, 

Gilbert testified (over Hyundai’s objections, R.1101-09) that the Excel had slowed to 18 mph be-

fore it hit the Lincoln—half as fast as Webb had estimated.  Tr. 740.  Gilbert acknowledged that 

there was no evidence that Applewhite had applied the brakes during the crash.  Tr. 748.  He said 

that he based his 18-mph opinion on his interpretations of police drawings, photographs of the 

scene, and the Excel’s “yaw sequence”—tire marks left by Applewhite’s erratic steering before 

impact.  Tr. 642-47.  Gilbert dealt with the eyewitnesses’ testimony by treating it as referring to 

the Excel’s speed before the yaw sequence began, Tr. 650-52, despite Runions’s and Jordan’s clear 

statements that the Excel was going at least 50 mph at impact, Tr. 744-45.   

Using his newly minted 18-mph impact-speed figure, Gilbert concluded that, had the Excel 

remained in one piece, its occupants would have experienced a ΔV of 34 to 37 mph.  Tr. 683.  And 

the plaintiffs’ biomechanics expert, Burton, testified (as he had at the first trial) that the Excel’s 

occupants had an 80% chance of surviving a ΔV in that range.  Tr. 1096. 

Gilbert did not calculate the “total energy” involved in the crash—a key scientific measure 

of the forces exchanged between the two colliding vehicles.  Tr. 774; Tr. 1398-99.  Nor did he 

perform any crash testing to verify his theory.  Tr. 728.  According to Gilbert, the accident could 

not be replicated and, accordingly, his reconstruction theory could not be tested.  Tr. 696-97, 728. 

                                                 
4 In fact, Gilbert was the plaintiffs’ third reconstructionist.  Even before Webb, the plaintiffs had disclosed 
another reconstructionist, James Hannah, whom they withdrew before he ever offered an opinion.   
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D. The crash tests:  The Excel will not split apart at any impact speed or ΔV that 
is even remotely survivable. 

Hyundai’s reconstructionist, Dr. Geoffrey Germane—the former chair of BYU’s mechan-

ical engineering department, Tr.1377-78—determined that the Excel was traveling at least 40-45 

mph when it collided with the Lincoln, Tr. 1384.  Combining that figure with the Lincoln’s 

acknowledged impact speed of 50-55 mph, Germane determined that an intact Excel would have 

experienced a ΔV greater than 50 mph.  Tr. 1495.  All experts agreed (1) that no one could survive 

such a drastic ΔV, even if the Excel had remained intact, Tr. 1079, 1100 (Burton); Tr. 1522 (Ger-

mane), and (2) that a ΔV that high would overwhelm any subcompact car, Tr. 938 (Mundo). 

To reach his impact-speed and ΔV conclusions, Germane applied three standard accident-

reconstruction methodologies.  The first two—“conservation of momentum” and “conservation of 

energy”—used mathematical computations and computer simulations to determine the vehicles’ 

speeds.  Tr. 1395-96.  Germane used the third method—live crash testing—to verify his mathe-

matical determinations.  Id.  To further substantiate his results, Germane (unlike Gilbert) calculated 

the total energy involved in the collision.  Tr. 1398-1400. 

Most significantly here, Germane (again, unlike Gilbert) conducted three live crash tests, 

using cars virtually identical to those involved the collision at issue, to simulate each of the various 

experts’ impact-speed theories.  Tr. 1433-34; see also Ex. D-15; Ex. D-17.5  Germane tested Gil-

bert’s 18-mph theory; the Hyundai experienced a 39-mph ΔV and did not break apart.  Tr. 1447-

65.  He tested Webb’s since-abandoned 35-mph theory; the Hyundai experienced a 45-mph ΔV 

and again did not break apart.  Tr. 1436-46.  And he tested his own 45-mph theory; the Hyundai 

experienced a 48-mph ΔV and even then did not break apart.  Tr. 1466-82.  These crash tests 

confirmed Germane’s opinion that the Excel was traveling at least 45 mph at impact and, as it did 

                                                 
5 Videos of the crash tests and the full test reports, including before-and-after photographs of the vehicles 
involved in the tests, are in the record.  See Ex. D-15 (reports); D-17a, D-17b, & D-17c (videos). 
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break apart, must have experienced a ∆V greater than 48 mph.  Tr. 1489-95; Ex. D-15. 

E. The plaintiffs’ alleged defect:  The Excel should not have split apart in this 
“normal average crash out on the highway.” 

Applewhite’s 1993 Excel was state-of-the-art for its day.  Tr. 1700-01.  Thomas Patterson, 

an automotive-engineering expert with 41 years of experience designing cars for Ford Motor Com-

pany, explained that the Excel’s uni-body construction made the vehicle “very strong,” like a “little 

tank.”  Tr. 1601, 1680-81.  The Excel passed all Federal Motor Vehicle Safety Standard compli-

ance tests for crash protection, including those for frontal- and side-impact safety.  Tr. 1668-74; 

Tr. 2021-24.  It also passed all of the National Highway Transportation Safety Administration’s 

more stringent NCAP crash tests, earning the highest five-star safety rating for passengers and a 

four-star safety rating for drivers.  Tr. 1675-76; Tr. 2022-25.  Patterson explained that the Excel 

was torn apart not due to a design defect, but by “the tremendous forces of the collision that were 

. . . far and above what a vehicle of this structure could be expected to withstand.”  Tr. 1707. 

The plaintiffs nonetheless asserted that the Excel had a hidden design defect.  For support, 

the plaintiffs offered the opinion testimony of James Mundo.  Tr. 829-31.  Over Hyundai’s objec-

tions, R.1312-1470, Mundo testified that the Excel’s “occupant safety cage” was defectively de-

signed, allowing the car to be torn apart in what he called this “normal average crash out on the 

highway.”  Tr. 831, 889-901.  Mundo claimed that the defect was evident from the mere fact that 

the Excel was torn apart in what he deemed a “foreseeable frontal impact.”  Tr. 890.  No driver, 

Mundo said, would expect her car to “break into all those pieces” in a crash like this.  Tr. 917.   

To rebut the plaintiffs’ suggestion that well-made cars should never break apart, even in 

violent crashes, Hyundai sought to introduce photographic evidence showing that vehicles of var-

ious makes and models have been torn apart in similar collisions.  Tr. 360-61, 1793; Ex. D-64-Ex. 

D-72 (R.E. 145-58).  The trial court excluded all such evidence.  Tr. 360-61, 1793. 

Mundo testified that by making “minor changes” to the Excel’s design (e.g., tightening 
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joints and reinforcing welds), Hyundai could have increased the vehicle’s strength and kept it intact 

in a 35-mph-ΔV collision.   Tr. 905-18, 926-27.  Mundo made no attempt to calculate the total 

energy created in the crash because, he said, that was Gilbert’s job (even though Gilbert hadn’t 

done it).  Tr. 933-35.  Nor, like Gilbert, did Mundo conduct any crash tests to verify his defect 

theory or analyze his alternative design, even though he acknowledged that field-testing is always 

preferable: “For engineers, the proof is in the pudding.  I can calculate all I want, but let’s take it 

out and run a test and see what it’s going to do.”  Tr. 952.  Rather than conduct live crash testing, 

Mundo relied on a computer-based “Finite Element Analysis,” which claimed to simulate his al-

ternative design’s reaction to forces that he input into the program.  Tr. 826-28, 899-901. 

F. The verdict:  The jury apportions 100% fault to Hyundai, and none to Apple-
white, who indisputably caused the crash.  

The jury returned a $10.5 million verdict.  Tr. 2306-07.  Inexplicably, although Applewhite 

fell asleep at the wheel and steered the Excel into oncoming traffic, the jury apportioned 100% of 

the fault for the accident to Hyundai, and none to Applewhite.  Id. 

SUMMARY OF THE ARGUMENT 

I. The Court should reverse and render judgment for Hyundai because there is no 

legally sufficient evidence to support the jury’s verdict.  Hyundai is entitled to judgment as a matter 

of law on each of three separate and independent grounds. 

 A. There is no legally sufficient evidence to support the plaintiffs’ newly 

hatched argument that the Excel was traveling only 18 mph at impact.  That argument is essential 

to the plaintiffs’ case because, as they acknowledge, to prove that the occupants’ deaths were 

caused by a design defect that allowed the Excel to split apart—and that the occupants would have 

survived had the car remained intact—the plaintiffs had to demonstrate that a collision between a 

Lincoln traveling 55 mph and an intact Excel would have generated a potentially survivable ∆V 

of 35 mph or less.  The plaintiffs’ sole support for that proposition was substitute reconstructionist 
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Mickey Gilbert’s opinion that by the time of impact, the Excel had slowed to a speed of 18 mph. 

  1. Gilbert’s opinion is inadmissible under Daubert for several reasons.  

First, it was transparently reverse-engineered to justify the plaintiffs’ predetermined conclusion.  

Like the plaintiffs’ first reconstructionist, Andrew Webb, Gilbert concluded (as he had to) that an 

intact Excel would have experienced only a 35-mph ∆V; however, in order to reach that conclu-

sion, and having found that Webb’s ∆V calculations “didn’t make any sense,” Gilbert deter-

mined—based on the very same facts—that the Excel’s impact speed should be adjusted down-

ward to 18 mph, half as fast as Webb had estimated.  Second, Gilbert’s opinion flatly contradicts 

the record evidence, as both eyewitnesses testified that the Excel was traveling 50-55 mph “at 

impact.”  Third, Gilbert admitted that he had not tested his 18-mph theory, and in fact his opinion 

is belied by the only actual crash testing in the case, which proved that an Excel will not split apart 

at an 18-mph impact speed and 35-mph ∆V—or even at much higher (and unsurvivable) speeds 

and forces.  And finally, Gilbert never assessed the “total energy” involved in the crash, which the 

plaintiffs’ own expert James Mundo testified is (a) the reconstructionist’s job and (b) a necessary 

prerequisite to any reliable design-defect opinion. 

  2. Even if Gilbert’s impact-speed and ∆V opinions were not categori-

cally inadmissible, they are totally overwhelmed by the weight of the evidence—in particular, the 

eyewitnesses’ consistent testimony that the Excel was traveling 50-55 mph at impact and the three 

live crash tests, which prove that the Excel could not possibly have been traveling only 18 mph. 

B. There is no legally sufficient evidence that the Excel was defectively de-

signed.  The only evidence that the plaintiffs presented to show a design defect was James Mundo’s 

expert testimony.  Mundo’s opinions, like Gilbert’s, are inadmissible under Daubert for at least 

two reasons.  First, Mundo lacked the necessary data to render a crashworthiness opinion because, 

as he admitted, neither he nor Gilbert calculated the total energy involved in the collision.  And 
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second, Mundo’s opinion was based entirely on untested computer simulations and, as already 

noted, is refuted by the actual crash testing—which conclusively proves that the Excel will not 

separate under forces that are even remotely survivable.   

Notably, just days ago, the Supreme Court of Virginia unanimously reversed and rendered 

judgment for Mazda, based in part on a conclusion that Mundo’s testimony was inadmissible for 

the same reasons that Hyundai has identified here—namely, that Mundo’s opinion was based on 

“unfounded assumption[s],” and was thus “pure speculation,” because he had “done no calcula-

tions to determine” a key design measure and had “performed no testing” on a key design feature.  

Holiday Motor Corp. v. Walters, No. 150391, 2016 Va. Lexis 111, *33-35 (Va. Sept. 8, 2016). 

C. Hyundai is separately entitled to judgment as a matter of law under the 

“mandate rule.”  In the first trial and appeal, Hyundai challenged then-reconstructionist Andrew 

Webb’s opinions as unreliable, nonsensical, and “def[ying] the laws of physics.”  After reversing 

on the narrow ground that the plaintiffs’ had failed to disclose pre-trial changes to Webb’s opin-

ions, the Supreme Court remanded, explicitly, for a reconsideration of the merits of those opinions.  

Rather than make the ordered disclosures, the plaintiffs replaced Webb with a new reconstruction-

ist, Gilbert.  Not only did Gilbert offer a dramatically different opinion about the Excel’s impact 

speed than Webb—18 mph instead of 35 mph—but he conceded, as Hyundai had argued during 

the first trial and appeal, that Webb’s opinions “didn’t make any sense.”  The plaintiffs’ current 

theory—which rests on a repudiation of Webb’s unreliable opinions—is a concession that Hyundai 

was entitled to judgment following the first trial.  By allowing the plaintiffs to dump Webb and 

replace him with Gilbert, the trial court evaded—and violated—the Supreme Court’s mandate. 

II. In the alternative, the Court should reverse and remand for a new trial.  Hyundai is 

entitled to a new trial on at least four independent grounds. 
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A. The trial court erred by excluding Hyundai’s evidence that the Excel’s oc-

cupants were not properly seat-belted.  The trial court wrongly concluded that Mississippi law 

categorically bars seatbelt evidence.  Mississippi law is clear that evidence of seatbelt misuse is 

admissible so long as it is relevant to an issue other than “contributory or comparative negligence.”  

Miss. Code § 63-2-3.  Here, because evidence of the occupants’ seatbelt misuse was directly rele-

vant for other purposes—namely, to rebut the plaintiffs’ causation and design-defect theories—it 

was admissible, and the trial court erred in excluding it. 

 B. The trial court erred in excluding Hyundai’s photographic evidence that 

other cars—of various makes and models—have been torn apart in similar collisions.  That evi-

dence refuted the plaintiffs’ contention that no properly designed vehicle would split apart in a 

crash like this one and that the defect in the Excel’s design defect was evident from the mere fact 

that it separated.  To make matters worse, the trial court refused to remedy plaintiffs’ counsel’s 

grossly misleading closing argument that Hyundai “ha[sn’t] brought you one piece” of evidence 

showing other cars splitting apart—faulting Hyundai for failing to present the very evidence that 

the plaintiffs had successfully persuaded the trial court to exclude. 

 C. Hyundai was denied a fair trial by an impartial jury in two respects.  First, 

Hyundai was denied its right to a jury drawn from a representative cross-section of the community 

by a patently unlawful venire practice whereby alleged “hardship” excuses were granted by the 

court clerk over the phone, rather than by a judge in open court, as required by Miss. Code § 13-

5-23(3).  Second, evidence discovered after the verdict—and fully developed during post-trial pro-

ceedings—strongly indicates that the jury’s deliberations were tainted by the improper influence 

of a preacher affiliated with the plaintiffs’ trial team.  The trial court erred by refusing Hyundai’s 

requests for limited discovery or additional investigation. 
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 D. The verdict, which fails to apportion any fault to Applewhite—whose neg-

ligence indisputably caused the accident—was clearly the product of passion and prejudice.  The 

jury’s inexplicable refusal to allocate any fault to Applewhite requires a new trial. 

ARGUMENT 

I. This Court should reverse and render judgment for Hyundai because there is no le-
gally sufficient evidence to support the jury’s verdict. 

Under the Mississippi Products Liability Act, a product-liability plaintiff alleging a design 

defect must prove, among other elements, that a specific design feature (1) rendered the product 

unreasonably dangerous and (2) “proximately caused” her injuries.  Miss. Code § 11-1-63(a)(i)-

(iii).  A proximate cause is one that “produces the injury and without which the result would not 

have occurred.”  Forbes v. Gen. Motors Corp., 935 So. 2d 869, 880 (Miss. 2006).  Here, there was 

no legally sufficient evidence to prove either that the Excel was defective and unreasonably dan-

gerous or that any supposed defect caused the occupants’ injuries. 

In a “crashworthiness” case, like this one, a plaintiff must prove that the vehicle’s allegedly 

defective design “enhanced” her injuries beyond those that she otherwise would have suffered in 

the accident.  See Toliver v. Gen. Motors Corp., 482 So. 2d 213, 214 (Miss. 1985).  Given the 

severity of this particular crash, the plaintiffs acknowledge that the Excel’s occupants would have 

suffered serious injuries regardless of the Excel’s design.  The enhanced injuries that they allege 

are the occupants’ deaths.  Accordingly, the plaintiffs had to prove that, but for the design defect 

that they say caused the Excel to break apart, the occupants would have survived the collision.   

A. Hyundai is entitled to judgment as a matter of law because there is no legally 
sufficient evidence to support the plaintiffs’ newly hatched argument—essen-
tial to their case—that the Excel was traveling only 18 mph at impact. 

The linchpin of the plaintiffs’ case in the second trial was their assertion that the Excel was 

traveling only 18 mph when it hit the Lincoln.  That is so for two reasons.  First, the plaintiffs 

acknowledge—as they must—that even a properly designed car can tear apart at a high enough 
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impact speed.  See Tr. 936-37 (Mundo: “With enough energy, any vehicle can separate”).  Their 

contention is that the Excel was defective because it should not have torn apart in this crash—in 

which they (now) say it was traveling only 18 mph.  See, e.g., Tr. 329-30 (Opening Statement: 

“[A] vehicle properly designed is not supposed to break apart at less than highway speeds in an 

accident such as this spilling and dumping the occupants out on the highway.”); accord, e.g., Tr. 

331, 335, 493, 915, 1534, 2215, 2217, 2218.  Second, the plaintiffs acknowledge—again, as they 

must—that some collisions generate ∆Vs that are not survivable.  See Tr. 1094, 1099-1100 (Burton 

acknowledging that 50-mph ∆V is not survivable).  In order to prove that the occupants’ deaths 

here were in fact caused by a design defect that allowed the Excel to tear apart—and that they 

would have survived had the car remained intact—the plaintiffs had to prove that the ∆V in this 

crash was (on their expert’s theory) a potentially survivable 35 mph or less, which their new re-

constructionist attempted to do by dramatically reducing the Excel’s impact speed to 18 mph. 

The plaintiffs initially sought to prove their 35-mph-ΔV theory through accident recon-

structionist Andrew Webb, who based his ∆V opinion on his estimate that the Excel was traveling 

35 mph when it hit the oncoming Lincoln going 55 mph.  On remand from the Supreme Court’s 

first decision, the plaintiffs abandoned Webb for Mickey Gilbert, who acknowledged (as Hyundai 

had long argued) that Webb’s opinion “didn’t make any sense.”  R.1112 (R.E. 142).  To meet the 

necessary 35-mph-ΔV “survivability” benchmark, and make the math work, Gilbert cut the Ex-

cel’s impact speed in half and opined (contra Webb) that somehow, without ever braking, Apple-

white had slowed the Excel from 50-55 mph to 18 mph by the time it hit the Lincoln.   

Even aside from the fact that it clearly seems to have been adapted to maintain a survivable 

35-mph ∆V—Gilbert’s 18-mph opinion cannot sustain the jury verdict for two reasons.  First, it is 

counterfactual, utterly unreliable, and should have been excluded.  Second, even if admissible, 

Gilbert’s opinion was overwhelmed by the consistent testimony of the eyewitnesses, who insisted 
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that the Excel was traveling at least 50 mph at impact, as well as the physical crash-test evidence, 

which demonstrated that the Excel would not break apart at any remotely survivable ΔV. 

1. Mickey Gilbert’s impact-speed and ΔV opinions were inadmissible un-
der Daubert, and without them the plaintiffs’ causation theory—and 
with it, their claim—fails as a matter of law. 

Gilbert’s opinion that the Excel was traveling only 18 mph when it hit the Lincoln is totally 

unreliable—the result of transparent reverse-engineering to meet a predetermined 35-mph-∆V 

endpoint—and should have been excluded.  The trial court’s decision to admit Gilbert’s opinion 

is reviewed for an abuse of discretion, but that discretion is constrained by the “Daubert standards” 

governing expert testimony.  Miss. Transp. Comm’n v. McLemore, 863 So. 2d 31, 38-39 (Miss. 

2003) (adopting Daubert v. Merrell Dow Pharma., Inc., 509 U.S. 579 (1993)).  Whether an expert 

had sufficient facts or evidence on which to base his opinion is a question of law subject to de novo 

review.  Patterson v. Tibbs, 60 So. 3d 742, 751-52 (Miss. 2011). 

a. To be admissible under Daubert, expert testimony must be fac-
tual, reliable, and testable. 

In exercising its Daubert-based “gatekeeping” role to assess proposed expert testimony, a 

trial court “must examine the reliability of the expert’s opinion and must determine whether the 

facts afford a reasonably accurate basis for the expert’s conclusion.”  Id.  This gatekeeping function 

is important because, once an expert passes through the gate, jurors are likely to defer to his testi-

mony.  See Watts v. Radiator Specialty Co., 990 So. 2d 143, 147 (Miss. 2008) (“[J]uries are often 

in awe of expert witnesses.”) (quoting Edmonds v. State, 955 So. 2d 787, 792 (Miss. 2007)).     

Under Mississippi law, an expert’s opinion is admissible only if— 

(1) the testimony is based upon sufficient facts or data, (2) the testimony is the 
product of reliable principles and methods, and (3) the witness has applied the prin-
ciples and methods reliably to the facts of the case. 

 
Miss. R. Evid. 702.  Expert testimony must be “grounded in the methods and procedures of science, 

not merely a subjective belief or unsupported speculation.”  Worthy v. McNair, 37 So. 3d 609, 615 
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(Miss. 2010). 

To assess a methodology’s reliability, Mississippi courts apply the Daubert factors, which 

include “whether the theory or technique can be and has been tested; whether it has been subjected 

to peer review and publication; whether, in respect to a particular technique, there is a high known 

or potential rate of error; whether there are standards controlling the technique’s operation; and 

whether the theory or technique enjoys general acceptance within a relevant scientific commu-

nity.”  McLemore, 863 So. 2d at 37.  A court should exclude the opinions of an expert who fails to 

use available “time-tested techniques” and “industry standards generally accepted within his field 

of expertise.”  Gulf S. Pipeline Co. v. Pitre, 35 So. 3d 494, 499 (Miss. 2010). 

 Importantly here, no expert may serve as a conduit for a party’s preferred, predetermined 

position.  “[A]n expert who forms an opinion before he begins his research is biased and lacking 

in objectivity,” Viterbo v. Dow Chem. Co., 826 F.2d 420, 423 n.2 (5th Cir. 1987), and an expert 

who passes off as “opinions” outcomes that are dictated by his client offers nothing more than 

“illusions,” Ballard Realty Co. v. Ohazurike, 97 So. 3d 52, 60-61, 63-64 (Miss. 2012). 

b. The trial court should have excluded Gilbert’s counterfactual, 
unreliable, and untested impact-speed and ∆V opinions. 

 Gilbert’s 18-mph-impact-speed opinion, which was necessitated by the plaintiffs’ desire to 

maintain a potentially survivable 35-mph ΔV, is inadmissible for three independent reasons. 

First, not only is Gilbert’s 18-mph opinion not “based upon” the facts in evidence, Miss. 

R. Evid. 702, it flatly contradicts them.  An expert must base his opinions “on a fair summation of 

the material facts in evidence . . . .”  Hickox v. Holleman, 502 So. 2d 626, 638 (Miss. 1987), 

superseded by rule as recognized in McLemore, 863 So. 2d at 39.  If an expert fails to account for 

undisputed material facts, he cannot render the “reasonably accurate conclusions” required by Rule 

702.  APAC-Miss., Inc. v. Goodman, 803 So. 2d 1177, 1184-85 (Miss. 2002). 
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In reaching his opinion, Gilbert purported to accept the testimony of the only two eyewit-

nesses—Runions and Jordan—both of whom said that the Excel was traveling 50-55 mph.  How-

ever, to arrive at his much slower 18-mph impact speed, Gilbert re-interpreted their statements to 

refer to the Excel’s pre-collision speed.  From that “fixed point,” as he called it, Gilbert opined 

that the Excel fishtailed several times, that Applewhite likely acted normally by removing her foot 

from the accelerator, and that as it went out of control the car (even without braking) decelerated 

to 18 mph before hitting the Lincoln.  Tr. 642-52, 667-68, 740; R.1120-32.  Gilbert’s imaginative 

reconstruction is refuted by the eyewitnesses’ clear testimony.  At trial, they both testified (1) that 

the Excel was traveling 50-55 mph “at the time of impact,” “when it hit the Lincoln,” not hundreds 

of feet up the road, Tr. 1257-58, 1297-1300, 1331; (2) that the Excel was “accelerating” immedi-

ately before the collision, not slowing down, Tr. 1297-98; and (3) that the driver of the Excel was 

driving “erratic[ally],” not “normally,” Tr. 1254-58 (R.E. 102-06); 1296-1300 (R.E. 60-64).   

Second, Gilbert admitted that his method of reconstructing the accident—and his theory of 

how the Excel slowed from 50-55 mph to 18 mph before impact—could not be tested or verified.  

Tr. 696.  The first Daubert factor is the “testability of an expert’s conclusions and theory.”  

Michaels v. Avitech, Inc., 202 F.3d 746, 753 (5th Cir. 2000).  If an expert’s theory cannot be tested, 

then it rests on nothing more than “self-proclaimed accuracy” and thus fails Daubert scrutiny.  

McLemore, 863 So. 2d at 37.  Particularly where, as here, an expert’s opinion could have been 

tested but was not, it is inadmissible.  See, e.g., Pitre, 35 So. 3d at 499 (expert’s failure to use 

available “time-tested techniques” warrants exclusion). 

Because, as Gilbert concedes, his impact-speed and ∆V hypotheses cannot be confirmed 

through testing, his opinion should have been excluded.  Gilbert sought to excuse his failure to test 

his theory by asserting that it was impossible to “even attempt to replicate this type of accident 

with a crash test . . . .”  Tr. 697.  Not true.  Gilbert acknowledged, as a general matter, that live 
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crash testing is a common method employed by accident reconstructionists and that he relies on 

crash testing in other contexts.  Tr. 749.  And indeed, in this very case, Hyundai’s reconstructionist, 

Germane, simulated the collision in three separate crash tests, one for each of the experts’ impact-

speed theories (Gilbert’s, Webb’s, and his own).  Those crash tests disproved Gilbert’s unverified 

theory, demonstrating that a 1993 Excel will not split apart at an 18-mph impact speed and 35-

mph ∆V—or, for that matter, even at much higher speeds and ∆Vs.   

Third, Gilbert’s opinion is based on insufficient data and is otherwise unreliable because 

he failed to assess a critical scientific indicator of crashworthiness.  The plaintiffs’ design expert, 

Mundo, acknowledged that a vehicle’s crashworthiness is in part a function of the “energy” that it 

can safely absorb, Tr. 930-31, and Hyundai’s reconstructionist (Germane) explained that experts 

seeking to explain automobile collisions use a “total energy” calculation to determine the speeds 

necessary to cause the amount of damage evident in the vehicles involved.  Tr. 1398-1400.  Indeed, 

Germane explained—and Mundo agreed—that total energy should be “the first thing” that an ex-

pert looks at when reconstructing an accident.  Tr. 1438; see also Tr. 930-31 (Mundo).  But Gilbert 

never calculated the total energy involved in the crash.  Tr. 774.  Mundo said that he could use 

“rough numbers” to come up with total-energy estimates, Tr. 933, but he admitted that if he wanted 

“fidelity,” he would have to rely on the reconstructionist, who “is the expert that has the final 

word” on total energy, Tr. 934-35.  Indeed, Mundo explained that in the first trial he had based his 

design-defect opinion on Webb’s (since-abandoned) total-energy calculations.  Tr. 933-34.  Here, 

however, Mundo confirmed that Gilbert had not provided any such calculations.  Tr. 932.  Gilbert’s 

failure to make this critical calculation, a necessary component of any trustworthy accident recon-

struction, renders his methodology unreliable and his opinion inadmissible.6 

                                                 
6 The reason that total-energy calculations are so important is that an expert cannot make any meaningful 
assessment of a vehicle’s design simply by reviewing the damage that results from a collision; he must first 
understand the violence of that collision.  So here, absent any measurement of the Lincoln-Excel crash’s 
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*   *   * 

 These conspicuous flaws in Gilbert’s methodology, any one of which renders his opinions 

unreliable, combine to show that the retrial was a case of a predetermined ∆V (35 mph) in search 

of an impact speed (whatever it took).  Gilbert delivered, serving as a conduit for a reverse-engi-

neered impact-speed opinion that would support plaintiffs’ preferred theory.  But in reaching his 

18-mph conclusion—and cutting Webb’s earlier impact-speed estimate in half—Gilbert (1) con-

tradicted the undisputed eyewitness testimony, (2) refused to test his ∆V theory while disregarding 

the results of live crash testing done by other experts, and (3) failed to calculate the energy required 

to tear an Excel apart.  Gilbert ignored the facts and offered speculation in their place.  Because 

Gilbert’s opinion defies reality, it should have been excluded.  See Edmonds, 955 So. 2d at 792. 

This Court should reverse the trial court’s admission of Gilbert’s opinions and, in the ab-

sence of any admissible evidence on impact speed or ∆V, render judgment for Hyundai.   

2. Even if not categorically inadmissible, Gilbert’s impact-speed and ΔV 
opinions are completely refuted by the weight of the evidence. 

Even if Gilbert’s unreliable 18-mph impact-speed opinion were considered, it is completely 

overwhelmed by the undisputed record evidence.  All agree that if the Excel was traveling signif-

icantly faster than 18 mph when it hit the oncoming Lincoln going 55 mph, the resulting collision 

would have produced a fatal ∆V, much higher than 35 mph, even if the Excel had remained intact.  

See supra at 10.  The Excel’s design, therefore, could not have caused the occupants’ deaths. 

The trial court’s denial of Hyundai’s motion for judgment as a matter of law on this point 

is reviewed de novo.  U.S. Fid. & Guar. Co. of Miss. v. Martin, 998 So. 2d 956, 964 (Miss. 2008).  

Judgment should be granted if reasonable and impartial jurors could not have reached the verdict 

                                                 
energy, the plaintiffs’ bald assertion that the Excel tore apart in a “normal average crash out on the highway” 
rings completely hollow.  Tr. 831.  Germane’s careful total-energy calculations showed that this crash was 
nothing of the sort, but rather more akin to the “train” wreck described by the responding highway patrol 
officer.  See supra at 8. 
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based on the evidence or if “the evidence, as applied to the elements of a party’s case, is either so 

indisputable, or so deficient, that the necessity of a trier of fact has been obviated.”  Id. 

 Even if not inadmissible, Gilbert’s unsupported 18-mph impact-speed opinion is legally 

“deficient” for two reasons.  First, Gilbert’s post hoc opinion, which was based in part on his re-

interpretation of the eyewitnesses’ statements about the Excel’s speed, is flatly contradicted by 

those same eyewitnesses’ unambiguous and consistent trial testimony that the Excel was traveling 

50-55 mph “at impact.”  Both Runions and Jordan observed the crash in real time, and from their 

different vantage points—one ahead of the Excel, the other behind—they independently testified 

that the Excel was traveling 50 to 55 mph when it hit the Lincoln.  The eyewitnesses’ testimony 

has “substantial evidential value” in this case, especially because they observed the vehicle’s speed 

just before and at the time of the collision.  Howard v. State, 346 So. 2d 918, 920 (Miss. 1977). 

To be sure, a reasonable juror might conclude that an eyewitness could slightly misperceive 

a vehicle’s impact speed.  Perhaps, for instance, as Germane testified, Applewhite’s erratic steering 

had slowed the Excel’s speed from 50 mph to 45 mph at impact.  But there is no basis to believe 

that both eyewitnesses separately misjudged the Excel’s impact speed by more than 30 mph, as 

Gilbert’s opinion requires.  Aside from the sheer unlikelihood that both witnesses made such a 

gross error, there is nothing to suggest that either of them was unreliable.  To the contrary, both 

withstood vigorous cross examination and insisted that the Excel was traveling at least 50 mph “at 

impact.”  Tr. 1257-58, 1264, 1269, 1270, 1276, 1288; Tr. 1298-1300, 1331.  No witness with 

firsthand knowledge of the crash contradicted their observations.  And no reasonable juror could 

accept Gilbert’s hypothetical post hoc reconstruction over their consistent testimony. 

Second, Gilbert’s estimate of the Excel’s speed—which did not involve any physical test-

ing—is contradicted by three separate live crash tests, which proved that if the Excel had been 

traveling only 18 mph, it would not have broken apart in the collision with the Lincoln.  Jurors 
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were shown three crash tests, designed to replicate each of the various experts’ reconstructions: 

Gilbert’s, using an 18-mph impact speed for the Excel and generating a 35-mph ∆V; Webb’s more 

severe reconstruction, using a 35-mph impact speed and generating a 45-mph ∆V; and Germane’s 

even more severe reconstruction, using a 45-mph impact speed and generating a 48-mph ∆V.  In 

none of the tests did the Excel tear apart.  The tests thus proved (1) that the Excel would not have 

torn apart, as the Excel did here, if traveling only 18 mph, and thus that Gilbert’s 18-mph theory 

is incorrect; and (2) that the Excel must have been traveling faster than 45 mph to tear in two, at 

which speed it would have generated an unsurvivable 48-mph (or greater) ∆V. 

“Opinion evidence of an unproven fact must . . . give way to actual mechanical or scientific 

proof of fact.”  Gulf Ins. Co. v. Provine, 321 So. 2d 311, 315 (Miss. 1975).  Mississippi law does 

not permit jurors to credit a “fact” that testing and measurement prove to be a “physical impossi-

bility.”  Ill. Cent. R.R. Co. v. Underwood, 235 F.2d 868, 873 (5th Cir. 1956).  To affirm the verdict 

here, this Court would have to suspend “the laws of physics [and] mechanics” and disregard the 

crash testing that disproves Gilbert’s reverse-engineered impact-speed and ∆V opinions.  Janssen 

Pharma., Inc. v. Bailey, 878 So. 2d 31, 60 (Miss. 2004).  That, it may not do. 

Standing alone, either type of proof—the undisputed eyewitness testimony or the unrefuted 

crash test results—overwhelms Gilbert’s unverified (and unverifiable) opinion.  Combined, they 

expose Gilbert’s 18-mph-impact-speed opinion as implausible and result-oriented.  The judgment 

should be reversed, and judgment rendered for Hyundai, because the credible evidence over-

whelmingly proves that the Excel endured forces too great to survive. 

*   *   * 

The plaintiffs’ case depends entirely on their newly minted theory that the Excel was trav-

eling only 18 mph when it hit the oncoming Lincoln—not 35 mph, as they contended during the 

first trial.  There is no legally sufficient evidence to support the plaintiffs’ 18-mph theory—and 
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indeed, the evidence overwhelmingly disproves it.  Accordingly, the plaintiffs have not proved, 

and cannot prove, either that the Excel was defectively designed or that any alleged defect proxi-

mately caused the occupants’ deaths.  Hyundai is entitled to judgment as a matter of law.  

B. Hyundai is entitled to judgment as a matter of law because the plaintiffs failed 
to offer admissible expert testimony—essential to their case—that the Excel 
was defectively designed. 

The plaintiffs’ case fails as a matter of law for a second, and separate, reason.  To prove 

the “defect” element of their claim, the plaintiffs were required to offer admissible expert testi-

mony (1) that that the car was designed in a defective manner that rendered the product unreason-

ably dangerous, see Miss. Code § 11-1-63(a)(i)(ii), and (2) that a feasible alternative design for the 

Excel would have allowed them to survive the crash, see id. § 11-1-63(f)(ii).  See also Elliott v. El 

Paso Corp., 181 So. 3d 263, 272 (Miss. 2015) (discussing requirement of expert testimony); 

Cothren v. Baxter Healthcare Corp., 798 F. Supp. 2d 779, 782 (S.D. Miss. 2011) (same). 

The only evidence that the plaintiffs offered to prove that the Excel’s design was defective 

came from James Mundo, but Mundo’s testimony, like Gilbert’s, should have been excluded under 

Rule 702.  Mundo’s opinions fail Daubert scrutiny because he (1) declined calculate or account 

for the total energy involved in the crash and (2) relied on untested computer simulations to the 

exclusion of available field testing.  See McLemore, 863 So. 2d at 38-39.  Indeed, the Supreme 

Court of Virginia recently reversed and rendered judgment for Mazda after concluding that 

Mundo’s opinions were inadmissible for nearly identical reasons.  See Holiday Motor, 2016 Va. 

Lexis 111, at *33-35 (holding that Mundo’s design-defect opinions were improperly based on 

“pure speculation” where, as here, he had “done no calculations to determine” a key design meas-

ure and “performed no testing” on a key design feature). 

Without Mundo’s opinion, the plaintiffs are left without any proof on a necessary element 

of their claim, entitling Hyundai to judgment as a matter of law.  Watts, 990 So. 2d at 150-51. 
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1. James Mundo lacked sufficient data to render a design-defect opinion. 

To support their product-defect theory, the plaintiffs offered Mundo’s testimony that the 

Excel’s “occupant safety cage” was defectively designed.  Tr. 889.  Specifically, Mundo opined 

that certain weld holes in the steel beams that frame the cage and the use of “spot welds” to join 

the cage’s components reduced the Excel’s strength.  Tr. 856-66, 891, 898-99.  These design fea-

tures, he said, allowed the Excel to be torn apart under the forces involved in the collision.  Id.  

 Of course, in order to opine that the Excel’s design could not withstand the forces generated 

by colliding with an oncoming Lincoln traveling 55 mph, Mundo had to know the forces involved 

in such a collision.  Indeed, Mundo agreed with Hyundai’s experts that any vehicle’s crashworthi-

ness depends on its ability to manage crash energy.  Tr. 930-31.  He also conceded that any vehicle, 

no matter its design, can be torn apart if a collision generates enough energy.  Tr. 938.  For these 

reasons, Mundo acknowledged that “crashworthiness has to do with energy, number one,” and, 

therefore, that an expert must know the total energy involved in a collision in order to form an 

opinion about the adequacy of a vehicle’s design.  Tr. 930-31. 

 But Mundo indisputably lacked the total-energy calculations required to render a reliable 

design-defect opinion.  In the first trial, Mundo relied on accident reconstructionist Webb’s total-

energy calculations in forming his opinion.  Tr. 933-34.  And at the second trial, Mundo agreed 

that Gilbert, as the plaintiffs’ new reconstructionist, had “the final word” on total energy.  Tr. 933; 

see also Tr. 935 (“If you want fidelity and fine tuning of [the total energy], that belongs over in 

the reconstructionist’s shop.”); Tr. 962 (“[I]f you want to argue about angles and speeds and vec-

tors, it’s not me. … [T]hat is another expert.”).  But as already explained, Gilbert did not offer any 

total-energy calculations or opinions.  Tr. 934; see also Tr. 774 (Gilbert).  Accordingly, Mundo 
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had no accurate total-energy calculations on which to base a design-defect opinion.7 

 Without accurate total-energy calculations, Mundo had no reliable data to support his opin-

ion that the Excel’s occupant-safety cage was defectively designed.  He could not competently 

testify that the Excel’s design was inadequate to manage the collision’s forces because he did not 

know what those forces were.  And without knowing the forces involved in the crash, he could not 

reliably say that his hypothetical alternative design, which he claimed would have strengthened 

the Excel’s safety cage, could have withstood those forces.   

Unsupported by any admissible evidence concerning of the amount of energy involved in 

the crash, Mundo’s opinion was an inadmissible “ipse dixit” assertion that the Excel must be de-

fective because it tore apart in this accident.  Watts, 990 So. 2d at 149.  But under Mississippi law, 

the mere fact that the Excel tore apart is not proof that it was defectively designed.  See Forbes, 

935 So. 2d at 879; cf. Holiday Motor, 2016 Va. Lexis 111 at *34-35 (rejecting Mundo’s contention 

that “the crash spoke for itself” and striking his design-defect opinions because he had “done no 

calculations” of the forces and weights to which the vehicle was subjected in crash). 

2. Mundo’s opinion, which was predicated entirely on untested computer 
simulations and contradicted by live crash-test results, was unreliable. 

Mundo’s design-defect opinion was unreliable for two additional reasons.  First, Mundo 

adopted Gilbert’s position that the collision could not be recreated and, therefore, that his design-

defect theory could not be verified through crash testing.  Tr. 964-67.  Mundo’s concession that 

his opinions cannot be tested renders them inadmissible, particularly given that both he and Gilbert 

acknowledged the importance of testing in vehicle design.  See Watkins v. Telsmith, Inc., 121 F.3d 

984, 992 (5th Cir. 1997); see also McLemore, 863 So. 2d at 37.  In fact, as already explained, 

                                                 
7 Mundo was left to say that he could “get a sense of what the velocities of the vehicles are” by taking the 
“rough numbers coming from the police department.”  Tr. 933-34.  But the highway patrol’s accident report 
did not indicate the Excel’s speed.  Tr. 490; Ex. P-1.  In any event, Mundo acknowledged that performing 
energy calculations is “more complicated” than just multiplying vehicles’ masses and velocities.  Tr. 931.   
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Germane’s series of live crash tests (one for each of the three reconstructionists’ theories) dis-

proves Mundo’s assertion that the accident could not be recreated.  Mundo’s failure to use the 

“time-tested technique” of crash testing to verify his theory renders his opinion unreliable and 

inadmissible.  See Pitre, 35 So. 3d at 499; Holiday Motor, 2016 Va. Lexis 111 at *34-35 (rejecting 

Mundo’s opinions because he “performed no testing or computer analyses” to confirm his theory). 

Second, Mundo’s resort to computer simulation without the support of any field testing 

was a fatal methodological flaw.  Mundo’s computer modeling both failed to account for the total 

energy involved in the crash and relied on Gilbert’s implausible 18-mph impact speed.  By omit-

ting the key energy data and inputting Gilbert’s reverse-engineered impact speed, Mundo’s Finite 

Element Analysis was conclusive of nothing.  As one court has explained, the reliability of an FEA 

depends entirely on correct inputs; if any of the input assumptions are incorrect, the entire model 

falls—“garbage in, garbage out.”  Coffey v. Dowley Mfg., Inc., 187 F. Supp. 2d 958, 974 (M.D. 

Tenn. 2002), aff'd, 89 F. App’x 927 (6th Cir. 2003).  Given these limitations, an expert’s failure to 

field-test an FEA-generated theory when there are readily-available means of doing so renders his 

opinions unreliable and inadmissible.  Id. at 974-75; accord Coffey, 89 F. App’x at 931 (affirming 

exclusion of expert’s opinion where expert “has not performed any actual physical testing to eval-

uate the results of his second finite element analysis”).8 

*   *   * 

 Mundo’s opinions, which lacked any assessment of the total energy involved in the colli-

                                                 
8  Not surprisingly given his faulty inputs, Mundo’s untested FEA-simulation “output” was utterly fantas-
tical—a redesigned safety cage that he claimed was 880% stronger than the Excel’s, Tr. 927—exceeding 
by more than 700% the results achieved by the federal government’s own FEA modeling of the same basic 
design features that Mundo proposed, see Tr. 982-84 (Mundo); Tr. 2035-38 (Jerry Curry explaining that 
NHTSA’s engineers could achieve only 150% strength increase).  Confronted with the facial outlandishness 
of this claim, Mundo could only joke that “[m]aybe [the government] should have hired me.”  Tr. 986. 
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sion, were never verified using available crash tests, and were predicated entirely on untested com-

puter simulations, were inadmissible.  This Court should reverse the trial court’s ruling, strike 

Mundo’s testimony, and render judgment for Hyundai.  Watts, 990 So. 2d at 150-51. 

C. Hyundai is separately entitled to judgment as a matter of law because the 
plaintiffs improperly circumvented the Supreme Court’s mandate and evaded 
judgment by replacing, rather than disclosing, faulty expert opinions. 

In the first appeal, Hyundai sought judgment as a matter of law on the ground that Webb’s 

accident-reconstruction theory—namely, that a collision between an Excel traveling 35 mph and 

an oncoming Lincoln traveling 55 mph would generate only a 35-mph ΔV—was nonsensical, un-

reliable, and inadmissible, and, accordingly, that the plaintiffs had failed to provide competent 

evidence on essential elements of their claim.  See Brief of Appellant at 16, 25-28, 31-38, 42, 

Applewhite I, No. 2008-CA-01101 (Miss. Dec. 4, 2009) (explaining that Webb’s ∆V opinion “de-

fied the laws of physics”).  The Supreme Court declined to decide the Daubert and sufficiency 

questions, and instead reversed on the narrower ground that the plaintiffs had not timely disclosed 

changes to Webb’s calculations.  The Court remanded for a retrial following a “full and complete 

disclosure” of the basis for Webb’s opinions.  Applewhite I, 53 So. 3d at 759.  Importantly, the 

Court concluded its opinion by stating that Hyundai’s Daubert-based challenge the reliability of 

Webb’s expert testimony could “be revisited on remand.”   Id.   

On remand, rather than disclose Webb’s calculations pursuant to the Supreme Court’s di-

rective, the plaintiffs replaced Webb with Gilbert, who conceded—just as Hyundai had argued—

that Webb’s impact-speed calculations “didn’t make any sense.”  R.1112 (R.E. 142).  Gilbert ex-

plained—just as Hyundai had argued—that Webb’s “numbers didn’t seem to add up to” a 35-mph 

ΔV and that, by contrast, Webb’s determination that the Excel was traveling 35 mph should have 

produced “a delta-v of 50.”  Id.  Gilbert—like Hyundai—found it “mysterious[]” that Webb could 

have come up with a 35-mph ΔV using his impact-speed estimates.  Id.  In other words, Webb’s 
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calculations—just as Hyundai had argued—resulted in a physical impossibility. 

The plaintiffs’ Gilbert-for-Webb switch worked a double injustice.  First, it allowed the 

plaintiffs to evade the Supreme Court’s mandate that Webb’s opinions—and not some other ex-

pert’s dramatically different position—be disclosed and tested on retrial.  Second, and worse, it 

exposed and confirmed the unreliability of Webb’s opinions, which should have resulted in judg-

ment for Hyundai following the first trial—such that there never should have been a retrial. 

An appellate court reviews de novo the trial court’s application of the mandate, “including 

whether the law-of-the-case doctrine or mandate rule forecloses any of the district court’s actions 

on remand.”  Gene & Gene, L.L.C. v. BioPay, L.L.C., 624 F.3d 698, 702 (5th Cir. 2010). 

1. The plaintiffs impermissibly evaded the Supreme Court’s mandate. 

When an appellate court remands a case for further proceedings, its mandate controls sub-

sequent proceedings.  Moeller v. Am. Guar. & Liab. Ins. Co., 812 So. 2d 953, 960-61 (Miss. 2002).  

This “mandate rule” encompasses all issues that were actually decided, either expressly or by nec-

essary implication.  See Lee v. Thompson, 167 So. 3d 170, 176-77 (Miss. 2014); Demahy v. 

Schwarz Pharma, Inc., 702 F.3d 177, 184 (5th Cir. 2012) (subsequent proceedings must be gov-

erned by “both the letter and the spirit of the appellate court’s mandate”).   

The Supreme Court’s mandate here was both clear and limited:  The Court remanded spe-

cifically for a new trial following a “full and complete disclosure” of the bases for Webb’s opinions 

and, importantly, stressed that Hyundai’s Daubert challenge to the reliability of Webb’s expert 

testimony could “be revisited on remand.”  Applewhite I, 53 So. 3d at 759.  Accordingly, the plain-

tiffs had to disclose Webb’s calculations so that Hyundai could either renew its objection to 

Webb’s opinions or prepare to defend against them on retrial.  

By refusing to comply with the Supreme Court’s directive to properly disclose the bases 
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for Webb’s challenged opinions, and instead proceeding with a full-scale do-over with an alto-

gether different reconstructionist, the plaintiffs circumvented the Supreme Court’s mandate. 

2. The plaintiffs’ evasion of the mandate, and their new arguments on re-
mand, prove that Hyundai was entitled to judgment at the first trial. 

To be clear, the plaintiffs’ evasion of the Supreme Court’s mandate was no mere procedural 

irregularity.  Their new arguments on remand establish that Hyundai was entitled to judgment as 

a matter of law following the first trial, and that the retrial was an abuse of the appellate process.   

Gilbert’s own indictment of Webb’s reconstruction opinions—that they “didn’t make any 

sense”—confirmed exactly what Hyundai had argued during the first trial and appeal:  Webb’s 

opinions were unreliable and never should have been admitted.  Of course, without those (now 

admittedly) invalid opinions, the plaintiffs’ case in the first trial would have failed as a matter of 

law.  In the light of Gilbert’s admissions, it is now clear—indeed, undisputed—that if Webb had 

stayed on as the plaintiffs’ reconstructionist, and if the plaintiffs had disclosed his flawed calcula-

tions—as required by the Supreme Court’s mandate—Hyundai would have been entitled to judg-

ment in its favor.  By allowing plaintiffs to replace Webb with Gilbert, who, rather than stepping 

into Webb’s shoes, advanced entirely new impact-speed calculations and opinions, the trial court 

violated the Supreme Court’s mandate—to Hyundai’s great prejudice.   

A limited-purpose remand is not an opportunity to fill fatal evidentiary gaps that should 

have resulted in a judgment as a matter of law following the first trial.  The Supreme Court ordered 

the plaintiffs to provide full disclosures of their existing expert opinions, not to reinvent their the-

ory of causation.  It is now undisputed that Hyundai was right in the first trial and the first appeal—

Webb’s opinions were nonsensical, unreliable, and insufficient to support a verdict.  Had the basis 

for those opinions been disclosed as mandated, this case would have been dismissed. 

*   *   * 

This Court should render judgment in Hyundai’s favor rather than permit the plaintiffs’ 
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blatant circumvention of its prior mandate.  Any other result would reward the plaintiffs’ litigation 

tactics with a $10.5 million verdict that resulted from a retrial that should never have occurred. 

II. At a minimum, this Court should reverse and remand because the verdict was in-
fected by multiple prejudicial errors in the conduct of the trial. 

At the very least, this Court should remand for a new trial.  The $10.5 million verdict was 

the product of several prejudicial errors in the conduct of the trial.  Most notably, the trial court 

erroneously excluded key evidence, employed an unfair and unlawful venire procedure, refused to 

investigate compelling evidence of improper jury influence, and rendered judgment on a verdict 

whose apportionment calculation plainly reflects improper passion and prejudice. 

A. The trial court erred in excluding Hyundai’s evidence that the Excel’s occu-
pants were not properly seat-belted. 

It is undisputed that none of the Excel’s occupants was properly belted.  R.1546-58.  The 

forensic analysis conducted by the plaintiffs’ own causation expert, Burton, confirmed that the rear 

passenger, Stewart, was not belted at all, and that Applewhite and Cooper had not buckled their 

lap belts and were thus restrained only by shoulder belts.  R.1553-56. 

Before trial, the plaintiffs sought to exclude all evidence that the Excel’s occupants were 

not properly belted and to prohibit Hyundai’s experts from commenting on the function of seatbelts 

in the collision.  R.749-818.  Hyundai countered that the seatbelt evidence was directly relevant to 

the essential causation element of the plaintiffs’ enhanced-injury case, and requested that the court 

admit the evidence for that limited purpose.  R.1546-65; R.2186-90.  The trial court excluded all 

seatbelt evidence.  See R.2633-37; Tr. 1549-52. 

In so ruling, the trial court clearly erred.  Mississippi law permits the use of seatbelt evi-

dence for purposes other than apportioning fault.  Here, evidence of the occupants’ seatbelt non-

use was directly relevant to—and would have rebutted—the plaintiffs’ causation and design-defect 

theories.  By misinterpreting Mississippi law as erecting a categorical bar to the introduction of 
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seatbelt evidence, the trial court excluded probative rebuttal proof bearing on essential elements 

of the plaintiffs’ case and thereby prevented Hyundai from fairly defending itself. 

The trial court’s evidentiary ruling is reviewed for abuse of discretion.  Estate of Hunter v. 

Gen. Motors Corp., 729 So. 2d 1264, 1277 (Miss. 1999).  A court abuses its discretion if it misap-

plies the law.  Bankston v. Pass Road Tire Ctr., 611 So. 2d 998, 1010 (Miss. 1992). 

1. Mississippi law permits evidence of seatbelt misuse where it is relevant 
to an issue other than comparative negligence. 

Two established legal principles govern the seatbelt-evidence question here.  First, Missis-

sippi law embodies a broad baseline rule that all relevant evidence is admissible so long as its 

probative value is not “substantially outweighed” by the risk of unfair prejudice.  Miss. R. Evid. 

401 & 403.  This rule applies to evidence of seatbelt misuse.  Hunter, 729 So. 2d at 1268.  Second, 

the Mississippi Legislature has decreed a narrow limitation on the use of seatbelt evidence, which 

provides that, although seatbelt usage is mandatory, the “[f]ailure to . . . use a seat belt restraint 

device or system shall not be considered contributory or comparative negligence . . . .”  Miss. 

Code § 63-2-3 (emphasis added).  Importantly, Section 63-2-3 does not prohibit the introduction 

of probative evidence, only the uses to which that evidence may be put.  Herring v. Poirrier, 797 

So. 2d 797, 805 (Miss. 2000).  As the Supreme Court has emphasized, “§ 63-2-3 should be en-

forced as written and is not given an overbroad application, lest the statute be considered an im-

proper evidentiary statute rather than a substantive one.”  Id.   

Pursuant to these principles, seatbelt evidence is admissible “‘so long as [it] has some pro-

bative value other than as evidence of negligence.’”  Palmer v. Volkswagen of Am., Inc., 904 So. 

2d 1077, 1093 (Miss. 2005) (quoting Hunter, 729 So. 2d at 1268).  In cases where seatbelt evidence 

is probative, the trial court should admit it subject to a limiting instruction aimed at ensuring that 

jurors do not consider the evidence in apportioning damages.  Hunter, 729 So. 2d at 1268.   
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In Palmer and Hunter—both crashworthiness cases—the Supreme Court held that the ev-

idence of seatbelt misuse should have been admitted.  In Palmer, the Court held that seatbelt evi-

dence was relevant to rebut the plaintiffs’ causation theory.  904 So. 2d at 1094.  And in Hunter, 

the Court found that seatbelt evidence was admissible to explain the nature of the crash, which was 

relevant to understanding the plaintiffs’ design-defect theory.  729 So. 2d at 1269.  So too, in 

Herring, the Court held that evidence of the plaintiff’s seatbelt usage was relevant to the question 

whether another driver’s negligence had caused the plaintiff’s injuries.  797 So. 2d at 806. 

Mississippi law, therefore, is crystal clear:  Evidence of seatbelt misuse is admissible so 

long as it is probative of a relevant fact other than comparative fault.   

2. Because Hyundai’s seatbelt evidence rebutted the plaintiffs’ causation 
and design-defect theories, the trial court erred in excluding it. 

The plaintiffs’ theory in this crashworthiness case is that, if the Excel had remained intact, 

its occupants would have survived the collision.  In support of this theory, the plaintiffs pursued 

two themes at trial: (1) that the Excel’s design caused the occupants’ deaths because statistics show 

a higher survival rate for crashes involving intact vehicles; and (2) that a defect in the Excel can 

be shown by comparing it to the Lincoln, which remained intact and whose occupants survived 

the crash.  Although the plaintiffs’ evidence on these essential elements of their claim was subject 

to rebuttal on the ground that the Excel’s occupants (unlike the Lincoln’s) were not wearing their 

seat belts, the jury was prevented from hearing that evidence. 

a. The seatbelt evidence rebutted the plaintiffs’ causation theory. 

The plaintiffs sought to prove that the Excel’s design caused the occupants’ deaths through 

their expert Burton’s testimony that the occupants of an intact Excel would have an 80% chance 

of surviving a ∆V of 35 mph.  Tr. 1067.  Burton’s survivability opinion, however, was skewed by 

the fact that it relied on statistical data that included accidents in which the occupants were 

properly belted.  Tr. 1063-67; R.3095-3100.  The fatality rates for unbelted occupants, of course, 
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are much higher, but the trial court’s rulings excluding the use of seatbelt evidence for any purpose 

prohibited Hyundai from exposing this gaping hole in Burton’s logic.  And while Hyundai’s ex-

pert, Germane, was permitted to offer competing statistics, which showed that 77% of all crash 

fatalities occur at a ∆V of 39 mph or less, Tr. 1520-23, jurors were prohibited from hearing that it 

is seatbelt usage that accounts for the stark differences in the two analyses.  Further, Hyundai was 

prohibited from demonstrating that the plaintiffs’ ejection from the vehicle—which Burton said 

caused their deaths, Tr. 1046—would have been far less likely even in a split-apart-car accident 

involving a 35-mph ∆V if the occupants had been belted.9 

Under established Mississippi law—and in the interest of fundamental fairness—Hyundai 

should have been allowed to explain that, quite unlike the crashes on which Burton’s optimistic 

survivability opinion relied, the occupants in this case were not properly belted and, thus, were not 

nearly as likely to have survived.  See R.3095-3100.  This proof was critical to refuting the plain-

tiffs’ fundamental theory of causation, and, therefore was directly relevant to an issue other than 

comparative fault.  The trial court erred in excluding the evidence. 

b. The seatbelt evidence rebutted the plaintiffs’ defect theory. 

Throughout the trial, the plaintiffs compared the Lincoln’s occupants to the Excel’s, re-

peatedly stressing that the Lincoln’s occupants had survived the “very same” collision.  In opening, 

the plaintiffs suggested that the Excel’s occupants should have survived, just as the Lincoln’s had, 

because the Lincoln “took the same impact as the Hyundai.”  Tr. 330.  Pursuing this theme with 

witnesses, the plaintiffs drew comparisons between the two vehicles’ occupants—for example, 

eliciting testimony from Patrolman Ferrell Hunter that they “took the folks from the Lincoln to the 

                                                 
9 At the very least, the seatbelt evidence was relevant to Hyundai’s causation defense for Stewart, the rear 
passenger who was not belted at all.  Unlike Applewhite and Cooper, who were ejected from the vehicle, 
Stewart remained inside the Excel.  Tr. 380.  The plaintiffs claimed that Stewart died because he was par-
tially ejected from the vehicle, but even their expert (Burton) agreed in a proffer that Stewart would have 
“minimized the risk of fatal injures” by wearing his seatbelt.  R.1554. 
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hospital” but “took the folks from the Hyundai to the funeral home.”  Tr. 391.  

The plaintiffs reinforced the comparison through experts.  Burton compared the injuries to 

the vehicles’ occupants, testifying that the occupants of an intact Excel should have experienced 

“[t]he same type severity injuries as the three people in the Continental sustained”—a locked knee 

and wrist fractures.  Tr. 1072.  The plaintiffs even tried to use Hyundai’s experts to buttress their 

theme.  See, e.g., Tr. 1526 (To Germane: “Well, nobody died in the Lincoln in this crash at a 36 

delta-v.  You understand that?”); Tr. 1534 (To Germane: “And in this accident, no question that, 

as we well know, people in the Lincoln survived; three people in the Hyundai were dead; cor-

rect?”).10  Finally, the plaintiffs’ counsel drove home the comparison in closing argument, urging 

jurors to compare the Excel’s performance to the Lincoln’s and, based on that comparison, to 

conclude that the Excel did not “perform” properly:  “Three people died in it.  Three people sur-

vived in the Lincoln.  The Lincoln performed.”  Tr. 2218. 

Jurors were repeatedly urged to contrast the performance of the Lincoln’s design with the 

Excel’s and to conclude that, but for a design defect in the Excel, its occupants, like the Lincoln’s, 

should have survived the “very same” crash.  But the occupants of the two cars experienced very 

different crashes, at least in part for a reason the jury was forbidden to hear:  that the Lincoln’s 

occupants were properly belted, and the Excel’s were not.  Tr. 1550-51.   

*   *   * 

Hyundai’s seatbelt evidence was directly responsive to the plaintiffs’ causation and design-

defect theories, wholly without regard to any issue of “contributory or comparative negligence.”  

The trial court erred by excluding it.   

                                                 
10 When Hyundai explained that plaintiffs’ counsel had opened the door to seatbelt evidence by questioning 
Germane about the comparative effects of the crash on the two vehicles’ occupants, the trial court disagreed 
and reaffirmed its ruling excluding all such evidence.  Tr. 1549-52. 
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B. The trial court erred in excluding Hyundai’s photographic evidence showing 
that numerous other cars have split apart in similar crashes, and then in re-
fusing to remedy plaintiffs’ counsel’s misleading closing argument that Hyun-
dai “ha[sn’t] brought you one piece” of such evidence. 

Anticipating that the plaintiffs would contend at trial that no properly designed car should 

tear apart, and that the Excel was defective simply because it tore apart in the crash at issue, Hyun-

dai moved before trial to introduce photographic evidence demonstrating that a number of cars—

of various makes, models, and sizes—have torn apart in similar collisions.  The trial court denied 

that motion, and then refused again during trial to permit Hyundai to show the photographs to the 

jury.  Taking full (and unfair) advantage of those rulings, the plaintiffs hammered the “cars 

shouldn’t tear apart” theme throughout the trial.  Then, during closing argument, plaintiffs’ counsel 

misleadingly emphasized to the jury that Hyundai “ha[sn’t] brought you one piece” of evidence 

depicting a car tearing apart at the speeds allegedly involved in this case—thereby faulting Hyun-

dai for failing to do precisely what the court’s order prevented it from doing.  Hyundai moved for 

a mistrial, which the court denied.  Tr. 2276-78, 2295-2303. 

The trial court erred in excluding the evidence, compounded that error by refusing to rem-

edy plaintiffs’ counsel’s disingenuous closing-argument remark, and in both respects severely 

prejudiced Hyundai.  The trial court’s exclusion of Hyundai’s evidence and subsequent refusal to 

declare a mistrial are reviewed for abuse of discretion.  See Hunter, 729 So. 2d at 1277. 

1. Relying on the trial court’s pre-trial ruling excluding Hyundai’s pho-
tographic evidence, the plaintiffs vigorously contended that no 
properly designed car would split apart in a collision like this one. 

The plaintiffs bombarded jurors with photographs of the aftermath of the collision, which 

graphically depicted the Excel split into pieces and the occupants dead in the road.  See Ex. P-3 

(R.E. 37-58).  Anticipating that move, as well as the plaintiffs’ plan to convince jurors that no car 

should tear apart in a collision when traveling less than 55 mph, Hyundai compiled photographic 

evidence and prepared expert testimony to show that many cars—of various makes and models—
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have torn apart at such speeds.  See Tr. 573-79, 1793; Ex. D-64-72 (R.E. 145-58).  The trial court, 

however, granted the plaintiffs’ in limine motion, excluding all of Hyundai’s photographic evi-

dence.  Tr. 360-61, 1793-94. 

With the in limine ruling in hand, the plaintiffs vigorously pursued their theme that no 

properly designed car that should ever tear apart in a collision like this one.  They introduced the 

theme in opening statement—asserting that “a vehicle properly designed is not supposed to break 

apart at less than highway speeds in an accident,” Tr. 329-30—and continued the theme with law 

enforcement officers, eliciting testimony that they had never seen a collision that tore a car apart, 

Tr. 411 (Deputy Hunter); Tr. 493 (Patrolman Cooper).  In the same vein, plaintiffs’ design expert, 

Mundo, told jurors that the Excel’s design defect was evident from the mere fact that it broke apart 

in this collision:  The Excel, he said, was “defective and unreasonably dangerous as demonstrated 

by the vehicle breaking into three pieces in a foreseeable frontal impact.”  Tr. 890; accord, e.g., 

Tr. 917;11 compare Holiday Motor, 2016 Va. Lexis 111 at 35 (rejecting Mundo’s similar assertion 

that a defect was evident because “the crash spoke for itself”).  While Hyundai’s expert was al-

lowed to offer his opinion that other types of cars would have been torn apart in this accident, Tr. 

1707, Hyundai was precluded from rebutting the plaintiffs’ photographic evidence of Apple-

white’s crash with its own compelling photographic evidence. 

 Most outrageously, taking full (and unfair) advantage of the prejudicial evidentiary gap 

that they had created, the plaintiffs hammered Hyundai in closing argument for failing to produce 

even “one piece” of hard evidence to support its position that other cars would break apart in a 

similar collision—that is, for failing to do exactly what the plaintiffs and the trial court had pre-

vented Hyundai from doing.  Tr. 2214-15.  Criticizing Hyundai for relying solely on what “people 

                                                 
11 The “third piece” to which Mundo referred—in addition to the front and back halves of the car—was the 
“center floor pan.”  Tr. 865-66. 
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said,” the plaintiffs’ counsel’s closing argument zeroed in on the lack of hard evidence: 

[Y]ou’ll hear, I’m sure, that people said, well, I know other accidents where vehi-
cles had broken apart.  The defense had suggested that.  They haven’t brought you 
one piece of evidence in this case to suggest to you that a single one of those other 
accidents involved a car breaking into three pieces at less than highway speeds. 
 

Tr. 2214-15 (emphasis added).  Following counsel’s inflammatory—and extremely misleading—

remark, Hyundai moved for a mistrial, which the trial court denied.  Tr. 2276-78, 2295-2303. 

2. The trial court erred in excluding Hyundai’s photographic evidence 
and in refusing to remedy counsel’s misleading closing. 

Hyundai’s photographic evidence that other cars had split apart in similar accidents was 

critical to rebutting plaintiffs’ argument that no car should separate in a collision like this.  In 

excluding Hyundai’s probative evidence, the trial court abused its discretion for three reasons.   

First, the exclusion of Hyundai’s photos allowed the plaintiffs and their experts to argue 

improperly—and without fear of exposure—that the mere fact that the Excel broke apart proved 

that it was defectively designed.  But car manufacturers are not “insurers” of occupants’ safety and 

are not obliged to design “accident-proof” vehicles.  Cooper v. Gen. Motors Corp., 702 So. 2d 

428, 442 (Miss. 1997).  “The mere fact that the accident occurred and plaintiff was injured of itself 

alone constitutes no evidence of any negligence or breach of other duty by [a car manufacturer], 

and does not raise a presumption that it was due to any act of negligence or other breach of duty.”  

Forbes, 935 So. 2d at 879.   Here, though, the trial court’s exclusion of Hyundai’s photographic 

evidence gave the plaintiffs carte blanche to pursue their improper theory that that no car should 

tear apart in a crash at less than highway speeds. 

Second, Hyundai’s photographic proof that, as a matter of physics, any car can tear apart 

under forces similar to those involved in this crash would not have confused the jurors; it would 

have enlightened them with the true facts.  Hyundai’s photos responded directly to the plaintiffs’ 

design-defect theory—which, by claiming that no car should tear apart at less than highway 



 

41 

speeds, put squarely in issue the question whether any car would have torn apart at such speeds.  

The fact that Hyundai’s photos depicted crashes involving various makes and models was not at 

all confusing.  To the contrary, the photos’ “any car” aspect is what gave them probative value. 

 Finally, the trial court plainly abused its discretion by allowing the plaintiffs to use the 

initial in limine ruling to unfair advantage.  An in limine ruling under Rule 403 is not meant to tip 

the scales in favor of one party by precluding the other from introducing evidence that is relevant 

to rebut a material fact in issue.  When a prevailing party unfairly uses an in limine ruling to set up 

an argument that it otherwise could not reasonably pursue, the court must adjust to allow relevant 

rebuttal evidence.  See, e.g., Wood v. Morbark Indus., 70 F.3d 1201, 1208 (11th Cir. 1995) (pretrial 

exclusion of remedial measure evidence was correct, but evidence should have been allowed after 

defense counsel elicited testimony implying that no modifications had been made); Muzyka v. Re-

mington Arms Co., 774 F.2d 1309, 1312-13 (5th Cir. 1985) (pretrial exclusion of evidence that 

rifle safety design was changed after shooting accident was correct, but evidence should have been 

allowed after experts and defense counsel described rifle as “the safest rifle of its kind on the 

market”).  This rule operates with particular force when, as here, a party relies on in limine ruling 

to bolster his proof in closing argument.  See Muzyka, 774 F.2d at 1313. 

 Here, the plaintiffs unfairly leveraged—and hid behind—the trial court’s in limine ruling 

at every turn.  Safe in the knowledge that Hyundai was disabled from offering any meaningful 

response, the plaintiffs opened their case by telling jurors that no “properly designed vehicle” will 

break apart at less than highway speeds.  They then introduced photos of the torn-apart Excel and 

elicited testimony from law enforcement officers that they had never seen a car break apart in 

similar circumstances.  They presented expert testimony that the Excel’s defective design could 

be “demonstrated by the vehicle breaking into three pieces.”  And finally, the coup de grâce: Hav-

ing successfully prevented Hyundai from showing the jury photographic evidence that they knew 
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would rebut their “no car” theory, the plaintiffs misleadingly used their closing argument to fault 

Hyundai for doing just that.  When plaintiffs’ counsel urged jurors to compare the plaintiffs’ hard 

proof to Hyundai’s supposed lack of even “one piece of evidence”—all the while knowing that the 

in limine ruling was preventing the jury from seeing Hyundai’s proof—they severely prejudiced 

the fairness of the trial, thereby entitling Hyundai to a mistrial.  Id. at 1313. 

The trial court erred by excluding Hyundai’s photographic evidence that numerous other 

cars have been torn apart in similar collisions, and compounded that error by repeatedly allowing 

the plaintiffs to use the ruling to whipsaw Hyundai.  Reversal for a new trial is required. 

C. Hyundai was denied the right to a fair trial by an impartial jury—first by an 
unlawful venire procedure that skewed the jury’s composition, and then 
through the improper influence of a member of the plaintiffs’ trial team. 

An essential component of a fair trial is the submission of a party’s claims or defenses to a 

jury, and “it is the duty of the court to see that a competent, fair, and impartial jury is impaneled.”  

Hudson v. Taleff, 546 So. 2d 359, 363 (Miss. 1989).  The integrity of the jury that rendered this 

$10.5 million verdict was doubly compromised.  First, the venire was assembled pursuant to an 

informal, off-the-books process that violates Mississippi’s jury statutes.  Second, the evidence 

strongly indicates that the jury was improperly influenced by a member of the plaintiffs’ trial team. 

1. Hyundai was denied the right to a jury drawn from a representative 
cross-section of the community. 

Both the United States and the Mississippi Constitutions “secure to persons the right to be 

tried before a fair and impartial jury.”  Adams v. State, 537 So.2d 891, 893 (Miss. 1989).  “Selection 

of a jury from a representative cross-section of the community is an essential component of that 

right.”  Id.; see Thiel v. Southern Pac. Co., 328 U.S. 217, 220 (1946) (“The American tradition of 

trial by jury … necessarily contemplates an impartial jury drawn from a cross-section of the com-

munity”).   Underscoring the importance of this fair-cross-section right, the Supreme Court has 

stressed that “[r]espect for the sanctity of an impartial trial requires that courts guard against even 
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the appearance of unfairness” in the venire process.  Page v. Siemens Energy, 728 So. 2d 1075, 

1081-82 (Miss. 1998) (emphasis added). 

Mississippi implements and protects litigants’ fair-cross-section rights through its jury-ser-

vice laws, which exist to ensure that the rights and responsibilities of jury service are equally 

shared and that the resulting venires fairly reflect the population.  See Miss. Code § 13-5-2 (“It is 

the policy of this state that all persons selected for jury service be selected at random from a fair 

cross section of the population of the area served by the court ….”).  As relevant here, Mississippi’s 

jury-service statutes strictly limit a court clerk’s authority to excuse would-be jurors from service.  

A clerk may grant excuses only for medical unfitness certified by a doctor, § 13-5-23(2), and age, 

§ 13-5-25.  All other excuses must be made under oath in open court and decided by a judge.   

In particular, Mississippi law expressly prohibits clerks from informally excusing jurors 

based on alleged “hardship”; those claims must be presented under oath in open court and decided 

by a judge.  See Miss. Code § 13-5-23(3)(c) (“A judge of the court for which the individual was 

called to jury service shall decide [hardship excuses].”) (emphasis added).  This “open court” re-

quirement is a key component of Mississippi’s carefully calibrated regime aimed at implementing 

the fair-cross-section guarantee, and its underlying policy is self-evident: “It is much easier and 

less embarrassing to present a feigned excuse in private than in public.”  Parker v. State, 29 So. 

2d 910, 912 (Miss. 1947).12 

Coahoma County systematically ignores the open-court requirement, and here that disre-

gard for the law had a devastating effect on a venire process already plagued by erroneous ad-

dresses and unexplained no-shows.  For this trial, 348 names were randomly drawn and sum-

moned.  Of those, 85 were unexplained no-shows; 75 had moved from the county or could not be 

                                                 
12 To complement the stringent excusal requirements, the Legislature created a postponement procedure 
that allows the court clerk to grant a one-time deferment, conditioned upon the fixing of a later date for 
service.  Miss. Code § 13-5-33.  A second postponement must be approved by a “judicial officer.”  Id. 
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located; 35 were excused for age; and 15 were excused for medical reasons.  R.3101-19 (R.E. 159-

77).  Of the remaining 138 potential jurors, the clerk unilaterally—and unlawfully—excused 51 

(or 37%) for “hardship” or other unauthorized reasons.  See id.  Compounding matters, the unlaw-

ful excuses were concentrated in the initial part of the list, exacerbating their effect on the portion 

of the venire from which the jury was actually selected.  Approximately 41% of potential jurors 

were improperly excused from that part of the list.  Id.  Thus, for the 32 persons who were consid-

ered in selecting the 12 jurors who decided the case, at least another 28 persons with lower numbers 

in the random draw—almost an entire venire—had been unlawfully excused.  See id.  

The circuit clerk testified at the post-judgment hearing.  He explained that Coahoma 

County’s venire-selection process has operated in this manner—contrary to statutory command—

for “probably 15 or 20 years,” ever since a former senior judge authorized “every clerk in the 

district” to grant all types of excuses—a practice continued by succeeding senior judges.  Tr. 2325.  

The clerk also described how, pursuant to that “authorization,” he went about granting excuses: 

“[I]f people call me to be excused from jury service, . . . we get it in writing, put it in the file, and 

then the Court would have it, if they wanted it.”  Id.  That’s it. 

While “considerable deviation” from statutory directives may be tolerated, the Supreme 

Court has “never condoned a venire selection process completely contrary to them wherein the 

clerk [does] that which the law expressly prohibits.”  Adams, 537 So. 2d at 895.  In Adams, the 

clerk removed from the initial draw people who had recently served on a jury and those who were 

65 or older, so that they were not summoned and given the option to serve.  537 So. 2d at 891.  

The Supreme Court reversed the verdict and condemned the process as “not a case of substantial 

compliance or minor deviation,” but rather a “practice . . . completely contrary to law.”  Id. at 895. 

So too, the Page Court found reversible error where another clerk was found to be follow-
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ing the same practice that the Court had condemned in Adams.  The Court rejected waiver conten-

tions, stating that a party “would have had no reason to assume that the circuit clerk was selecting 

potential jurors in derogation of the Mississippi Code,” especially on a matter that the Court had 

previously addressed.  728 So. 2d at 1081.  Significantly, Page went on to caution that it would be 

just as improper if the clerk “excused individuals who claimed medical conditions, financial hard-

ships, and work hardships without requiring them to provide an affidavit or an excuse in open 

court.”  Id. at 1081 n.2.  “[S]uch exclusion by anyone except the circuit court judge,” the Court 

said, “would be problematic.”  Id.  The Court found it unnecessary to pursue the issue in Page, 

because it had “reviewed the [clerk’s] testimony” and could not “find a clear statement that such 

affidavits or open court excuses were not required.”  Id. 

The circuit clerk’s testimony in this case provides just such a “clear statement”—that in 

Coahoma County, the jury laws are being violated in just the way Adams and Page long ago 

warned against.  Here, the circuit clerk clearly described a venire selection process “completely 

contrary to [law] wherein the clerk [does] that which the law expressly prohibits,” Adams, 537 

So.2d at 895, by excusing individuals who claim financial, work, or other hardships without an 

excuse in open court or a decision by a judge.  Tr. 2325.   

Coahoma County’s longstanding, systemic disregard for the jury laws denied Hyundai its 

fundamental right to a fair trial by a representative jury under the Mississippi Code, as well as 

under the federal and state constitutions.  See U.S. Const. amend. XIV; Miss. Const. art. 3, § 14. 

2. The verdict was tainted by improper outside influences on the jury. 

Several days before the post-trial hearing, evidence came to light indicating that the $10.5 

million verdict in this case was tainted by improper outside influences on the jury.  As the Supreme 

Court has directed, Hyundai promptly notified the trial court and plaintiffs’ counsel of the evi-

dence.  R.3273-3448; see Gladney v. Clarksdale Beverage Co., 625 So.2d 407, 418 (Miss. 1993).  
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In addition, Hyundai subpoenaed three Jackson-area lawyers to testify at the post-trial hearing. 

The witnesses’ sworn testimony established that the plaintiffs used a preacher named 

Bishop Cary Sparks (a/k/a C.L. Sparks) to influence the jury in this matter.  Sparks told all three 

lawyers that he routinely works with plaintiffs’ counsel to influence juries by preaching in local 

churches before trials and then attending trial proceedings so that jurors will note his association 

with plaintiffs.  Tr. 2351, 2376, 2392.13  More pointedly, Sparks boasted about helping plaintiffs’ 

counsel “on a case up in Clarksdale where it should have been a 21 million dollar verdict, but it 

was a 10 million dollar verdict.”  Tr. 2376.  Through subsequent research, one of the lawyers 

concluded that Sparks must have been referring to this case.  Tr. 2358. 

Perhaps most disturbingly, Sparks indicated to these three lawyers that he received a call 

during the Clarksdale trial—seemingly at or near the beginning—from a friend with an aunt on 

the jury.  Tr. 2377, 2392, 2397.  See, e.g., Tr. 2377 (“He told me that his best friend called him 

[and] said, ‘Are you up in Clarksdale?’  He said, ‘I am.’  He said, ‘My aunt is on the jury.’ ….  ‘He 

said she was on the jury.’”) (emphasis added); Tr. 2397 (“I believe he said it was his best friend, 

whose aunt was on the jury or being picked for the jury.”) (emphasis added).  Sparks described the 

jury’s internal dynamics and deliberations in a way that clearly suggested communication with one 

or more jurors during the trial.  See, e.g., Tr. 2376 (“He told me that . . . [t]here was a lady on the 

jury that couldn’t count.  And they spent two days trying to teach her how to count, and that just 

never worked out.”); Tr. 2389 (“He just said, ‘We tried to teach the lady how to count.’”). 

Invited by plaintiffs’ counsel to respond to these allegations, Sparks admitted receiving a 

call from a friend with an aunt on the jury in this case, but he claimed that the call came two weeks 

                                                 
13 As one witness explained, Sparks “said that [plaintiffs’ counsel] Mr. Sweet paid him to go out and preach 
revivals two or three weeks out, when they pick a jury in different spots so that the jury would know him 
when they came in.  Told me that they had juries that would come in, and women would cover their mouth 
and say, ‘That’s the preacher that preached at our revival this weekend.’”  Tr. 2376. 
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after the trial and that he and his friend did not discuss the trial.  Tr. 2408-09.  Sparks never ex-

plained how he learned about the jury’s deliberations.   

After Sparks testified, the trial court abruptly terminated the post-trial hearing with no de-

cision or action on Hyundai’s request for production of phone records and other targeted discovery.  

Tr. 2419.  Hyundai supplemented its motion with additional evidence that Sparks worked for plain-

tiffs’ counsel, R.3273-3306, and with the identities of additional witnesses to Sparks’s methods, 

R.3307-3448—including a witness who overheard Sparks in a restaurant boasting about having a 

contact on the jury during this trial, R.3496-3501.  Hyundai repeatedly urged the court to allow 

targeted discovery and another hearing.  R.3273-3306, R.3307-3448, Tr. 2417. 

Discovery was never allowed.  Eight months after the hearing, all post-trial motions were 

denied with no production of records, no discovery, no court-directed investigation, and no further 

hearing.  R 3542-48.  In denying all relief, the trial court accepted at face value Sparks’s alibi about 

the phone call “c[oming] two weeks after the trial.”  R.3547.  The court dismissed the substantial 

incriminating evidence—including the sworn testimony of three disinterested non-party wit-

nesses—as “speculative.”  R.3547. 

a. The evidence strongly indicates that the verdict was tainted and, 
at a minimum, demonstrates an appearance of impropriety. 

The Supreme Court has consistently stressed “the long honored principle that ‘Whatever 

tends to threaten public confidence in the fairness of jury trials, tends to threaten one of our sacred 

legal institutions.’” Great American Surplus Lines Ins. Co. v. Dawson, 468 So. 2d 87, 90 (Miss. 

1985); see also Hunter, 729 So. 2d at 1279 (practice that “brings a taint of unfairness, real or 

perceived” was an additional reason for new trial).  Accordingly, the Supreme Court has ordered 

a new trial based on the mere “appearance of unfairness.”  Great American, 468 So. 2d at 90.   

A mistrial or new trial should be granted in a civil case when “‘the circumstances indicate 

some prejudice, wrongful intent, or unfairness.’”  Id. at 91.  In Hunter, even absent any evidence 
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of wrongful intent, the Supreme Court found a civil trial sufficiently tainted to warrant reversal—

just because one of the parties hired a local postman as a jury consultant.  729 So. 2d at 1279.  

Hunter observed that “it would be virtually impossible for the plaintiffs to establish [intent] absent 

an admission by the parties involved.”  Id. (emphasis added). 

Here “wrongful intent” was established by just such “admission[s] by the parties involved.”   

Sparks not only admitted but bragged about attending this trial and others, as an agent of plaintiffs’ 

counsel, for the specific purpose of influencing the jury.  The plaintiffs intended for Sparks to be 

recognized by the jury, and the record shows that he was recognized—the admitted call from a 

friend with an aunt on the jury cannot be explained any other way.  Thus, regardless of when 

Sparks got his call—during or after trial—the “circumstances indicate . . . prejudice, wrongful 

intent, [and] unfairness’” sufficient to warrant a new trial.  Great American, 468 So. 2d at 91.   

b. The trial court erred in refusing to grant relief or, at the very 
least, permit additional investigation. 

In view of the evidence developed before and during the post-trial hearing—including the 

sworn testimony of three disinterested Jackson-based lawyers, who appeared under subpoena—

the trial court’s failure to conduct any investigation or allow any targeted discovery of Sparks’s 

apparent back-channeling with jurors was an abuse of discretion further prejudicing Hyundai.   

The Supreme Court has instructed parties to bring evidence of improper outside influence 

to the trial court’s attention “as expeditiously as possible”—which Hyundai did.  Gladney, 625 So. 

2d at 418.  When so notified, a trial court has the “inherent power and duty” to supervise further 

investigation.  Id. at 419.  “[A] minimal standard of a good cause showing of specific instances of 

misconduct is acceptable” for initiating an investigation.  Id.  “[T]he preferable showing should 

clearly substantiate that a specific, non-speculative impropriety has occurred.”  Id. 

Under this standard, the trial court violated its “duty” to investigate when it refused require 
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any verification of Sparks’s statements or to allow any targeted discovery.  The trial court recog-

nized that Sparks admitted receiving a call from a friend with an aunt on the jury.  R.3547.  Sparks 

identified his friend by name.  Tr. 2410.  Production of phone records and short depositions of 

Sparks and his friend could have shed light on the timing and substance of the call, as well as the 

identity of the friend’s aunt on the jury.  At that point, the trial court could have made a reasonably 

informed decision about whether inquiry of any juror was warranted.  

As it stands, the trial court’s decision was not reasonably informed.  It was arbitrary to 

assume, on this record, that Sparks was telling the truth about when he received the call from his 

friend and to dismiss the substantial evidence of impropriety as “speculation.”  Sparks’s testimony 

was riddled with contradictions that warranted investigation.  For example, Sparks initially denied 

even speaking to the lawyer witnesses who heard him talk about the call.  Tr. 2413.  Moments 

later, he admitted talking to them, but denied discussing anything other than “how people didn’t 

want to be on juries.”  Tr. 2416.  Even after admitting the call from a friend with an aunt on the 

jury, Sparks denied that he told the lawyers about the call.  Tr. 2414.  But the lawyers’ only possible 

source for this information was Sparks himself.  No reasonable fact-finder could conclude from 

this testimony that Sparks was being candid and that three lawyers (who were testifying under 

subpoena) had offered only “speculative” allegations. 

By refusing to investigate Sparks’s alleged attempt to influence the jury’s deliberations—

or to provide Hyundai any relief whatsoever—the trial court reversibly erred. 

D. The verdict, which fails to apportion any fault to Applewhite, whose negligent 
driving indisputably caused the crash, was the product of prejudice or passion. 

A verdict should be set aside and a new trial ordered when “the damages awarded were 

contrary to the overwhelming weight of credible evidence.”  Fred’s Stores of Miss., Inc. v. M & H 

Drugs, Inc., 725 So. 2d 902, 920 (Miss. 1998).  Under Mississippi law, any person, including the 

plaintiff, may be apportioned fault for his contribution to the plaintiffs’ alleged injuries.  Coho 
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Res., Inc. v. Chapman, 913 So. 2d 899, 911 (Miss. 2005).  This rule applies in crashworthiness 

cases.  Hunter, 729 So. 2d at 1276.  The failure to allocate at least some fault to a party who the 

overwhelming evidence shows is negligent is reversible error.  Miss. Dep’t of Transp. v. Trosclair, 

851 So. 2d 408, 417 (Miss. Ct. App. 2003); see also White v. Stewman, 932 So. 2d 27, 35-36 (Miss. 

2006). 

It is undisputed that Applewhite’s erratic driving—a result of her falling asleep at the wheel 

and driving the Excel into an oncoming Lincoln—caused the collision.  Her driving was undenia-

bly negligent, yet jurors inexplicably assigned 100% of the fault to Hyundai.  The jury’s failure to 

apportion any fault to Applewhite is contrary to the overwhelming evidence and, as a result, the 

judgment should be reversed and remanded for a new trial.  See Busby v. Anderson, 978 So. 2d 

670, 675-79 (Miss. Ct. App. 2006), rev’d on other grounds, 978 So. 2d 637 (Miss. 2008) (holding 

that driver who fell asleep “was negligent to some degree, whether solely or comparatively” and 

reversing verdict that failed to allocate any fault to driver). 

CONCLUSION 

This Court should reverse the verdict and render a judgment for Hyundai.  Alternatively, 

the Court should reverse and remand the case for a new trial. 
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