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I. INTRODUCTION 
 
 Dr. Randall Hines and Mississippi Reproductive Medicine, PLLC join in the Petition for 

Writ of Certiorari by Dr. Paul Seago.  But these Defendants additionally ask this Court to grant the 

Petition for Writ of Certiorari because the opinion of the Court of Appeals is not only contrary to 

existing Mississippi law; it has taken a case which should have been easily affirmed pursuant to 

existing Mississippi law, and with only a plurality1 of the Court, has turned that law on its head.  

The policy implications of the Court of Appeals’ decision are profound and require correction by 

this Court.   

II. BACKGROUND 

 Lacy Dodd consulted with Dr. Hines after other approaches to her complaints of infertility 

and pelvic pain had been unsuccessful.  She underwent a laparoscopic procedure in the hopes that 

the issues causing her infertility and persistent pelvic pain could be addressed through surgery.  Prior 

to the surgery, it was known that Mrs. Dodd had a history of recurrent ovarian cysts. 

 Mrs. Dodd signed a consent form before surgery in which she consented to “laparoscopy 

with ovarian cystectomy with possible salpingectomy”.  After Dr. Hines began the surgery, he noted 

that both of her ovaries had an extremely abnormal appearance, to the extent they appeared 

cancerous.  He was aware that Mrs. Dodd had a family history of ovarian cancer, which is often 

fatal if not caught early.  Because of his concerns that her ovaries were cancerous, he asked for an 

intraoperative consult by Dr. Paul Seago, a gynecologic oncologist.  Dr. Seago came in during the 

surgery and examined Mrs. Dodd’s ovaries as well.  As a cancer specialist, he too believed that the 

                                                           
1 Five of the Court’s 10 justices joined in the controlling opinion, with 3 dissenting and 2 not participating.  
On rehearing, 4 justices voted against rehearing, 3 voted in favor and 3 did not participate. 
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tumors he saw on her ovaries were cancerous. Dr. Hines further noted that the tumors had taken 

over both ovaries to such an extent that normal ovarian tissue was essentially unrecognizable.   

With both doctors believing that the ovaries were cancerous, the decision was made to 

remove them as being in the best interest of Mrs. Dodd’s long-term health.  Further, because there 

was little if any recognizable healthy ovarian tissue, they believed there was little likelihood that 

Mrs. Dodd could have a child using her own eggs.  Given this, and with the further knowledge that 

she had been experiencing severe pelvic pain over an extended time, and the belief that not removing 

the ovaries at that time would require Mrs. Dodd to undergo the risk of a second surgery to remove 

them later, they proceeded to remove the ovaries as well as performing a bilateral salpingectomy.

 While the consent form Mrs. Dodd signed specifically authorized an “ovarian cystectomy”, 

or removal of cysts from the ovaries, and the ovarian tissue appeared to be nearly completely 

overtaken by cancerous tumors (which only later through pathological examination could be 

determined to be non-cancerous serous cystadenofibroma), the consent form went even further.  In 

the second paragraph of the consent signed by Mrs. Dodd, she agreed that: 

 I further consent and authorize performance of such additional 
surgeries and procedures (whether or no [sic] presently unforeseen 
conditions) considered necessary or emergent in the judgment of 
my doctor or those medical staff who serve me. 
 

The Circuit Court granted the Defendants’ motions for summary judgment based on the 

consent given by Mrs. Dodd.  Although Mrs. Dodd’s Complaint alleged a claim of lack of informed 

consent, and not a claim of battery, and despite the fact that in response to the initial motion for 

summary judgment she specifically pointed out that her claim was one for lack of informed consent, 

the Court of Appeals analyzed this case under a battery based analysis; i.e., did the Defendants have 

any kind of consent, whether informed or not, to remove Mrs. Dodd’s ovaries.  Despite motions for 
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rehearing which pointed out that not only was the Court of Appeals evaluating a claim not pursued 

by the Plaintiff, but that it was doing so in contravention of Mississippi law, the Court of Appeals, 

by a 4 to 3 vote, denied the Defendants’ motions for rehearing.  The Defendants therefore now seek 

this Court’s review. 

III. WHY THE PETITION SHOULD BE GRANTED  

 Needless to say, the Petitioners believe that the decision of the Court of Appeals was not 

supported by either the facts or the law.  Whether scrutinized under a battery/lack of any consent 

theory or a medical negligence/lack of informed consent theory, the judgment of the Circuit Court 

should have been affirmed. 

 But the issues at stake go far beyond the simple result of this case.  The decision of the Court 

of Appeals, among many other issues, creates numerous legal and public policy problem.   

A. THE COURT OF APPEALS INTERFERED IN THE PATIENT/PHYSICIAN 
RELATIONSHIP BY REWRITING THE CONSENT FORM. 

 
 While the Court of Appeals opinion does quote paragraph 2 of Mrs. Dodd’s signed consent 

in its initial recitation of the facts, the remaining discussion of that consent completely ignores the 

language reflecting a critical agreement between Mrs. Dodd and her doctor.  Mrs. Dodd consented 

to and authorized any additional surgeries or procedures “considered necessary or emergent in the 

judgment of my doctor”.  (Emphasis added)  Both Dr. Hines and Dr. Seago submitted affidavits to 

the Court stating their beliefs that the removal of Mrs. Dodd’s ovaries was in fact necessary.  But 

the Court of Appeals blithely discarded the “in the judgment of my doctor” language, instead stating 

simply “[t]he form limits consent to medical procedures that would be necessary or emergent”.  

Opinion at p. 10, ¶ 21.  By striking this critical phrase from the language of the consent form, the 

Court of Appeals has effectively eliminated the ability of patients to choose to defer to their doctor’s 
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judgments in dealing with whatever situations they may encounter in surgery. 

 It bears repeating that the Court of Appeals did not order remand of this case to determine 

whether Dr. Hines and Dr. Seago were guilty of medical negligence, i.e., failure to obtain informed 

consent.  Rather, in spite of the fact that: 

  1. Mrs. Dodd gave specific consent to remove diseased cystic tissue from her 
ovaries; 

 
  2. Her ovaries were nearly completely overtaken by what appeared to be 

cancerous lesions, which nevertheless turned out to be cystic lesions;2 
 

  3. Dr. Hines and Dr. Seago believed, in the exercise of their medical judgment, 
that the complete removal of the diseased ovaries was necessary and in Mrs. 
Dodd’s best interest; and 

 
  4. Mrs. Dodd further authorized Dr. Hines to perform any additional surgeries 

or procedures that he considered necessary, whether the conditions were 
unforeseen or not, 

 
the Court of Appeals nevertheless determined that this case must be remanded to determine whether 

Dr. Hines and Dr. Seago committed the intentional tort of battery on Mrs. Dodd  Under the Court 

of Appeals’ analysis, this would be true even if the ovarian tumors had proven to be cancerous.  

With all due respect, that result is simply absurd.   

B. THE COURT OF APPEALS DECISION ALSO SHIFTED THE BURDEN OF PROOF 
TO THE DEFENDANTS  

 
As noted above, in Paragraph 21 of its decision, the Court of Appeals opinion improperly 

“rewrote” Mrs. Dodd’s consent form to state that “the form limits consent to medical procedures 

that would be necessary or emergent”.  But in addition to making the mistake of omitting the 

                                                           
2 In Paragraph 24 of its opinion, the Court of Appeals said “instead of removing any cysts or the fallopian 
tube, Hines removed both ovaries, which was a ‘substantially different’ procedure than that to which she 
consented.”  Respectfully, the Court of Appeals misses the mark here too.  Removing diseased ovarian 
tissue was exactly the procedure to which she consented.  The problem was that the entire ovary was 
diseased. 
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condition that the necessary or emergent nature of the procedure should be determined in accord 

with “the judgment of my doctor”, the Court of Appeals decision took it one step further in stating 

“[d]etermination of whether the procedure may be necessary or emergent should require expert 

testimony”. 

This is an astounding change in Mississippi law.  It has always been the law that the burden 

of proof is on the Plaintiff to prove her case and that it is not the Defendants’ burden to disprove it.  

Yet the Court of Appeals has now stated that it is the Defendants’ burden to put on expert testimony 

to prove whether an additional procedure, authorized by the patient’s consent form, is necessary or 

emergent.3 

The potential impact of this change in the law is profound.  Under existing Mississippi law, 

consent cases usually center on whether the physician has obtained a patient’s informed consent.  In 

such cases, it is the Plaintiff’s burden to prove, through expert testimony whether a particular risk 

is material, thus requiring disclosure to a patient prior to a medical procedure.  Whittington v. Mason, 

905 So.2d 1261, 1266 (Miss. 2005).  Mr. and Mrs. Dodd presented no expert testimony in this case, 

and under the analysis of the Court of Appeals decision, they are not required to.  Without any 

citation of authority, and without any guidance as to what standard is to be applied to this new 

obligation imposed on defendant doctors, the Court of Appeals has simply decreed that doctors 

acting pursuant to authorization language such as that agreed to by Mrs. Dodd now bear the burden 

of proof, through expert testimony, that their actions fell within the scope of the agreed-to consent. 

 

 

                                                           
3 Although they were not required to do so, the Defendants did in fact support their motions for summary 
judgment with their own affidavits and that of another gynecologist regarding the propriety of their actions. 
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C. THE COURT OF APPEALS HAS HOPELESSLY CONFUSED BATTERY CLAIMS 

WITH INFORMED CONSENT CLAIMS.  
 
After stating that Mrs. Dodd’s claim must be analyzed under a battery based analysis, and 

not under a lack of informed consent analysis, the Court of Appeals then proceeded to apply 

Mississippi’s law in lack of informed consent cases to its battery based analysis of Mrs. Dodd’s 

claim.  It cited to this Court’s decision in Barner v. Gorman, 605 So.2d 805 (Miss. 1992), a lack of 

informed consent case, to support its statement that in a battery case “though waivers executed by 

a patient ‘can be helpful,’ they are not necessarily dispositive of a patient’s consent.”  Judge Wilson, 

writing in dissent, pointed out this conflation of informed consent law with a battery based analysis.  

His criticism was brushed aside in a footnote by the majority, which stated simply, without any 

supporting authority, that “Barner’s logic concerning written waivers would apply to both battery 

based consent analyses and informed consent analyses”.  Opinion at page 11, note 15.  The decision 

of the Court of Appeals then goes on to analyze whether Mrs. Dodd was told that the removal of 

her ovaries was a risk, thus questioning whether her consent was “informed”.  In effect, the Court 

of Appeals has said that in addressing a battery based lack of consent case, the defendant must show 

more than that the patient gave a broad consent to treatment.  Rather, the defendant must show that 

consent was informed and the defendant bears the burden of proving, through expert testimony, that 

the condition for which the physician operated was necessary or emergent.4 

Under a lack of informed consent analysis, the test is whether or not the reasonably prudent 

patient, fully advised of the material known risks, would have consented to the treatment.  Jamison 

                                                           
4 In imposing these new conditions on battery/lack of consent claims, the court also completely ignored the 
language in the consent form which gave Dr. Hines permission to perform additional surgeries or procedures 
“whether or no [sic] presently unforeseen”.   
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v. Kilgore¸903 So.2d 45, 48-49 (Miss. 2005).  Under such an analysis, the plaintiff bears the burden 

of establishing the known risks of the procedure through expert testimony.  Id.   The Court of 

Appeals opinion, while purportedly acting under a battery based analysis, injects the “informed” 

aspect of an informed consent case, without the corresponding burden on the plaintiff to produce 

expert testimony to support her claim.  Also missing from this new battery based cause of action 

created by the Court of Appeals is any examination as to causation.  Mississippi law has firmly 

established that a patient cannot recover on a lack of informed consent claim based on her own 

subjective wishes.  Rather, an objective standard is used in which the patient must show that an 

objectively reasonable patient would have refused the procedure, knowing the material known risks.  

Dunn v. Yeager, 58 So.3d 1171, 1200 (Miss. 2011).5 

The Petitioners respectfully submit that the decision of the Court of Appeals has hopelessly 

muddled the law in this area.  If for no other reason, this Court should grant certiorari to correct 

this.6 

D. THE COURT OF APPEALS DECISION WILL HAVE A PROFOUND IMPACT ON 
THE PRACTICE OF MEDICINE, TO THE DETRIMENT OF THE PATIENT.  

 
In his Petition for Writ of Certiorari to this Court, Dr. Seago points to the likely 

consequences if the Court of Appeals decision is allowed to stand.  He points out that many 

physicians, despite having a broad consent to deal with unforeseen issues, will simply wait, not 

                                                           
5 It cannot be serious argued that an objectively reasonable patient in Mrs. Dodd’s position, had she been 
woken up and told that her ovaries appeared cancerous and incapable of producing any eggs, particularly in 
light of her family history of ovarian cancer, would have denied permission to Dr. Hines and Dr. Seago to 
act as they did. 
 
6 Judge Wilson’s dissent also points out the problem facing the trial court on remand in trying to determine 
exactly what it is supposed to do in light of the Court of Appeals opinion.  Ct.App.Op. at p. 22-23, ¶ 46, 
Wilson, J. dissenting. 
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perform any additional procedures beyond those explicitly authorized, and put the patient through 

the additional risk, expense and downtime of a second surgery.  In that, he is undoubtedly correct.  

But this creates a catch 22 for doctors.  The Court of Appeals has subjected Dr. Hines and Dr. Seago 

to potential liability for battery (even though the plaintiff did not make such a claim) despite having 

written consent from the patient to deal with whatever issues, in their judgment, needed to be dealt 

with in the course of surgery.  They face potential liability for acting.    

But they could just as easily face liability for not acting under the exact same circumstances.  

If they had seen what they believed to be  cancerous ovaries, had not removed them at their earliest 

opportunity, and they turned out to be correct that the ovaries were cancerous, they would no doubt 

be accused of medical negligence in failing to deal with a condition that the consent form authorized 

them to deal with.   

The conundrum:  if you use your best judgment, act in the patient’s best interest, and deal 

with the unforeseen conditions that the patient gave you authority, in writing, to deal with, you may 

be sued for battery.  And if you fail to act in accordance with your best judgment, and in the patient’s 

best interest, because you are not sure whether someone looking over your shoulder later may 

second guess your conclusions and the authority you had pursuant to the consent form, then you 

may be guilty of medical negligence.  Frankly, the Court of Appeals is telling physicians in this 

state that they are better off not getting the broad authority from a patient to deal with other 

conditions they may encounter and instead only do what is specifically authorized and 

contemplated.  The people of Mississippi are not well-served by such a rule.7   

                                                           
7 There are multiple examples where doctors perform surgery not only not knowing what they will find, but 
not even knowing what specifically they are looking for, such as an exploratory laparotomy.  Under the 
majority analysis, the preferred course would be one surgery to identify the problem, a second consent for 
surgery to address the problem, followed, after a lengthy period of recuperation from the first surgery, by a 
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IV. CONCLUSION  

The decision from the Court of Appeals has taken a case that was filed as a pure medical 

negligence/lack of informed consent case and has turned it into a case of battery (which on remand 

would be barred by the statute of limitations applicable to battery claims).  But regardless of label, 

this case is really just an exercise in hindsight; second-guessing two well-qualified physicians who 

exercised their honest judgments on behalf of their patient.  The law of this state has long recognized 

that the courts “must be vigilant that liability never be imposed upon a physician for the mere 

exercise of a bona fide medical judgment which turns out, with the benefit of 20-20 hindsight . . . 

to have been mistaken”.  Hall v. Hilbun, 466 So.2d 856, 871 (Miss. 1985).   The defendants acted 

appropriately and within the scope of the permission granted to them, and the judgment in their 

favor should have been affirmed. 

 For the reasons set forth, Petitioners Dr. Randall Hines and Mississippi Reproductive 

Medicine, PLLC therefore resectfully ask that this Court will grant their petition, reverse the 

decision of the Court of Appeals and reinstate the judgment of the Circuit Court of Rankin County, 

Mississippi in favor of these Defendants. 

This the 21st day of February, 2017. 
Respectfully submitted, 

 
RANDALL HINES, M.D. and MISSISSIPPI 
REPRODUCTIVE MEDICINE, PLLC 
 
 

 
 By:  /s/Michael F. Myers         

MICHAEL F. MYERS, MSB #3712 
WHITMAN B. JOHNSON III, MSB # 3158 
 

 
                                                           
second surgery. 
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