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PETITION FOR WRIT OF CERTIORARI 

 

      COMES NOW, the Appellant, Dale Patrick Miller, by and through  

counsel, and files this, his Petition for Writ of Certiorari, pursuant to Rule 17 of the 

Mississippi Rules of Appellate Procedure, and respectfully requests this Court to 

review the Opinion of the Court of Appeals rendered on November 22, 2016.       

I. INTRODUCTION 

               In Miller v. Smith, No. 2015-CA-0330-COA (November 22, 2016), the Court 

of Appeals affirmed the judgment of the Chancery Court of DeSoto County 

regarding custody, visitation, and other issues with regard to two minor children.  

Dale has obtained custody of Morgan in a separate proceeding while this appeal was 

pending rendering the issues with Morgan moot. 1  However, the Appellant would 

show that the opinion of the Court of Appeals overlooked or misapprehended the 

facts and applicable law in its review of the chancellor’s rulings with regard to 

custody of the minor child Smitty and various other procedural issues related to 

Smitty.  See Opinion of the Court of Appeals attached as Exhibit B.  See Dale’s 

Motion for Rehearing hereby attached as Exhibit C.   Dale’s Motion for Rehearing 

was denied on January 17, 2017.    See Exhibit D attached herewith.   

         Dale now seeks review by this Court of the decision of the Court of Appeals 

based on the fact that it decision is in conflict with decisions of this Court as well as 

                                            
1 See Order attached as Exhibit A.   
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those of the Court of Appeals with regards to findings regarding termination of 

Dale’s rights to Smitty and various other issues.   2   

1.            The Court of Appeals misapprehended or overlooked the law and 

facts in making its finding regarding in loca parentis. 

 

 

Appellate review of the chancery court's decision analyzes whether the 

chancellor appropriately applied the law to the facts. A chancery court's 

interpretation and application of the law is reviewed under a de novo standard.   

Madison County v. Hopkins, 857 So.2d 43, 47(¶ 11) (Miss.2003); Tucker v. Prisock, 

791 So.2d 190, 192(¶ 10) (Miss.2001);  In re Carney, 758 So.2d 1017, 1019(¶ 8) 

(Miss.2000).   

The opinion of the Court of Appeals in this matter never discussed the factors 

as set forth in In re Waites, 152 So.  3d 306, 314 (¶19) (Miss. 2014) where a step-

parent was put on the same level as the natural parent based upon a variety of 

factors.  In Smith v. Smith, 97 So. 3d 43 (Miss.  2012), and Waites, supra, the Court 

explained that  “Pell  and  J.P.M.  are limited to their unique facts”:  

[I]n loco parentis can—in very limited, unique situations—sometimes be used 

to help rebut the natural-parent presumption.    In both Pell and J.P.M., a 

husband learned during the pendency of divorce proceedings that he was not 

the biological father of a child born of, or just prior to, the marriage.   In those 

cases, we reasoned that the natural-parent presumption had been overcome 

based on several facts: (1) the husbands stood in loco parentis; (2) they had 

supported, cared for, and treated the child as their own; (3) they could have 

been required to pay child support (“with the burden should go the benefit”); 

                                            
2 Rule 17(a)(1) of the Mississippi Rules of Appellate Procedure provides that 

certiorari may be granted in “cases in which it appears that the Court of Appeals 

rendered a decision which is in conflict with a prior decision of the Court of Appeals 

or published Supreme Court decision.   
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and (4) the biological fathers were not really in the picture:  the one in Pell had 

disclaimed any interest in the child and had agreed to relinquish his parental 

rights, while the one in J.P.M. could not even be determined conclusively. 

Waites, 152 So. 3d at 312 (¶¶15-16) (quoting Smith, 97 So. 3d at 47 (¶11) & n.4). 

Each of these “several facts” is present in this case.    First, there can be no 

dispute that Dale “stood in loco parentis.”   “The Mississippi Supreme Court. .  .  has 

‘defined a person acting in loco parentis as one who has assumed the status and 

obligations of a parent without a formal adoption.’”  Smiley v. Smiley, 165 So. 3d 

481, 487-88 (¶26) (Miss. Ct. App. 2015) (quoting Worley v. Jackson, 595 So. 2d 853, 

855 (Miss. 1992)).  Dale had helped to raise Smitty since he was the beginning as 

the parties have been together for a number of years prior to marriage.   Jessica 

represented to the Juvenile Court of Madison County, Tennessee that Dale was 

Smitty’s father.  (Ex. 17).      

Second, the evidence shows, and the chancellor found, that Dale supported, 

cared for, and treated Smitty as his own son.  (Tr. 308-309) Waites, 152 So. 3d at 

312 (¶15).  Jessica and Dale both represented this to the court in Jackson, 

Tennessee.  Ex. 17.  Also, as in J.P.M., Dale attempted to assume assumed 

responsibility for Smitty’s care while Jessica was in jail by filing for custody 

although Jessica’s parents interfered.  See J.P.M., 932 So. 2d at 762 (¶1). 

Third, Dale paid court ordered child support and had court ordered visitation 

with Smitty while this case was pending.   (R. 99-101, 103-104, 105-108).  Based 

upon the facts of this case, Dale could have been ordered to pay child support on 

Smitty also and in fact paid support on him under the temporary order.  Neither 

party requested in the consent for Dale’s parental rights to be terminated.  (R. 114-
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117).  Waites, 152 So. 3d at 312 (¶15) (emphasis added) (quoting Smith, 97 So. 3d at 

47 (¶11)).    Supreme Court precedent indicates that such an order “could have 

been” entered: 

Where a stepfather, as an incident to a new marriage, has agreed to support the 

children of a previous marriage, or where he does so over a period of time and the 

mother and the children in good faith rely, to their detriment, on that 

support, the best interests of the children require entry of a child support 

decree against the stepfather.  Logan v. Logan, 730 So. 2d 1124, 1126 (¶9) (Miss. 

1998).   

 

 See also Deborah H. Bell, Mississippi Family Law § 10.03[3], at 294 (2005) 

(discussing cases in which “courts have ordered support from divorced stepparents 

based on the doctrine of equitable estoppel.” 

Fourth, as in Pell and J.P.M., Smitty’s “biological father [is] not really in the 

picture.”   Waites, 152 So. 3d at 312 (¶15) (quoting Smith, 97 So. 3d at 47 (¶11)).   

Thus, each of the “several facts” that the Supreme Court enumerated in Waites and 

Smith as having been significant to its decisions in Pell and J.P.M.  is also present 

in this case.  In the most recent of these decisions, the Court placed special 

emphasis on the status of the child’s biological father—whether he was actively 

seeking custody and asserting his parental rights or was “not really in the picture.”    

See Waites, 152 So. 3d at 313-14 (¶18).    Using this logic, the Mississippi Court of 

Appeals has affirmed the award of custody to a step-parent over the natural mother 

despite no finding of unfitness.  See Westmoreland v. Westmoreland, (Miss. Ct. App. 

November 17, 2015).   

The trial court in this case terminated Dale’s parental rights to Smitty.  (Tr. 

307-309).  Termination of parental rights in regard to Smitty was not included in 
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the Stipulation entered into by the parties.  (R. 114-117).  This issue was never 

before the Court.  Further, the Court did not have the authority to terminate Dale’s 

parental rights to the minor child based on §93-9-10, Disestablishment of Paternity, 

Mississippi Code Annotated. 

 Dale’s name is on the Smitty’s birth certificate.  He married Jessica and 

continued to support the minor child by paying for his private school and paying 

child support.  He was ordered to pay Temporary Child Support by the Court after 

he had knowledge of the results of the DNA test.   

               Furthermore, the decision in Miller conflicts with several decisions and statutes  

as outlined below. 

 In Westmoreland v. Westmoreland, (Miss. Ct. App. November 17, 2015), 

step-father awarded custody over natural mother based upon factors as 

outlined above which put him on same level as natural mother.   

 

 Conflicts with Mississippi Code §93-9-10, which prevents the 

disestablishment of paternity based upon the items outlined above.   

 

 Conflicts with Mississippi Code § 93-5-2(3) as no party requested a 

termination of rights which the trial court sua sponte granted with no 

discussion nor analysis regarding the guardian ad litem’s opinion that Dale 

was entitled to custody. 

 

   In Griffith v.  Pell, 881 So.  2d 184 (Miss.  2004) (“Pell”)  In Pell, the 

Mississippi Supreme Court held that a husband who learned during divorce 

proceedings that he was not the biological father of a child born just prior to 

the marriage could be granted visitation and custody over the objections of 

his wife (the child’s mother).  See Pell, 881 So. 2d at 185-87 (¶¶1-11).    

 

 In a similar scenario in  J.P.M. v. T.D.M., 932 So. 2d 760 (Miss.  2006), the 

Mississippi Supreme Court affirmed an order granting custody to a husband 

who had learned during divorce proceedings that he was not the biological 

father of a child born during the marriage.  He was deemed the “father in 

fact” and was not required to present additional evidence to rebut the 

natural parent presumption.    See J.P.M., 932 So.  2d at 762-70 (¶¶1-26).     
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The decisions above have created confusion over what the status of an 

individual who raises a child as his own has once he is determined to not be the 

biological father.   

           Based upon the cases mentioned and statutes, review is warranted on the 

decision to terminate Dale’s parental rights to Smitty.   

2. The Court of Appeals misapprehended or overlooked the law and facts in 

making its finding regarding “Kristen’s testimony”. 

 

With regard to the testimony of “Kristen”, the Court summarily found that 

while the chancellor erred, but that Dale failed to show prejudice as a result of this.  

See opinion at ¶26.   

Article 3, §25, of the Mississippi constitution, guaranties the right of an adult 

human citizen of Mississippi to be party to and participate in prosecuting any civil 

cause on his behalf or defending against any civil cause adverse to himself. He may 

participate pro se, or by counsel, or both. Plain language notwithstanding, the Court 

of Appeals held that if one's counselor participates, that is enough. The Constitution 

guarantees that "both" the person and his counselor may participate in the 

proceedings.  The decision in Miller effectively overrode the State Constitution on 

this issue.   

The election whether to proceed pro se or through a counselor is made by the 

person who is a party. A trial court cannot elect for a party whether to hire a lawyer 

or to speak for oneself. The decision of the trial court in this opinion respectfully 
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gives the Court the authority to decide that only the attorney may participate and 

to exclude the party represented based upon the best interest of a nonparty witness 

who is not a child of the parties.  There is no evidence of any improper conduct 

during the course of the trial which might warrant exclusion, but merely the right 

to be present to assist one’s attorney in examining a witness.   

From a policy standpoint, in chancery court, the attorney's presence during 

the accusing witness's testimony is not adequate - and no one but the accused party 

may be able to recognize when the attorney's presence (unassisted by his client) is 

inadequate. Truth or falsity of each factual allegation cannot be recognized by 

persons who weren't there during the alleged events; the attorneys were not there. 

The accused client was (or might have been) present for the event alleged by the 

accusing witness; therefore, he alone is able to recognize defects or a fatal flaw in 

the testimony that everyone else might miss. If he is in the courtroom to hear the 

testimony, then he can confer with his attorney before (a) the lawyer cross-examines 

the accusing witness, (b) the party takes the stand to rebut the accusation, or (c) the 

lawyer presents closing argument, or all three. 

One's lawyer usually doesn't know enough of what happened - and certainly 

does not know as many facts as the client knows - to pick up on all the defects and 

holes. If the client is absent during the accusing witness's testimony, then any 

conferring the lawyer and client do afterwards is crippled by and confined to what 

the lawyer can remember to repeat to his client. 



8 
 

As noted in the comments to Rule 615, natural parties are excepted because 

their exclusion would raise serious problems of confrontation and due process.  

Protecting an accused parent’s right to confront his accuser is nothing new in the 

jurisprudence of this state. It applies in civil cases as well.   In Interest of C.B., 574 

So.2d 1369, 1374 (Miss. 1990).  The Court of appeals summarily found that the right 

to confront an accuser is only present in criminal cases.  See ¶20 of Court of Appeals 

opinion.  This is not a correct statement of the law when one looks at In Interest of 

C.B., 574 So.2d 1369, 1374 (Miss. 1990).  In that case, it involved alleged sexual 

abuse by the father which appeared in a custody proceeding.  In that case, the 

Mississippi Supreme Court found that the father’s right to confrontation was 

violated by not allowing the father to be present.  The Court in that case noted, this 

is not a criminal case, but we are of the opinion that the right of confrontation 

should be accorded to an accused parent in such cases as this.  In Interest of 

C.B., 574 So.2d 1369, 1374 (Miss. 1990) (emphasis added).  The opinion in this case 

effectively reverses standing precedent in In Interest of C.B., 574 So.2d 1369, 1374 

(Miss. 1990) which warrants review.  

Dale had an absolute right to be in the presence of Katie to confront her 

testimony.  Dale had an absolute right under Rule 615 and the Confrontation 

Clause to the U.S. Constitution to be present for the questioning of Katie in order to 

assist his attorney with cross-examination.    

Additionally, in Paragraph 24 of the Court of Appeals opinion a strict 

interpretation of' Evidence Rule 615 was rejected.  The opinion by the Court of 
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Appeals essentially created a judicial exception to the application of Rule 615 in 

conjunction with Rule 617 by allowing a seventeen year old witness to testify 

outside of the presence of the parties.  Rule 617 to the extent applicable only allows 

this examination if the witness is sixteen (16) or under.  The admissibility of 

evidence is to be governed by the Mississippi Rules of Evidence. See Whitehurst v. 

State, 540 So.2d 1319, 1323 (Miss.1989).  Miss. R. Evid. 1103 further provides that  

(" [a]ll evidentiary rules, whether provided by statute, court decision or court 

rule, which are inconsistent with the Mississippi Rules of Evidence are hereby 

repealed.") (emphasis added).  As such, an exception cannot be created to the Rule 

of Evidence by a court decision or rule.   

Additionally, the Court of Appeals opinion noted Dale could show no 

prejudice from this.  See ¶26 of the opinion.  From a policy standpoint, the 

responsibility and burden to show prejudice must not be shifted onto Dale's 

shoulders. The Rule - which rests on centuries of tradition (common law) plus 

statutes recently superseded by the judiciary adopting the Rule after soliciting 

input from the rest of the legal profession - is a public policy declaration that 

presumes prejudice if a party were to be unable to hear an adverse/accusing 

witness's testimony, and unable to confer with his lawyer based on hearing the full 

testimony with his own ears (before his lawyer cross-examines the witness, before 

the party testifies in rebuttal, and before closing argument). The very existence of 

the Rule establishes a prima facie case (and a conclusive case) for Dale's assignment 
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of error. The burden rests on those who violate the Rule to show that no prejudice to 

Dale resulted.   

From a policy standpoint, this issue warrants review as it has far reaching 

consequences beyond this case which warrants rehearing.  

CONCLUSION 

The decision in Miller v. Smith, No. 2015-CA-0330-COA (November 22, 2016), 

conflicts with numerous decisions of both the Court of Appeals and the Mississippi 

Supreme Court regarding the natural parent presumption and the Rules of 

Evidence.  Accordingly, Dale seeks review of the Court of Appeals decision by Writ 

of Certiorari and prays that the chancellor’s findings be reversed and rendered.  The 

Appellant further prays for general relief.   

This the 8th day of February, 2017. 

      Respectfully submitted,   

      DALE PATRICK MILLER 

 

     By: /s/ Jerry Wesley Hisaw_______________ 

           JERRY WESLEY HISAW (MSB 101767) 
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CERTIFICATE OF SERVICE 

  

 I, Jerry Wesley Hisaw, hereby certify that I have sent a true and correct copy 

of the above and foregoing to: 

Chancellor Vicki B. Daniels 

115A Eureka Street 

P.O. Box 1104 

                 Batesville, Mississippi 38606-1104 via U.S Mail 

 

Charles E. Hodum, Esq. 

Law Offices of Charles E. Hodum 

269 South Center Street 

                     Collierville, Tennessee 38017 via MEC 

 

 SO CERTIFIED, this the 8th day of February, 2017. 

 

  

 

      /s/ Jerry Wesley Hisaw______________ 

      Jerry Wesley Hisaw (MSB 101767)\  

      Certifying Attorney 

 

 

 

 

 

 


