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INTRODUCTION 

McArthur, Thames, Slay, and Dews, PLLC ("MTSD") negligently audited the financial 

statements of T. L. Wallace Construction Inc. ("Wallace Construction"), thereby causing the 

company to become devalued and Thomas L. Wallace and Janette Wallace to lose everything.  

Despite expert evidence that MTSD's audits were "shockingly misleading" and resulted in millions of 

dollars in damages, and testimony from Mr. Wallace about the actions he would have taken had 

MTSD done its job properly, the trial court deprived Wallace Construction, Mrs. Wallace and Mr. 

Wallace (collectively "the Wallaces") of their day in court based on the erroneous belief that expert 

testimony on the element of causation is always required.  This Court should reverse the trial court's 

dismissal of this case and remand for immediate trial. 

The Court should affirm the three trial court rulings at issue in MTSD's cross-appeal.   Two of 

those orders limited discovery.  Trial courts have wide latitude when it comes to discovery orders, 

and the trial court here can hardly be said to have abused its discretion in placing reasonable 

limitations on discovery in this document-intensive case.  The remaining order, which denied 

MTSD's motion for summary judgment on the basis of limitations, should also be upheld.  It is 

beyond dispute that the Wallaces' claims arising out of MTSD's audits for years 2009, 2010, and 2012 

(each of which were received by the Wallaces in or about April of the following years) were timely 

when suit was filed in January 2013.  And there exists genuine issues of material fact as to when the 

Wallaces knew or should have known of MTSD's professional malpractice with regard to audits for 

years 2007 and 2008.     
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I. REPLY IN SUPPORT OF THE WALLACES' APPELLANTS' BRIEF 

A. There is no dispute that expert testimony is not always required to establish causation in 
a professional malpractice case. 

MTSD and the Wallaces agree on one thing: the trial court got the law wrong.  As MTSD 

repeated several times, "Mississippi law does not require expert proof of causation in every case."1  

Appellee Br. at 19; see also id. at 16 ("The fact that this is an auditing malpractice case is not per se 

determinative of whether an expert is required.").  Rather, expert testimony is necessary only for 

issues that "'require specialized knowledge or experience in order to be properly understood, and 

which cannot be determined intelligently merely from the deductions made and the inferences drawn 

from ordinary knowledge, common sense, and practical experience gained in this ordinary affairs of 

life.'"  Id. at 19 (quoting Dean v. Conn, 419 So. 2d 148 (Miss. 1982)).  Stated differently, "'expert 

testimony is not required where the facts surrounding the alleged negligence are easily 

comprehensible to a jury.'"  Id. at 20 (quoting WalMart Stores, Inc. v. Johnson, 807 So. 2d 382, 388 

(Miss. 2001)) (emphasis supplied by MTSD).   

Contrary to this longstanding interpretation of Mississippi law, the trial court found expert 

testimony on causation to be an absolute requirement in all malpractice cases.  Indeed, after 

excluding Mr. Summerford's causation opinion, the trial court expressed "concerns regarding the 

necessity of expert testimony to support the plaintiffs' claim that the defendant's negligence was the 

cause in fact of the plaintiffs' damages."  R.14093; R.E.5 (emphasis added).  The trial court's concern 

was based on its mistaken belief that "Mississippi law requires that a claim for damages caused by 

professional negligence be supported by an expert opinion as to causation."  Id. (emphasis added).  

Based upon this misinterpretation of the law, the trial court dismissed the Wallaces' case:   

                                                 
1 MTSD recasts the Wallaces' position as being that expert testimony is "never" required to establish causation 
in an auditing malpractice case.  Appellee Br. at 19.  The Wallaces' position, which is entirely consistent with 
MTSD's position, has always been that an expert is not always required to establish "causation for all 
malpractice claims."  Appellants Br. at 18.   
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[S]pecifically, Crosthwait held that malpractice claims require expert testimony to 
'identify and articulate the requisite standard that was not complied with [and] 
establish that the failure was the proximate cause, or proximate contributing cause, of 
the alleged injuries.' 
 

R. 14929; R.E.2. (quoting Crosthwait v. S. Health Corp. of Houston, Inc., 94 So. 3d 1126, 1130 

(¶ 10) (Miss. Ct. App. 2011)) (italics supplied by court) (emphasis added).2  Concluding that Mr. 

Wallace "knows nothing of accounting or auditing," the trial court erred in dismissing this case.  Id.   

 There is no dispute that the trial court misapplied the law when it treated expert testimony as 

an absolute prerequisite to establishing causation.  R.14930. 

B. Expert testimony is not needed to establish causation under the facts of this case.  

 The Wallaces presented sufficient and competent summary judgment evidence of causation—

in the form of lay testimony—to avoid summary judgment.  Mr. Wallace testified that had MTSD 

uncovered and reported the internal theft and fraud during the 2007 audit, he would have come out of 

retirement to actively manage the company, he would have fired those employees who were stealing 

from him, and he would have taken steps to minimize cash distributions and charitable contributions.  

R.14903-04 at 197-200.  That testimony was enough to create several, genuine questions of material 

fact to be decided by the jury.  As the trial court noted: 

 "[T]here is sufficient basis in the court record that a jury could find that Wallace was 
generally unaware of the financial condition of his company in 2008 and that this 
ignorance could be attributable to the defendant's alleged negligence.  Therefore, any 
arguments related to these disputed facts are questions for jury.  In fact, the plaintiffs do 
not need Mr. Summerford to explain Mr. Wallace's awareness of the business's health to 
the jury."   
 

 "Whether or not Mr. Wallace would have returned to manage the company is a fact that 
can be determined by a layperson."   
 

                                                 
2 Notably, Crosthwait did not address the element of causation at all.  See 94 So. 3d at1130 (¶ 11) ("Crosthwait 
failed to meet her burden of proof because she did not offer expert testimony establishing Morgan's duty of 
care or a breach of that duty.").  And even MTSD is critical of the fact that none of the cases cited by the trial 
court dealt with causation.  See, e.g., Appellee Br. at 24 (in Dean v. Coon "the issue of causation was not 
appealed or mentioned").   
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 "Whether Mr. Wallace could have saved the company may indeed be a fact in dispute, but 
it's not one that Mr. Summerford's testimony would assist a jury in deciding." 
 

R.14071-73; R.E.4.  Recognition of these material factual disputes by the trial court makes plain that 

it was only the court's misapplication of law that led it to dismiss the Wallaces' claims.    

MTSD does not contest that there are numerous auditing malpractice cases where lay 

testimony of company decision makers established causation.  But MTSD tries to distinguish the 

cases cited by the Wallaces by arguing that Mr. Wallace's testimony that he would have fired certain 

employees and come out of retirement is somehow far more complex and technical than the lay 

testimony accepted in those cases.  MTSD's argument lacks merit.  See, e.g., Travelers Cas. & Sur. 

Co. of Am. v. Ernst & Young LLP, 542 F.3d 475, 486-87 (5th Cir. 2008) ("Travelers' underwriters 

testified that had they known that no reasonable loss estimate could be generated for Petrodrill (i.e., 

absent E&Y's negligence), they would not have issued the Pasha bond . . . . The jury was free to 

believe this testimony and thus reasonably conclude that E&Y's negligent audit was a cause in fact of 

Travelers' decision to issue the bond."); Greenstein, Logan & Co. v. Burgess Mktg., Inc., 744 S.W.2d 

170, 188 (Tex. Ct. App. 1987) (causation established through plaintiff's lay testimony "about the 

business decisions he actually made based on inaccurate financial statements and those he would 

have made if he had been given accurate financial statements.") (emphasis added).  

 The Wallaces' evidence of causation is simple.  Mr. Wallace will testify that, but for MTSD's 

negligence, he would have taken action to limit damages to the company.  That evidence does not 

require expert testimony; a jury "guided only by common sense and everyday experience" can 

understand that, had Mr. Wallace been made aware of hundreds of thousands of dollars of improper 

personal expenditures, creation of artificial accounts receivables, underreporting of accounts 

payables, and the shifting of job costs, he would have fired those who were stealing form him and 

come out of retirement to manage his company.    
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 In a desperate attempt to salvage the trial court's order of dismissal, MTSD tries to complicate 

the causation issue by conflating the proof necessary to establish causation with that required to prove 

duty, breach, and damages.  See, e.g., Appellee Br. at 20 (arguing incorrectly that the Wallaces' 

"proof of causation" is built upon separate standard of care opinions, damages models, and financial 

statements).  MTSD's argument is a red herring.  The Wallaces offered, and the trial court accepted as 

"relevant and reliable," experts to explain to the jury how MTSD deviated from the standard of care 

and to explain the Wallaces' damages (which included expert opinion as to what the company would 

be worth had Wallace retaken the healm).  R.14094, R.E.5.  

 The Court should similarly disregard MTSD's suggestion that, at the summary judgement 

stage, the Wallaces were required to prove that MTSD's negligence caused "the financial collapse of 

Wallace Construction in 2012."  Appellee Br. at 28.  To avoid summary judgment, the Wallaces need 

only come forward with evidence that MTSD's negligence caused some harm; the amount of harm is 

an issue for the jury.3  See Jones v. NL Indus., 2006 WL 1487026, at *3 (N.D. Miss. May 24, 2006).  

In Jones, the plaintiff sought recovery for mental impairment as a result of exposure to the 

defendant's lead paint.  Id. at *1.  The defendant moved for summary judgment based on lack of 

causation.  Id.  There was evidence that plaintiffs' exposure to the defendant's lead paint could have 

resulted in a slightly diminished IQ, but even the court agreed that plaintiffs were seeking "to recover 

far more damages than that which might be recovered for a loss or one or two IQ points."  Id. at *3.  

Nevertheless, the court reasoned:  

[P]laintiffs may find it difficult to meet their burden of proof regarding the full extent 
of damages which they seek in this case. At the summary judgment stage, however, 
plaintiffs' task is far simpler. To survive summary judgment, plaintiffs need only 
present evidence establishing fact issues as to whether the unreasonably dangerous 

                                                 
3 Contrary to MTSD's suggestion, the fact that causation can be established upon a showing of something less 
than full recovery is not a new argument raised on appeal.  Appellee Br. at 38-39.  It simply underscores the 
Wallaces' consistent position that the trial court erred in dismissing their case in its entirety for lack of 
causation.   
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condition of defendant's Dutch Boy lead paint was a proximate cause (even a 
relatively minor one) of the damages (even relatively minor damages) which they 
suffered in this case. 
 

Id. at *2.  Because plaintiffs "established fact issues as to whether they suffered some loss of mental 

capacity, . . . the extent of damages which is supported by the evidence is an issue properly 

considered at trial, rather than on motion for summary judgment."  Id. at *3 (emphasis in original).   

Likewise, here, at a minimum, there are questions of fact about whether MTSD's negligence 

caused "some" damages to the Wallaces.  For example, each improper personal expenditure MTSD 

failed to detect—such as $60,000 swimming pools, family vacations, $500 steak dinners, and "exotic 

cow hides" (R. 10084-85, 10095-96)—damaged the company and allowed the theft to continue.   

Giving the Wallaces "the benefit of every reasonable doubt," Ladnier v. Hester, 98 So. 3d 1025, 1028 

(Miss. 2012), there is more than sufficient evidence to create genuine issues of material fact as to 

whether MTSD's "shockingly misleading," "very troubling," and "unconscionable" audits (R. 14653-

54) caused the Wallaces harm.  Therefore, the trial court's grant of summary judgment should be 

reversed, and the Wallaces should be allowed their day in court.   

C. Although not necessary to survive summary judgment, Summerford's causation opinion 
should not have been excluded. 

 Ralph Summerford offered two opinions in this case: one on damages, the other on causation.  

Mr. Summerford's damages opinion is not at issue on appeal.  Mr. Summerford's causation opinion, 

which was properly based on Mr. Wallace's sworn testimony, MISS. R. EVID. 703; Treasure Bay 

Corp. v. Ricard, 967 So. 2d 1235 (Miss. 2007), is relevant and reliable and creates a genuine issue of 

material fact sufficient to withstand MTSD's motion for summary judgment.  Thus, although not 

necessary to survive dismissal, Summerford's causation opinion should not have been excluded.   

 Summerford's causation opinion relies upon his own interview of Mr. Wallace and Mr. 

Wallace's sworn testimony to link MTSD's breaches of the applicable standard of care to the damage 

models prepared by Summerford and Dameworth: 
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Wallace maintains without question that he would have stepped back into an active 
management role at least by April 1, 2008. Wallace was not afforded this opportunity 
due to the failures of MTSD in the performance and communication of its audits and 
audit findings.   
 

R.8269.  MTSD does not dispute that "Summerford was permitted to base his opinion on statements 

of Wallace."  Appellee Br. at 37.  Instead, MTSD contends there is insufficient evidence in the record 

that Mr. Wallace's return to active management of the company "would have made a difference."  Id.  

But there is ample testimony that had Mr. Wallace been presented with an accurate financial picture 

of Wallace Construction, the company's condition in the spring of 2012 and its long-term viability 

would have been drastically different.   

 Mr. Wallace testified that, had he known Wallace Construction's true financial condition, he 

would have come out of retirement and: 

 fired those who were stealing from him; 

 foregone personal distributions; 

 foregone additional investments (and their corresponding servicing costs); and 

 foregone charitable contributions (such as $1 million to missions). 

R.14093-94 at 197-200.  The effect of these actions is reflected in the damage opinions of 

Dameworth and Summerford, which were accepted as relevant and reliable over MTSD's Daubert 

challenges.  R.14093-94, R.E.5.  In other words, Wallace Construction would have been in a far 

different condition than it was when the company ran out of cash and lost its bonding capacity in the 

spring of 2012.  MTSD may disagree that Mr. Wallace would have taken the steps he claimed he 

would have, but a court "may not reject an expert's opinion simply because his opinion is based in 

part on a statement of fact which the Court does not find credible"; otherwise, it would "invade the 

fact-finder's province."  Treasure Bay, 967 So. 2d at 1239.  And the trial court aptly noted that 

"[w]hether Mr. Wallace could have saved the company [is] a fact in dispute."  R.14073; R.E.4.  Thus, 
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the trial court exceeded its authority when it excluded Summerford's causation opinion 

notwithstanding Mr. Wallace's testimony.   

 Rather than focus on causation, MTSD spends an inordinate amount of its response discussing 

the damage opinions of Summerford and Dameworth.  See Appellee Br. at 29-41.  That entire 

discussion, however, is irrelevant to this appeal.  Mr. Dameworth's and Mr. Summerford's damages 

opinions were held "relevant and reliable" by the trial court, (R.14094, R.E.5); those opinions did not 

form a basis for the trial court's grant of summary judgment, (R.14927-30); and MTSD did not appeal 

the trial court's orders allowing those opinions.  R.15053-54.4  

II. RESPONSE TO MTSD'S CROSS-APPEAL 

A. MTSD's motion for summary judgment based upon the statute of limitations was 
properly denied. 

This Court should affirm the trial court's denial of MTSD's motion for summary judgment 

based upon the statute of limitations.  This Court reviews the denial of a motion for summary 

judgment de novo.  Ridgway Lane & Assocs., Inc. v. Watson, 189 So. 3d 626, 628 (Miss. 2016), reh'g 

denied (May 12, 2016).  Viewing the evidence in the light most favorable to the Wallaces, id., the 

trial court properly recognized that there were genuine issues of material fact as to when each of the 

Wallaces' claims accrued.  MISS. R. CIV. P. 56(c).  Thus, MTSD failed to demonstrate that it was 

entitled to judgment as a matter of law.  Id.   

1. The majority of the Wallaces' claims could not have accrued more than three 
years before suit was filed. 

To begin, MTSD's insinuation that its limitations defense, if meritorious, is case dispositive is 

incorrect.  MTSD performed five, separate audits of Wallace Construction for fiscal years 2007 

through 2011; thus, the entirety of the Wallaces' professional negligence claims against MTSD did 

                                                 
4 MTSD's argument that Summerford's causation opinion falls short of establishing that MTSD's negligence 
caused all of the Wallaces' claimed damages should be disregarded for the same reasons discussed in part I.B. 
above.    
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not accrue simultaneously.  See World Radio Labs., Inc. v. Coopers & Lybrand, 557 N.W.2d 1, 10-11 

(Neb. 1996) (each allegedly defective audit report is subject to different statute of limitations based 

upon date audit report was issued).  The Wallaces' claims arising out of MTSD's audits for years 

2009, 2010, and 2011 (each received in or around April of the following year) were undeniably 

timely when filed in January 2013.  See MISS. CODE ANN. § 15-1-49(1).5 Therefore, at a minimum, 

the Wallaces' claims based upon these negligent audit reports survive.   

2. The statute of limitations for the Wallaces' claims based on the 2007 and 2008 
audits was tolled by the discovery rule.  

The Wallaces' claims arising out of the remaining 2007 and 2008 audits likewise survive 

summary judgment because, as shown below, there exists genuine issues of material fact as to 

whether the discovery rule tolled the statute of limitations.  Mississippi's discovery rule provides that 

in cases involving latent injury, "the cause of action does not accrue until the plaintiff has discovered, 

or by reasonable diligence should have discovered, the injury."  MISS. CODE ANN. § 15-1-49(2).  An 

injury is latent under Mississippi law where the "plaintiff will be precluded from discovering harm or 

injury because of the secretive or inherently undiscoverable nature of the wrongdoing in question . . . 

[or] when it is unrealistic to expect a layman to perceive the injury at the time of the wrongful act."  

Donald v. Amoco Prod. Co., 735 So. 2d 161, 168 (Miss. 1999).  "'Discovery of an injury is an issue 

of fact to be decided by a jury when there is a genuine dispute.'"  Ridgway, 189 So. 3d at 629 (quoting 

Phillips 66 Co. v. Lofton, 94 So. 3d 1051, 1059 (Miss. 2012)) (emphasis added).   

Auditing malpractice claims, by their nature, are inherently undiscoverable by the average 

layperson.6  Indeed, if MTSD, the paid professional, did not detect the internal theft and deficient 

                                                 
5 The parties agree that the general three year statute of limitations set forth in Section 15-1-49 governs the 
Wallaces' claims against MTSD.  See Appellee Br. at 41.   
6 See In re Sunpoint Sec., Inc., 377 B.R. 513, 552 (Bankr. E.D. Tex. 2007) ("The Court finds that the injury . . . 
arising from the allegedly negligent misrepresentations contained in the . . . audit reports was inherently 
undiscoverable by such customers until the theft of the customer funds was uncovered on or about November 
19, 1999.  It is highly unlikely, and unrealistic to believe, that a customer of Sunpoint, as a lay person, could 
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accounting practices, how can the Wallaces reasonably be expected to discover MTSD's error?  Upon 

review of MTSD's unqualified audit reports, the Wallaces would have no way of knowing that MTSD 

had failed to audit Wallace Construction in compliance with Generally Accepted Auditing Standards 

("GAAS") and that the company's financials had not been properly prepared in accordance with 

Generally Accepted Accounting Principles ("GAAP").  See, e.g., In re Sunpoint, 377 B.R. at 552 ("It 

is highly unlikely, and unrealistic to believe, that . . . a lay person, could have perceived and acted 

upon the inaccuracy of the representations contained in the Defendants' audit reports merely by 

reviewing the contents of those reports.").  The record reveals that Mr. Wallace did not in fact have 

any idea that Wallace Construction's financials (and MTSD's audits) were misreported: 

[I]f my auditors would have told me what was going on in '08, '09, even '10, I could 
have stepped back in my office and run that company.  I could have salvaged my 
company.  But today we're sitting here because of my auditors not telling me what to 
do or where things was happening, what was going on. 
 

R.14094 at 198.  It was not until Wallace Construction ran short on cash in the spring of 2012—a fact 

that stood in stark contrast to the view of the company's financials presented by MTSD—that the 

Wallaces and the Board had reason to even suspect that MTSD was negligently performing its audits.  

R.14871 at 69.  

To avoid application of the discovery rule, MTSD argues that Mr. Wallace had reason to 

suspect, prior to the company's collapse in the spring of 2012, that MTSD was failing at its job.  But 

                                                                                                                                                                     
have perceived and acted upon the inaccuracy of the representations contained in the Defendants' audit reports 
merely by reviewing the contents of those reports."); World Radio Labs, 557 N.W.2d at 10 (audit malpractice 
claim tolled by discovery rule); St. Paul Fire & Marine Ins. Co. v. Touche Ross & Co., 507 N.W.2d 275, 282 
(Neb. 1993) (holding "it was reasonable for St. Paul not to have discovered Touche's alleged negligence until 
the former received the other accounting firm's report" when Touche represented that it prepared documents in 
accordance with GAAS); see also Coleman v. Pricewaterhousecoopers, LLC, 854 A.2d 838, 842 (Del. 2004) 
(accounting malpractice claim tolled "because of the special character of the relationship between the 
professional and the client, and the inability of a layperson to detect the professional's negligence"); Murphy v. 
Campbell, 964 S.W.2d 265, 271 (Tex. 1997) ("It is most unlikely that a client would know that tax advice was 
faulty at the time he received it. Indeed, the very reason to seek expert advice is that tax matters are often not 
within the average person's common knowledge. We thus conclude that accounting malpractice involving tax 
advice is inherently undiscoverable.").   
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MTSD's argument lacks merit, ignores entirely the state of the company's knowledge, and, at a 

minimum, creates questions of fact precluding summary judgment.  See Irby v. Transamerica Life 

Ins. Co., 2012 WL 2839897, at *4 (S.D. Miss. Mar. 14, 2012) ("The determination of a person's 

knowledge of, or reasonable diligence in, discovering the injury or wrongful conduct is a question of 

fact.") (citing Neglen v. Breazeale, 945 So. 2d 988, 991 (Miss. 2006)). 

First, MTSD makes much ado about the fact that some of the Wallaces' personal expenses 

were paid by the company.  See Appellee Br. at 43.  But it was entirely appropriate for Mr. Wallace, 

as the sole shareholder of the company, to do so.  R.10093.  And MTSD's failure to note these 

personal expenses in its audit could not have put Mr. Wallace or the company on notice that MTSD's 

audit reports were wrong because Mr. Wallace—who has a fifth grade education and knows nothing 

about bookkeeping—thought, based upon his experience with the auditors, that his bookkeepers were 

properly accounting for them:7   

I know they're supposed to charge it when -- bookkeeper is supposed to know what to 
do. I'm not a bookkeeper. I don't know anything about bookkeeping. And I trusted 
people that I had hired to put it where it's supposed to go. 
 

R.14883 at 117.  Every year before Mr. Wallace retired, he would sit down with one of MTSD's 

founders, Harry McArthur, and McArthur would "go through things and he would pull [my personal 

expenses] out, and I paid taxes on those."8  R.14881-82 at 109-110.  When MTSD's audits came back 

clean (i.e., did not reveal any misclassified personal expenses) for year 2007 and subsequent years, it 

only reinforced Mr. Wallace's mistaken belief that MTSD was competently performing its job.   

                                                 
7 Even if Teah Thornhill would have shown Mr. Wallace the account ledgers had he asked, Appellee Br. at 44 
(citing R.5810), that would not put Mr. Wallace, a layperson, on notice that the company's financials or 
MTSD's audits were incorrect.  In any event, at best, it creates a genuine issue of fact precluding summary 
judgment.   
8 This testimony belies MTSD's argument that Mr. Wallace's "testimony shows that he never took any action 
to inquire or confirm that [his personal expenses] were properly charged."  Appellee Br. at 43.  Raymond Polk, 
MTSD's employee who oversaw the defective audits, also testified that he did not see any indication that Mr. 
Wallace was seeking to avoid reporting his personal expenses truthfully.  (R.7364, Ex. 17 at 135 (CD)).   
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 Second, the mere fact that Mr. Wallace authorized limited personal expenditures for certain 

employees (no different than a bonus or gift) did not put the Wallaces on notice that MTSD was 

preparing grossly deficient audits.  For MTSD's argument to work, Mr. Wallace and the Board would 

need to have knowledge that the company's employees were stealing, leading them to question why 

this theft was not reflected in the reports prepared by MTSD.  Mr. Wallace testified he did not have 

any reason to believe that his most trusted employees—people he had known for years and who were 

fellow church members—were stealing from the company and intentionally miscoding their 

additional, unauthorized expense as job expenses to cover up the theft:   

 "I've said this before. I trusted Jay and T. J. with my life. I never dreamed of anything 
like this.  I never had an inkling to go back and ask anybody anything.  I trusted them 
men."   
 

 "I never would have dreamed T.J. Dunaway doing what I know he's doing now.  And I 
would have been shocked beyond."  
 

R.14908 at 216; R.14903 at 197.  

 MTSD makes the incredible accusation that Mr. Wallace's lack of knowledge of the thefts and 

miscoding committed by his most trusted employees manifests a "calculated indifference" on his part.  

Appellee Br. at 44.  To the contrary, despite having the utmost faith in his employees, Mr. Wallace 

and the Board retained MTSD to provide an independent audit of the company's books and to report 

any misappropriations or flaws in the company's accounting to the Wallaces in the event the 

unthinkable should happen.  Moreover, MTSD's argument that T.J. Dunaway's unauthorized contract 

for the purchase of land—a contract intended to benefit the company, not Dunaway—should have put 

the Wallaces on notice of the possibility that Dunaway would steal from the company is more than a 

stretch and simply not enough to support summary judgment in MTSD's favor.  For starters, the 

Wallaces would have first had reason to question Dunaway's loyalty and fidelity "in 2009," according 

to MTSD.  Id. at 45.  Since only the 2007 and 2008 audits are subject to the discovery rule, this has 
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no bearing on the Court's analysis.  Furthermore, if anything, it shows the Wallaces' need to be able 

to rely upon MTSD's audits to uncover any nefarious actions.    

 In the end, there is sufficient evidence for a jury to find that all of the Wallaces' claims 

accrued no earlier than the spring of 2012.  As discussed above and explained by the trial court:  

[T]here is sufficient basis in the court record that a jury could find that Wallace was 
generally unaware of the financial condition of his company in 2008 and that this 
ignorance could be attributable to the defendant's alleged negligence.  Therefore, any 
arguments related to these disputed facts are questions for the jury. 
 

R.14071-72; R.E.4.  The trial court correctly denied MTSD's motion for summary judgment.  See 

Ridgway, 189 So. 3d at 629 (citing Lofton, 94 So. 3d at 1059).    

B. The trial court did not abuse its discretion in limiting post-sale discovery of Wallace 
Construction's financials. 

MTSD argues that the trial court abused its discretion in placing limitations on the 

discoverability of Wallace Construction's financial documents after Mr. Wallace sold the company on 

July 1, 2012.  Appellee Br. at 46-48.  MTSD has failed to carry its burden on this issue. 

"'Trial courts are afforded broad discretion in discovery matters, and this Court will not 

overturn a trial court's decision unless there is an abuse of discretion.'" Ferguson v. Univ. of Miss. 

Med. Ctr., 179 So. 3d 1060, 1064 (Miss. 2015) (quoting Ashmore v. Miss. Auth. on Educ. Television, 

148 So. 3d 977, 981 (Miss. 2014)).  "[A] trial court's discretion in the discovery area is generally 

guided by the principles that (a) the court follow the general policy that discovery be encouraged, (b) 

limitations on discovery should be respected but not extended, (c) while the exercise of discretion 

depends on the parties' factual showings disputed facts should be construed in favor [of] discovery, 

and (d) while the importance of the information must be weighed against the hardships and cost of 

production and its availability through other means, it is preferable for the court to impose partial 

limitations on discovery rather than an outright denial."  Fred's Stores of Miss., Inc. v. M & H Drugs, 

Inc., 725 So. 2d 902, 919 (Miss. 1998) (brackets in original) (citation omitted).   
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As an initial matter, the Court may affirm the trial court's decision because MTSD's motion to 

compel failed to comply with the Uniform Rules of Circuit and County Court Practice.   "Motions to 

compel shall quote verbatim each contested request, the specific objection to the request, the grounds 

for the objection and the reasons supporting the motion."  URCCC 4.04.C.  Failure to comply with 

these requirements, alone, justified denial of MTSD's motion.  See Idom v. Natchez-Adams Sch. Dist., 

2015 WL 11017953, at *2 (S.D. Miss. Apr. 24, 2015) ("[F]ailure to comply with this requirement is a 

sufficient basis for the Court to deny the motion.") (applying analogous federal Local Rule 37(b)).   

Looking beyond MTSD's procedural missteps, the trial court did not abuse its discretion in 

denying MTSD's request for "all relevant current financial information for T.L. Wallace 

Construction, Inc., through today and up through the date of trial, including all financial books and 

records of the company, financial statements, profit and loss reports as well as all information 

relating to any Nicholson & Company audit of T.L. Wallace Construction, Inc."  R.2182-83 

(emphasis added).  In Fred's Stores, this Court affirmed the trial court's denial of a motion to compel 

"all financial information" as overly burdensome.  725 So. 2d at 919.  The same result is warranted 

here. 

While the trial court would have been justified in simply denying MTSD's request in its 

entirety, it heeded this Court's guidance and "impose[d] partial limitations on discovery rather than an 

outright denial."  Id.  Contrary to MTSD's statement, the trial court did not deny all "discovery of 

financial information after June 30, 2012."  Appellee Br. at 46.  Instead, it permitted MTSD to 

discover all "investigation, audits, reviews, etc." through December 31, 2012 that "began before the 

date of sale and extended past the date of sale."  R.2883.  Significantly, this was the only specific 

information MTSD requested in its motion to compel.9  R.2182 at ¶ 2.  And the discovery allowed 

                                                 
9 "Neither the Court nor the Defendants should be obligated to surmise which Requests for Production the 
body of Plaintiff's motion references."  Idom, 2015 WL 11017953, at *2.   
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would cast light on the alleged "increases in gross profits for jobs that were completed before the 

sale" and depicted on the "schedules for the Company between June 30 and December 31, 2012."  

Appellee Br. at 47.  Further, as the Wallaces repeatedly argued in the trial court, they are not seeking 

any damages beyond the date of the sale, so the information allowed by the trial court is the only 

information that could arguably be relevant to any issue of consequence in this lawsuit.  MISS. R. 

EVID. 401.   

Finally, the trial court's decision is further buttressed by the fact that the post-sale activities of 

Wallace Construction have no bearing on its fair market value as of the date of sale.  "The best 

evidence of the fair market value of subject property was the sale made."  Pearl River Valley Water 

Supply Dist. v. May, 194 So. 2d 226, 226 (Miss. 1967).  Post-sale activities can inherently change a 

business's value and, therefore, are not necessarily relevant to the appropriate purchase price.  See 

Patin v. Thoroughbred Power Boats Inc., 294 F.3d 640, 656 (5th Cir. 2002); see also BP Amoco 

Chem. Co. v. Flint Hills Res., LLC, 697 F. Supp. 2d 1001, 1039 (N.D. Ill. 2010) (precluding 

introduction of "substantive evidence of the post-sale profitability" of a company).  That is especially 

true here where the purchasers of Wallace Construction infused millions of dollars post-acquisition 

(money Mr. Wallace did not have to keep the company afloat), and made significant changes to 

management.  R.13768-69.  Comparing the Wallace Construction that exists today to the Wallace 

Construction existing on June 30, 2012 is like comparing apples and oranges.  The financial 

performance of this new company has no bearing on the former purchase price, MISS. R. EVID. 401, 

and would only confuse the issues and mislead the jury.  MISS. R. EVID. 403.    

 The only case cited by MTSD does nothing to help its position.  See West v. West 891 So. 2d 

203, 218 (Miss. 2004).  West was a divorce case, and the issue was whether funds the husband 

received from a corporation should be considered a loan or a distribution.  Id. at 18.  There was no 

dispute that the wife was entitled to this information, but the chancellor held that she could only get 
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the requested information through depositions, and not a document request.  Id. at 216.  However, 

given conflicting testimony and evidence, the question of whether the transfer was a loan or 

distribution was "impossible" to answer.  Id. at 218.  Thus, the chancellor abused his discretion in 

requiring the wife to rely upon the husband's "self-interested assertions," rather than the actual 

documents.  Id. at 218-19.  Here, in contrast, the trial court correctly held that post-sale financial 

information of Wallace Construction was not relevant and, therefore, was undiscoverable via 

deposition, document request, or otherwise.  As discussed above, this was not an abuse of discretion.  

C. The trial court did not abuse its discretion in denying MTSD discovery of Mr. and Mrs. 
Wallace's personal accounts. 

 The trial court did not abuse its discretion in denying MTSD's September 22, 2014 motion to 

compel Mr. and Mrs. Wallace's personal checking account information.  In support of its ruling, the 

trial court explained that "if granted, [MTSD's motion] would threaten to extend discovery past the 

deadline in the Court's Third Amended Scheduling Order."  R.4470.  Mississippi "trial judges are 

afforded considerable discretion in managing the pre-trial discovery process in their courts, including 

the entry of scheduling orders setting out various deadlines to assure orderly pre-trial preparation 

resulting in timely disposition of the cases."  Collins v. Koppers, Inc., 59 So. 3d 582, 591 (Miss. 

2011) (quoting Bowie v. Montfort Jones Mem'l Hosp., 861 So. 2d 1037, 1042 (Miss. 2003)).  

Moreover, the "trial court has considerable discretion in matters relating to discovery and its order 

will not be disturbed unless there has been an abuse of that discretion."  Scoggins v. Baptist Mem'l 

Hosp.-Desoto, 967 So. 2d 646, 648 (Miss. 2007) (quoting Earwood v. Reeves, 798 So. 2d 508, 514 

(Miss. 2001)).   

 At the time MTSD filed its motion, the case had been pending for more than and a year and 

eight months and all experts had been disclosed and deposed.  Trial was scheduled to begin February 

9, 2015; discovery was set to close on October 15, 2014; and dispositive motions were due November 

1.  R.4220-21.  Requiring the Wallaces to gather and produce all of their personal checking 
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information at that late stage of the litigation would undoubtedly have resulted in an extension of the 

discovery period and a request for a trial continuance to allow for review and expert consideration of 

that new material.  Under the circumstances, the trial court did not abuse its discretion in denying the 

motion to compel filed less than a month before the close of discovery.10  

 But even had MTSD filed its motion earlier, the trial court would have been within its 

discretion to deny the requested discovery because it is irrelevant to the issues before the court.  It is 

undisputed that the Wallaces paid for many of their personal expenses through the company (under 

the assumption such payments would be properly accounted for).  Indeed, both Mr. and Mrs. Wallace 

testified that many of their personal bills were paid by the company.  R.14858 at 17-18 (company 

paid housekeeper); R.14865 at 48 (company paid for swimming pool); R.14866-67 at  

52-53 (company employees sometimes worked at Wallace home); R.14867 at 54-56 (company paid 

Wallace farm workers); R.14868 at 58 (company employees cleaned up Wallace property after 

Katrina); R.14869 at 61 (Wallaces used company credit card for personal expenses); R.4274-75 at 

20-21 (company paid expenses for Wallaces' Kansas property); R.3651 at 118 (company paid pest 

control and hearing and air bills for Wallace home).  And MTSD has long had and references 

extensive documentation of the company's payment of expenses on Mr. and Mrs. Wallaces’s  behalf.   

 The controlling issue in this case is not whether the company paid all of the Wallaces' 

expenses, but why MTSD failed to discover the improper accounting of those expenses (and personal 

expenses of others) during its audit and to report the mis-charging of those expenses on the 

company's books.  Thus, MTSD's claim that it needs the personal checking account information to 

confirm the Wallaces' testimony that they paid some personal expenses themselves should be 

rejected.  Appellee Br. at 48.  Similarly, MTSD does not need personal checking account information 

                                                 
10 Contrary to MTSD's statement, there is no guarantee "the trial court will enter a new scheduling order that 
includes time for additional discovery as needed."  Appellee Br. at 49, n.38.  Upon remand, this case should 
proceed straight to trial.   
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to cross-exam the Wallaces on their claim that MTSD's negligence caused them to lose everything.  

The Wallaces' experts have set forth the magnitude of the Wallaces' claimed loss: complete 

destruction of the company, plus Mr. Wallace personally assuming debt.  And even if the Wallaces' 

personal checking account was relevant, any probative value it might have would plainly be 

outweighed by the dangers of unfair prejudice, confusion of the issues, misleading the jury, and 

undue delay.  MISS. R. EVID. 403.   This Court should not reverse the trial court's discovery decision 

because its denial of MTSD's motion was not an abuse of its discretion.  

CONCLUSION 

For all of the foregoing reasons, the trial court's grant of summary judgment in favor of 

MTSD should be reversed, the trial court's discovery orders should be affirmed, and the case should 

be remanded to trial. 

This 23rd day of November, 2016. 
 

      Respectfully submitted, 
 

s/J. Stephen Kennedy 
         J. Stephen Kennedy (MS Bar # 100040) 
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