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Statement of the Issues 

I. In light of the fact that no alternatives to closure of the courtroom were available, did the 

 trial court abuse its discretion when it found that the trial audience should be excused 

 from the courtroom while the video—showing the partially nude witness—was played 

 for the jury. 

 

II. Did the trial court abuse its discretion in denying an accident instruction when other 

 instructions informed the jury that intent was an element of the crime. 

 

Statement of the Case 

 In January 2015, the Grand Jury of the First Judicial District of Harrison County indicted 

Matthew Edward Pierce for secretly photographing one of his massage therapy clients without 

her permission, and in violation of her expectation of privacy, in violation of Mississippi Code 

Annotated Section 97-29-63. (CP 8). After a trial by jury, Honorable Lisa P. Dodson presiding, 

the jury found Pierce guilty as charged. (CP 82). The trial court sentenced Pierce to a term of five 

years in the custody of the Mississippi Department of Corrections with three years suspended 

leaving two years of incarceration, and three years of supervised probation. (CP 103). 

Furthermore, based on his conviction, Pierce was required to register as a sex offender. (CP 104). 

After he was convicted and sentenced, and his post-trial motions were denied, Pierce petitioned 

the trial court for bond pending the outcome of his appeal, which the trial court granted. (CP 

137-139). Following the denial of those post-trial motions, Pierce now appeals. 

Statement of the Facts 

 S.A.
1
, the victim in this case, sought regular chiropractic care and massage therapy 

because she was a runner, and experienced running-induced stress and inflammation. (TR 171). 

Matthew Pierce was the massage therapist at her chiropractor’s office, and she continued to use 

him even after he started his own massage therapy practice. (TR 139-140). At trial, S.A. 

explained that, although she had known and used him as a massage therapist for a couple of 

                                                 
1
 The victim’s initials will be used throughout this brief to protect her privacy. 
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years, she and Pierce had a strictly professional relationship, and they did not associate or 

interact with each other outside of her massage therapy visits. (TR 141 and 146). 

 On October 2, 2014, S.A. went to her regularly scheduled massage. (TR 142 and 146). 

Pierce’s therapy room was located in a pool house at his friend’s residential property.
2
 (TR 140). 

However, as always, S.A. was provided privacy in order to prepare for the massage. (TR 144 and 

146-147). Because she only sought treatment for her upper back and neck areas, she undressed 

from the waist up, covered herself, and notified Pierce that she was ready for her treatment. (TR 

142-144). 

 After her massage, Pierce left the room, and allowed S.A. the chance to get dressed. (TR 

147). As she prepared to get dressed, S.A. wondered to herself how long her massage had lasted 

(this information would affect how much she paid and tipped Pierce). (TR 147). While she was 

going toward her own things the check the time, Pierce’s cellphone, which was propped on the 

counter and against the backsplash next to his glasses, caught her eye. (TR 147 and 176). S.A. 

testified that, although she did not suspect it, the thought occurred to her that he might have been 

recording her.
3
 (TR 148). S.A. walked over to his phone—just to see if the camera was 

recording—and, to her surprise, it was. (TR 147-148). S.A. reviewed what had been recorded, 

and she noticed that the recording toward the very end of her massage. (TR 150). S.A. testified 

that, at that time, she panicked. (TR 178 and 189). She was not sure what she should do, but she 

decided to send a copy of the video to her own cellphone, so she texted it to herself. (TR 148-

149, 178, and 180). 

 After S.A. texted herself the video, Pierce knocked on the door to check on her—

something he had never done before. (TR 149). S.A. testified that, when Pierce came in the pool 

                                                 
2
 Although Pierce referred to his friend as “Nana,” there is no indication that the friend was his grandmother or that 

she was related to him. (TR 140). 
3
 The phone’s camera was facing her. (TR 149). 
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room, his eyes went straight to where his phone had been when he left the room. (TR 149-150). 

But his phone was no longer in the same place, because S.A. had moved it. (TR 150). At that 

point, S.A. confronted Pierce, and he “freaked out.” (TR 151). He told her that he had been 

checking the timer on his phone, but when S.A. told him that she had seen the video, he grabbed 

at his chest and continued “freaking out.” (TR 151). She grabbed the phone and re-texted the 

video to herself, then she got in her car and immediately called her husband to tell him what had 

happened. (TR 151-152). Although she contemplated not reporting the incident (because she did 

not want anyone to see the video), she and her husband reported what had happened to the Long 

Beach Police Department, and they met with a police officer that evening. (TR 153, 177-178, 

and 184-185).  

 S.A. allowed the investigator to watch the video, and he transferred a copy to the police 

department’s computer. (TR 166 and 197-198). The video was played to the jury during S.A.’s 

testimony. (TR 168). Brad Gross, a Long Beach Police Department Investigator, was the officer 

who investigated the case. After viewing the video, he obtained an arrest warrant for Pierce, but 

he did not arrest him until the following day. (TR 198-199). When Pierce reported to the police 

department, he did not have his cell phone with him. (TR 200). However, officers obtained a 

search warrant to retrieve his phone. (TR 200). When the officers searched his phone, the video, 

and all prior communications between Pierce and S.A. were not on the phone. (TR 200).  

 Pierce testified in his own defense. He claimed that, during the massage, he checked his 

phone to see what time it was, and then he put it back. (TR 219). He said that it took S.A. longer 

to get dressed than normal, and he was concerned that she was hurt so he went to check on her. 

(TR 220). When he came in the room, he asked her about her massage, and saw that she was 

upset and he did not know why. (TR 221). He said he was very surprised to see the video, and 

that he deleted it because he did not want the video. (TR 222). He explained that he had leaned 
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the camera against the wall to avoid putting it in oil or water that might be on the counter. (TR 

226). He said that he did not set up the camera to record S.A., he was surprised that his phone 

had recorded her, that it had never happened before, and that he did not know how it happened.
4
 

(TR 228 and 234-235). 

 Additional facts will be presented, as necessary, to address the issues raised on appeal. 

Summary of the Argument 

 The record reveals that the trial court considered the requisite factors prior to reaching its 

decision to close the courtroom during the victim’s testimony, and while the video (which 

portrayed the victim in a state of undress) was played for the jury. Therefore, this Court should 

find that the trial court did not abuse its discretion when it excluded members of the general 

public for a limited portion of the trial. This Court should also find that Pierce was not denied the 

right to a public trial. 

 The jury instructions that were given adequately informed the jury that it should only 

convict Pierce if it found that he acted intentionally. Although Pierce’s proposed accident 

instruction was denied, other instructions adequately informed the jury that accident would be a 

defense. Therefore, this Court should find that the instructions that were given, and those that 

were refused, created no injustice. 

Argument 

I. In light of the fact that no alternatives to closure of the courtroom were available, 

 did the trial court abuse its discretion when it found that the trial audience should 

 be excused from the courtroom while the video—showing the partially nude 

 witness—was played for the jury. 

 

                                                 
4
 To rebut Pierce’s claim that this type of incident had never happened before, the State re-called Officer Gross, who 

testified that, when Pierce was being booked, he said there might be  a video of another client on his phone, but 

when he realized it was there he deleted it immediately. (TR 239). Gross testified that the officers did not find any 

other client videos on Pierce’s phone. (TR 239). 
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 The prosecutor and the trial court explained that, during pre-trial hearings that were held 

prior to trial and the morning of trial, there were never more than five to eight members of the 

public in the courtroom. (TR 130, 338, and 349). However, five minutes prior to the time that 

trial was going to begin, the prosecutor turned around and noticed that there were over thirty 

people in the courtroom, and the trial court noted that they were all sitting on the defendant’s 

side. (TR 128, 130, and 338). At that time, the prosecutor moved ore tenus to prevent the 

audience from being able to watch the video at issue because it portrayed the victim in a 

partially-nude state.
5
 (TR 126 and 130). 

 Defense counsel offered no alternatives to closing the courtroom and, instead, argued 

against the motion—asserting that the defendant had a right to have support from his family and 

friends, and claiming that the audience was entitled to see the video. (TR 128-129). Defense 

counsel noted that the video at issue was only a little over one minute long, and argued that the 

audience should be allowed to see what goes on in the trial. (TR 129). However, the trial court 

found that the audience should not see the video, and ordered all parties—except for the 

attorneys, the defendant, the jury, the court reporter, the bailiff, and the clerk—to exit the 

courtroom during S.A.’s testimony and the exhibition of the video. (TR 130). The trial court 

noted that the defendant was entitled to a public trial, and found that excluding the public during 

the victim’s testimony would not violate that right. (TR 129). The public was permitted to 

observe opening statements and every other portion of the trial; however, the trial court ordered 

that all members of the audience should not sit on one side of the courtroom while court was in 

session. (TR 129, 131, 133, and 137). 

                                                 
5
 The prosecutor asked the trial judge to either close the courtroom during the victim’s testimony and exhibition of 

the video or to turn the television while the video was played to the jury. (TR 126). 
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 After Pierce was convicted, he filed a Motion for New Trial, and argued that the trial 

court erred when it closed the courtroom during the victim’s testimony. At the hearing on the 

motion, defense counsel argued for the first time that there were alternatives to closing the 

courtroom. She argued that the public’s interest in witnessing the trial was just as important as 

the defendant’s right to a public trial, and that the purpose of those rights was to ensure that the 

proceedings were fair. (TR 325). Defense counsel argued that the present case did not warrant 

closing the courtroom and that, if the trial court was concerned about the number of people that 

had arrived to observe the trial, it could have told some people to leave. (TR 326-327). And 

defense counsel repeated its argument that the public had a right to see the video. (TR 329). 

 The trial court reiterated its finding that the public did not have the right to see the video 

which portrayed the partially nude victim. (TR 329). The trial court also recounted that there was 

a substantial number of people in the courtroom at the time that the prosecutor presented her 

motion. (TR 349). The trial court found that the victim’s testimony was embarrassing, and so 

was the video—it showed her partially nude and the public did not have a right to see or a need 

to see the video. (TR 349). The trial court noted that its decision to exclude the public during the 

witness’s testimony (and not just during the video) was because, otherwise, the court would have 

had to abruptly stop the testimony to allow for a “mass exodus” which would have drawn 

attention to the victim’s upcoming testimony and to the video. (TR 350). The trial court indicated 

that such procedure would have been inappropriate and would have emphasized that part of the 

evidence. (TR 350-351). Although the prosecutor suggested that the television could be turned 

while the video was shown for the jury, the trial court found that, due to the layout of the 

courtroom, that alternative would not have worked. (TR 350). There was no way to shield all 
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members of the audience from seeing the video while also allowing all of the jurors to see it.
6
 

(TR 350). The trial court found that, because the courtroom closure was limited, and because the 

public was able to observe all other portions of trial, Pierce was not denied the right to a public 

trial and his Motion for New Trial should be denied. (TR 351-352). It is from that denial that 

Pierce now appeals. 

Standard of Review 

 Because the trial court applied the correct legal standard in exercising its discretion, this 

Court should review the court’s ruling under an abuse of discretion standard. Cf. Baker v. State, 

802 So. 2d 77, 80 (Miss. 2001)(finding that, where the trial court applied the wrong legal 

standard when considering whether the defendant’s rights under the 4
th

 Amendment were 

violated, the standard of review was de novo), but see Butler v. State, 592 So. 2d 983, 986 (Miss. 

1991)(recognizing that “the trial court enjoys considerable discretion” and as long as the court 

exercises that discretion by reference to the correct legal standards, the decision will not be 

reversed without a “substantial abuse of discretion”). 

 The trial court’s finding that the public did not have a right to view the video was not 

erroneous. As our Supreme Court has held, “the right to a ‘public trial’ belongs to the accused 

and no one else.” Mississippi Publishers Corp. v. Coleman, 515 So. 2d 1163, 1165 (Miss. 

1987)(citing U.S. Const. Amdts. VI and XIV, §1, and Miss. Const. Art. 3, §26 (1890)). But the 

right to a public trial is not absolute, and trial courts may exclude the public “to the extent 

necessary to avoid embarrassment or emotional disturbance to a witness which might result from 

that witness’s giving testimony in a particular case.” Tillman v. State, 947 So. 2d 993, 995 

(Miss. Ct. App. 2006)(citing Bailey v. State, 729 So. 2d 1255, 1260 (Miss. 1999)(overruled on 

                                                 
6
 While these specific findings were not part of the pre-trial record, the trial court explained that it did consider all of 

these things when making its initial ruling. (TR 351). 



8 

 

other grounds); Waller v. Georgia, 467 U.S. 39, 45, 104 S.Ct. 2210, 81 L.Ed.2d 31 (1984); and 

quoting Lee v. State, 529 So. 2d 181, 183 (Miss. 1988)). 

 When reviewing a claim that the Appellant’s right to a public trial has been violated, this 

Court should consider 1) whether other overriding interests compelled the closure; 2) whether 

the closure was broader than necessary to protect those interests; 3) whether the trial court 

considered reasonable alternatives to closure; and 4) whether the trial court made findings 

adequate to support the closure. Tillman, 947 So. 2d at 995 (citing Waller, 467 U.S. at 48, 104 S. 

Ct. 2210). 

 The Appellant concedes that the trial court might have been justified in its decision to 

prevent the public from seeing the video. (Appellant’s Brief p. 12). But he argues that the trial 

court’s decision to exclude the public during the witness’s testimony was unjustified, and was 

erroneous because: 1) the closure was “broader than necessary,” and 2) because the trial court 

failed to consider alternatives to closure. (Appellant’s Brief p. 12-15 and 18). However, the trial 

court clearly explained its decision to close the courtroom, and also explained that there were no 

viable alternatives to closure. The Appellant has not pointed to any evidence that contradicts 

those findings. Therefore, both of these arguments are without merit. 

 In Richardson v. State, this Court considered whether a trial court abused its discretion 

when it excluded the public during the testimony of a young fondling victim. Richardson v. 

State, 990 So. 2d 247, 250-252 (Miss. Ct. App. 2008), Although fondling is not specifically 

listed in Mississippi’s constitutional provision granting trial courts discretion in closing 

courtrooms, this Court rejected the Appellant’s argument that the constitutional provision should 

be strictly construed, and that only crimes listed in the constitution could serve as the basis for a 

trial court’s decision to close the courtroom to the public. Id. at 251-252. This Court also found 

that, when only nonessential personnel was excluded during the victim’s testimony, and when 
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the defendant was allowed to face his accuser during her testimony, the trial court did not err in 

allowing the courtroom to be closed. Id. This Court found that, under the circumstances, there 

were no alternatives to closure (aside from not closing the courtroom at all), and that the trial 

court did all that it could to protect the rights of both the victim and the defendant. Id. 

 In the present case, the trial court’s decision to do what was necessary to prevent the 

public from viewing the video portraying the partially nude victim was not erroneous. When the 

prosecutor asked the trial court not to allow the audience to see the video, she explained that she 

was making the motion because the victim would suffer embarrassment if the audience members 

were allowed to see it. Understandably, most people would be embarrassed to have a courtroom 

full of people see them in a state of undress. S.A. confirmed that she was  embarrassed by the 

whole scenario when she testified. S.A. explained that she was so embarrassed by the fact that 

other people would have to watch the video that she almost did not report the crime. Certainly 

justice would not have been served if S.A. had not come forward. And one of the purposes 

behind the right to a public trial—encouraging witnesses to come forward—would be defeated. 

See Waller, 467 U.S. at 46, 104 S. Ct. 2210. 

 The trial court’s decision to exclude the public during S.A.’s testimony is in accord with 

this Court’s holding in Tillman. In that case, this Court noted that Article 3, Section 26 of the 

Mississippi Constitution gives trial judges the discretion to close a trial to the public in certain 

instances. Tillman, 947 So. 2d at 996. While the crime at issue in Tillman was not one that was 

specifically enumerated in Article 3, Section 26, this Court found that the allegations of fondling 

were contemplated by the provision and were “of the type for which the provision was 

designed.” Id. In Tillman, the witness at issue was required to testify about “potentially 

embarrassing or emotionally disturbing facts of a very sensitive and personal nature.” Id. This 
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Court found that exclusion of the public during her testimony was appropriate. Id. (citing Lee, 

529 So. 2d at 183). 

 Similarly, in Lee v. State, our Supreme Court held that an appellant’s rights were not 

violated when the public was excluded from the courtroom during the complaining witness’s 

testimony in a trial for rape. Lee, 529 So. 2d at 183. It appears from the Court’s opinion in Lee 

that the public was actually excluded from the entire trial, and that the evidence presented at trial 

consisted only of the victim’s testimony.
7
 Id. at 182. However, the Supreme Court found that the 

trial court made sufficient findings to justify the closure, and that “court officials, the appellant, 

legal counsel and, of course, the jury were never excluded from the courtroom.” Id. Therefore, 

the requirements of the Sixth Amendment were met. Id. 

 In the present case, the trial court did what was necessary to mitigate the embarrassment 

that S.A. would be subjected to while she testified and while the video was shown to the jury. 

While the jury obviously needed to see the video, the members of the general public did not need 

to see it. The trial court’s decision to close the courtroom during S.A.’s testimony—so that 

unnecessary and potentially prejudicial emphasis would not be placed on the evidence—did not 

result in a closure that was broader than necessary.
8
 The provision in Article 3, Section 26, as 

well as this Court’s holdings in Tillman and Richardson, and the Supreme Court’s holding in 

Lee, make clear that trial courts should be encouraged to ensure that the rights of all people are 

protected throughout the trial process. See Miss. Const. Art. 3, §26; Tillman, 947 So. 2d 993; 

Richardson, 990 SO. 2d at 251; and Lee, 529 So. 2d 181. The defendant’s right to a public trial 

does not outweigh the victim’s right to be protected (as much as possible) from embarrassment. 

See Id. 

                                                 
7
 “Issue III asked the Court to consider whether “the trial judge err[ed] in excluding members of the public from the 

entire trial.” Lee, 529 So. 2d at 182. 
8
 If the trial court had not conducted the trial and the closure the way that it did, it is probable that the present appeal 

would be based on the emphasis that the “mass exodus” placed on the victim’s testimony and on the video at issue. 
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 The trial court’s actions in this case satisfied each element of the Waller test; therefore, 

this Court should find that this issue is without merit. 

II. Did the trial court abuse its discretion in denying an accident instruction when other 

 instructions informed the jury that intent was an element of the crime. 

 

 Pierce argues that the trial court erroneously refused to give an accident instruction. 

Pierce’s proposed instruction, D-2a, read as follows: 

The Court instructs the jury that if you find that the cell-phone video was created 

as the result of accident and without unlawful intent, then you shall find the 

Defendant, Matthew Pierce, Not Guilty of Secretly Photographing, Taping, or 

Filming [S.A.], in a state of undress, without her permission and in violation of 

her expectation of privacy as charged in the indictment, and return your verdict as 

follows: "We, the Jury, find the Defendant, Matthew Pierce, Not guilty of 

Secretly Photographing, Taping, or Filming a person, in a state of undress, 

without her permission in violation of her expectation of privacy as charged in the 

indictment, by reason of accident. 

 

(CP 65). 

 The trial court initially denied the proposed instruction because it was not a proper 

accident instruction: it did not properly state the charge, and it did not properly state the form of 

the verdict. (TR 247-248). The trial court invited defense counsel to submit an accident 

instruction related to the crime, and clarified that defense counsel was in no way limited in 

arguing that Pierce did not intend to record S.A..
9
 (TR 248). However, defense counsel never 

attempted to propose an amended accident instruction. (TR 359). The trial court found that 

defense counsel’s decision not to propose an alternate accident instruction was a ‘heat-of-battle’ 

trial-strategy decision. (TR 359-360). But the trial court also found that the theory of defense—

lack of intent—was covered fairly by other instructions. (TR 357). This finding was not 

erroneous. 

Standard of Review 

                                                 
9
 The trial court found that the elements instruction would permit defense counsel to argue that Pierce did not act 

with the requisite intent. (TR 248). 
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 When this Court reviews a challenge to jury instructions, it should read the instructions 

that were given as a whole to determine whether the instructions fairly announced the law and 

did not create an injustice against the defendant. Crook v. State, 105 So. 3d 353, 358 (Miss. Ct. 

App. 2012). If the instructions that were given fairly (“but not necessarily perfectly”) announce 

the applicable rules of law, then this Court should find that there was no error. Id. 

While a defendant has a right to instruct the jury regarding his theory of the case, that 

right is not absolute. Id. And the trial court may refuse an instruction that is without foundation 

in the evidence or is covered fairly by other instructions. Spires v. State, 10 So. 3d 477, 483 

(Miss. 2009)(citing Davis v. State, 431 So. 2d 468, 475 (Miss. 1983)(holding that the trial court 

is “not required to give instructions which are covered by other instructions although the 

language may differ”). 

 Pierce argues that the trial court erred in denying his proposed accident instruction. It is 

clear from the record that Pierce’s theory of defense was that he did not intentionally record S.A. 

At trial, Pierce testified that he used his cellphone during the massage to see what time it was and 

that he put his phone back where it had been. (TR 219).  He also testified that he did not set up 

his camera to record anyone; that his phone was in the same place that he always put it; that he 

was surprised that his phone recorded; and that his phone had never done that before.
10

 (TR 228). 

On appeal, Pierce seems focused on the fact that no instruction included the word “accident.” 

But if this Court reviews the record in this case, it will find that Pierce, himself, never used that 

word either. Even though no jury instructions told the jury that “accident” would be a defense, 

Pierce’s theory of defense—that he did not intend to video S.A.—was fairly covered by other 

instructions.  

                                                 
10

 The State presented rebuttal evidence to show that he had recorded a different client on a prior occasion, but that 

he deleted the video from his phone. (TR 239). 
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 The elements instruction informed the jury that, in order to convict Pierce, it must find 

that he acted “with lewd, licentious or indecent intent” when he “secretly photograph[ed], 

film[ed], videotape[d], record[ed] or otherwise reproduce[d] the image of [S.A.]” without her 

permission, when she “was located in a place where a person would intend to be in a state of 

undress and have a reasonable expectation of privacy.” (CP 61). The trial court was correct in 

finding that the jury was clearly instructed that Pierce’s conduct had to be intentional. (TR 357). 

If the jury had found that Pierce did not intend to film S.A., or that he did so by accident, then it 

could not have found that he had the requisite intent, and it could not have found that the State 

proved each element beyond a reasonable doubt. The jury did not need a separate and differently 

worded jury instruction to know that accident (or lack of intent) would be a defense, and the 

defendant was not entitled to one. See Davis, 431 So. 2d at 475. 

 The Appellant’s reliance on Brown v. State,
11

 Chinn v. State,
12

 and McTiller v. State,
13

 

in support of his contention that the alleged error requires reversal is misplaced because the 

circumstances of those cases is distinguishable from the present case. The defendants in Brown 

and Chinn
14

 were charged with murder, and the defendant in McTiller was charged with 

aggravated assault. Brown, 39 So. 3d at 891; Chinn, 958 So. 2d at 1226; McTiller, 113 So. 3d at 

1287. But all of the defendants asked the trial court to instruct the jury about their theory of the 

case: accident. Brown, 39 So. 3d at 896; Chinn, 958 So. 2d at 1226; McTiller, 113 So. 3d at 

1290. However, the accident instructions sought by each of these defendants reflected particular 

portions of the justifiable homicide statute: Mississippi Code Annotated Section 97-3-17. Id. The 

excusable homicide statute provides: 

                                                 
11

 Brown v. State, 39 So. 3d 890 (Miss. 2010). 
12

 Chinn v. State, 958 So. 2d 1223 (Miss. 2007). 
13

 McTiller v. State, 113 So. 3d 1284 (Miss. Ct. App. 2013). 
14

 Although the defendant in Chinn was charged with murder, he was convicted of the lesser-included offense of 

manslaughter. Chinn, 958 So. 2d at 1224. 
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The killing of any human being by the act, procurement, or omission of another 

shall be excusable: 

 

 (a) When committed by accident and misfortune in doing any lawful act 

 by lawful means, with usual and ordinary caution, and without any 

 unlawful intent; 

 

 (b) When committed by accident and misfortune, in the heat of passion, 

 upon any sudden and sufficient provocation; 

 

 (c) When committed upon any sudden combat, without undue advantage 

 being taken, and without any dangerous weapon being used, and not done 

 in a cruel or unusual manner. 

 

Miss. Code Ann. §97-3-17. Although some of the sections of the statute refer to an accident, 

accident is merely part of the defense. In Brown, Chinn, and McTiller, the theory of the case 

was not simply accident or lack of intent, but was based on each defendant’s theory that, under 

the circumstances of their respective cases, they were justified in shooting another person. 

Although general elements instructions were given in each of these cases, the instructions were 

not sufficient to explain the precise theories of defense. The theories presented by the defendants 

in Brown, Chinn, and McTiller were more than mere accident or lack of intent. There were other 

factors that needed to be explained to the jury. Accordingly, this Court, as well as the Supreme 

Court reversed and remanded each of those cases so that each of the defendants could receive 

jury instructions that explained their theory of their case—accidental shooting/justifiable 

homicide. Brown, 39 So. 3d at 900, Chinn, 958 So. 2d at 1226-1227, McTiller, 113 So. 3d at 

1292. 

 Unlike in Brown, Chinn, and McTiller, there were no other elements that the jury needed 

to be instructed about in Pierce’s case. And, as has been explained previously, Pierce’s theory of 

defense—that he did not intend to film S.A.—was adequately presented to the jury. The 

instructions that were given were sufficient to inform the jury that, if Pierce did not intentionally 

record S.A., then the jury should find him not guilty.  
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 The Appellant argues that the fact that the jury asked a question related to the “accident” 

theory shows that the trial court should have clarified the instructions. (Appellant’s Brief p. 27-

28). URCCC Rule 3.10 provides, in pertinent part, that 

[i]f the jury, after they retire for deliberation, desires to be informed of any point 

of law, the court shall instruct the jury to reduce its question to writing and the 

court in its discretion, after affording the parties an opportunity to state their 

objections or assent, may grant additional written instructions in response to the 

jury's request. 

 

URCCC 3.10. But, as the Appellant points out, our Supreme Court has held that additional 

instructions are not necessary unless needed to clarify an issue or cover an omission. Payton v. 

State, 897 So. 2d 921, 955 (Miss. 2003)(citing Girton v. State, 446 So. 2d 570, 572 (Miss. 

1984)). 

 During deliberations, the jury sent a note and informed the trial court that it was hung 

(eleven jurors agreed that Pierce was guilty, and one thought that he was not guilty). (CP 75 and 

TR 272-273). At that point, the prosecutor asked the court to give a Sharplin
15

 instruction, and 

defense counsel moved for a mistrial—arguing that the case was simple and that the jury’s note 

and the time spent deliberating indicated that the jury would likely not reach a verdict. (TR 272-

273). The trial court found that a Sharplin instruction might be beneficial. (TR 274). So it denied 

defense counsel’s motion for a mistrial, and gave a Sharplin instruction. (TR 274-275 and CP 

60). 

 Later, the jury sent another note and asked the three following questions: 

1. Define “lewd, licentious or indecent intent.” 

2. If Ms. [A.] saw camera does that change “expectation of privacy.” 

3. If it was by accident is it same thing same as [sic] knowing or is it lewd 

 licentious or indecent intent. 

 

                                                 
15

 See Sharplin v. State, 330 So.2d 591 (Miss.1976). 
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(TR 275-276 and CP 73). All of the attorneys agreed that the jury should be instructed that they 

had all of the evidence and instructions that they could consider, and that they should continue 

deliberating. (TR 275-276 and CP 74). That is the same instruction that had been given in 

response to other questions throughout the deliberation process, and neither defense counsel nor 

the trial court suggested that further instruction was necessary. (TR 276). 

 At the hearing on Pierce’s post-trial motions, the trial court commented that it was not 

sure what the third question in the jury’s note meant, but that no parties requested that any of 

those questions be clarified.
16

 (TR 357). The trial court also found that the instructions made 

clear that, if it was an accident, there was no intent. (TR 357). 

 Whatever confusion the jury might have had that inspired their questions, that confusion 

was obviously resolved by the trial court’s instruction to review the evidence and instructions 

that had already been provided. The instructions that were given fairly announced the law of the 

case and created no injustice; therefore, this Court should find that no reversible error occurred. 

See Payton, 897 So. 2d at 956. A review of the record in this case shows that, not only did the 

jury instructions that were given fairly announce the law of the case, but the law was also fully 

explained to the jury during closing arguments. And the trial court instructed the jury that the 

“[a]rguments, statements and remarks of counsel are intended to help [them] understand the 

evidence and apply the law. . ..” (CP 51). The prosecutor argued to the jury that Pierce’s actions 

were not accidental, and defense counsel argued that they were. (TR 256-257, 265, and 269; 262 

and 264). The prosecutor even emphasized that the case comes down to whether it was an 

accident or not. (TR 256). And defense counsel told the jury that they could “only find him 

guilty if [the prosecutors] have proven to you beyond a reasonable doubt that he did this 

                                                 
16

 The court had clarified an earlier question posed by the jury during the deliberation process that none of the 

parties understood. (TR 357-358). 
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intentionally and with lewd intent.” (TR 265). The jury clearly knew that accident was a defense, 

and no clarification was necessary in this case. 

Pierce’s theory of the case was adequately presented to the jury. His explanation was that 

he did not intend to record A.S., and the jury was instructed that, in order to convict Pierce, it 

must find that he acted intentionally. It was obvious that lack of intent (or accident) was a 

defense that would preclude conviction. The instructions that were given fairly presented 

Pierce’s theory of defense and the trial court did not err when it denied Pierce’s proposed 

accident instruction. Accordingly, this issue is without merit. 
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Conclusion 

The issues presented by Pierce are without merit and do not warrant reversal of his 

conviction. Accordingly, the State of Mississippi respectfully requests that this Honorable Court 

affirm his conviction and sentence. 

 

Respectfully submitted, 

 

JIM HOOD, ATTORNEY GENERAL 

 

 

 

BY: s/ Barbara Byrd 

BARBARA BYRD 

SPECIAL ASSISTANT ATTORNEY GENERAL 
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TELEPHONE: (601) 359-3680 
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