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ARGUMENT 

 

I. IT WAS NOT NECESSARY TO CLOSE THE COURTROOM TO THE 

PUBLIC DURING THE ENTIRE TESTIMONY OF THE MOST 

EXTENSIVE OF THE THREE TRIAL WITNESSES SIMPLY TO 

PREVENT THE PUBLIC FROM VIEWING A VIDEO THAT LASTED 

ONE MINUTE AND FOURTEEN SECONDS, AND THAT CLOSURE 

VIOLATED THE PRINCIPLES OF THE SIXTH AMENDMENT AND 

ARTICLE 3, SECTION 26 REQUIRING TRIAL COURTS TO 

CONSIDER AND ADOPT REASONABLE ALTERNATIVES TO 

CLOSURE.   

At various points in its brief, the State misrepresents the issue.  For example, in its 

Statement of the Issues, the State describes it as follows: “In light of the fact that no 

alternatives to closure of the courtroom were available, did the trial court abuse its 

discretion when it found that the trial audience should be excused from the courtroom 

while the video --- showing the partially nude witness --- was played for the jury.”  

Appellee’s Br. at 1.  The State uses the same language in point I of the Argument section 

of its brief.  Id. at 4.  But the problem is not that the trial court banned the public “from 

the courtroom while the video . . . was played for the jury.”  The problem is that the trial 

court closed the courtroom during the entire testimony of the prosecution’s primary 

witness in order to prevent the public from seeing that video, which lasted only one 

minute and fourteen seconds.  As explained in our primary brief, this closure was much 

“broader than necessary” to prevent the public from seeing the video, and thus violated 

the fundamental right to a public trial.  Waller v. Georgia, 467 U.S. 39, 48 (1984).  In 

Waller, the Supreme Court held that the trial court in that case was permitted to “clos[e] 

only those parts of the hearings” that pertained to the tapes at issue.  467 U.S. at 48-49.  

That could easily have been done in this case, as exemplified by the fact that the trial 
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court said that with respect to the next witness, Detective Brad Gross, it would close the 

courtroom only if and when the video itself was played.  See Tr. 194:29-195:7.  By 

failing to consider and adopt this approach with respect to the prosecution’s primary 

witness, the trial court violated Waller’s binding requirement that courts must utilize 

“reasonable alternatives” to insure that no closure is “broader than necessary.”  467 U.S. 

at 48. 

As discussed in our primary brief, the only pre-closure justification the court 

provided for closing the courtroom during Sarah Allen’s entire testimony was the 

assertion that “the rules provide in the case of a sex victim, a child victim, an undercover 

officer, as well as others, the court can clear the courtroom.” Tr. 130:2-5.  

Understandably, the State makes no attempt to defend this justification.  See Appellee’s 

Br. at 4-11.   As we explained at pages 17-18 of our primary brief, even if there were 

rules giving judges unbridled discretion to close courtrooms in certain types of cases or 

for certain types of witnesses, they would be unconstitutional.  See Globe Newspaper Co. 

v. Superior Court, 457 U.S. 596, 609 (1982) (striking down a Massachusetts statute 

requiring closure during the testimony of any minor victim in trials of certain sexual 

offenses, and instead requiring “trial court[s] to determine on a case-by-case basis 

whether the [concern] necessitates closure”).  

Rather than defending the trial court’s pre-closure justification, the State points out 

that the trial court offered an alternative justification for the closure when it denied Mr. 

Pierce’s motion for a new trial on May 9, 2016.  At the post-trial hearing --- more than 30 

days after Mr. Pierce’s trial --- the trial court stated for the first time: 
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I saw no other way to accomplish that based on the configuration of the 

courtroom and the fact that the television has to be a certain distance away 

from the jury for all the jurors to see it.  There was no way to prevent 

everyone in the courtroom from seeing [the video] but to have them 

excluded from that area.  And there was no way to do this without drawing 

specific attention to that one part of her testimony and that video other than 

to exclude them at the beginning of her testimony and let them come in 

when that testimony was over. 

 

So the court did consider those things.  I perhaps made an error in not 

putting those on the record.  But those things --- there was simply no other 

way the court could determine to make that happen with regard to that.   

 

Tr. 350:22-351:16 (emphasis added). This post hoc justification for closing the 

courtroom, however, fares no better than the court’s pre-closure justification.   

 As an initial matter, the trial court was correct when it said it “made an error” 

when it failed to put this justification on the record before closing the courtroom.
1
   The 

Mississippi Supreme Court has held that when a court is “considering less restrictive 

alternatives to closure,” it “must articulate the alternatives considered and why they were 

rejected.”  Gannett River State Pub. Co. v. Hand, 571 So.2d 941, 945 (Miss. 1990).
2
     

 Regardless, the trial court’s vague concerns about drawing attention to a specific 

portion of Ms. Allen’s testimony or to the video would have been inadequate to override 

the fundamental right to a public trial even if they had been articulated prior to the 

closure.  Everyone in the courtroom knew that the trial was about the video, and 

                                                            
1 The State concedes, as it must, that “these specific findings were not part of the pre-trial record[.]”  

Appellee’s Br. at 7, n.6. 
 
2 The Mississippi Supreme Court has also directed that “any submission in a trial court for closure … 

must be docketed, as notice to the press and the public, in the clerk’s office for at least 24 hours before 

any hearing on such submission, with the usual notice to all parties,” and that a trial court granting a 

closure request “must make written findings of fact and conclusions of law ‘specific enough that a 

reviewing court can determine whether the closure order was properly entered.’”  Gannett River, 571 

So.2d at 945.  These procedural requirements were also ignored in this case. 
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everyone knew that the video depicted Ms. Allen in a state of undress.  The prosecutor 

told the jury during his opening statement that the video showed Ms. Allen “standing 

there with no shirt on, nude from the waist up,” Tr. 134:1-2, and both the prosecutor and 

defense counsel told the jury that they would “see the video,” id. at 135:14, 135:28 & 

137:4.  It is difficult to imagine how asking the public to leave the courtroom when the 

video was played would have drawn more attention to the video than was already drawn 

to it by the prosecution and by the very nature of the charge in this case. 

However, if the trial court was indeed worried that ordering the public to leave 

only when the video was played would somehow draw prejudicial attention to the video, 

the court could have defused any such potential prejudice by simply explaining its actions 

to the jury.  For example, the court could have explained to the jury and the audience at 

the beginning of the trial that, due to the video’s content, only the jury would be 

permitted to view it.  The court also could have instructed the jury that it was not to give 

any sort of extra weight to the video even though the public was asked to leave when the 

video was shown.  This Court has consistently held that potential prejudice can be 

avoided with a jury instruction.    

It is also worth noting that ordering the public to leave the courtroom only when 

the video was played would have been no more disruptive to the trial than ordering them 

to leave --- without any explanation to the jury --- at the beginning of Ms. Allen’s 

testimony.  See Tr. 137:8-14.  The prosecution did not play the video for the jury until the 

very end of its direct examination of Ms. Allen, see id. at 168:14-29, and the portions of 

the video that showed Ms. Allen nude were not played again by either party.  Thus, the 
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public could have been ordered to leave for the conclusion of the direct examination and 

returned, moments later, for cross-examination.  It is hardly unusual for courts to take a 

short break between direct and cross-examination. 

 Neither the trial court nor the State has managed to produce a single citation to 

support their position that a court is justified in excluding the public during a witness’s 

entire testimony in order to prevent the public from seeing a videotape (or listening to an 

audiotape) that will be played during part of that testimony.  This is because such an 

approach was foreclosed by the United States Supreme Court in Waller v. Georgia.  In 

Waller --- which also involved some tapes that the prosecution sought to keep from the 

public --- the Court held that the trial court was obligated to determine “what portions of 

the tapes might infringe [the alleged privacy interests],” and was permitted to “clos[e] 

only those parts of the hearing that jeopardized the interests advanced.” 467 U.S. at 48-

49 (emphasis added).  “As it turned out, of course, the closure was far more extensive 

than necessary.  The tapes lasted only 2 ½ hours of the 7–day hearing, and few of them 

mentioned or involved parties not then before the court.”  Id. at 49 (emphasis added).   

Similarly, the closure here was “far more extensive than necessary,” and the Supreme 

Court’s binding decision in Waller requires reversal.   

 Perhaps recognizing that the trial court’s ruling was inconsistent with binding case 

law, the State alternatively encourages this Court to conclude that “[t]he trial court’s 

decision to exclude the public during S.A.’s testimony is in accord with this Court’s 

holding in Tillman, … [where] the witness at issue was required to testify about 

‘potentially embarrassing or emotionally disturbing facts of a very sensitive and personal 
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nature.’” Appellee’s Br. at 9 (quoting Tillman v. State, 947 So.2d 993, 996 (Miss. Ct. 

App. 2006)).  However, the trial court here did not find that excluding the public during 

the entirety of Ms. Allen’s testimony was “‘necessary to avoid embarrassment or 

emotional disturbance … which might result from … giving testimony in [this case].’”  

Tillman, 947 So.2d at 996 (quoting Lee v. State, 529 So.2d 181, 183 (Miss. 1988)) 

(emphasis added).  Rather, the court found only that the public should not see the video.  

See, e.g., Tr. 129:27-130:1 (“[T]hey’re not going to see this video.  So they will all leave 

the courtroom when she testifies and when the video is shown.”); id. at 351:10-16 (“And 

I still am of the opinion, and there’s been not a single case cited to me that anyone in the 

public in any has way has any right to see video of someone else nude or seminude for 

any reason unless that person choose to show it to them.”). 

Moreover, there was nothing in the record upon which the trial court could have 

concluded that excluding the public during Ms. Allen’s testimony was “‘necessary to 

avoid embarrassment or emotional disturbance … which might result from … giving 

testimony[.]’”  Tillman, 947 So.2d at 996 (citation omitted).  The State proffered only 

that:  

The video … depict[s] the victim, Ms. Allen, in a state of undress.  Her 

breasts will be exposed during the video.  She has instructed or informed 

the district attorney’s office as well as Long Beach police that she was 

hesitant to come forward with this video because she doesn’t want anybody 

to see it and this is something that is difficult for her. 
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Tr. 126:17-25 (emphasis added).
3
  And the trial court heard no testimony at all from Ms. 

Allen before it issued its closure order.  Regardless, the State’s hypothetical justifications 

are irrelevant, as a post hoc finding by this Court “cannot satisfy … deficiencies in the 

trial court’s record.” Waller, 467 U.S. at 49, n.8.  See also State v. Wise, 288 P.3d 1113, 

1118 (Wash. 2012) (en banc) (“We do not comb through the record or attempt to infer 

the trial court’s balancing of competing interests where it is not apparent in the record.”); 

Carter v. State, 738 A.2d 871, 878 (Md. Ct. App. 1999) (“An appellate court may not 

provide a post hoc rationale for why the trial judge would have closed the trial had it held 

a hearing and made findings.”); State v. Klem, 438 N.W.2d 798, 802 (N.D. 1989) 

(same).
4
    

 Because the closure of the courtroom during the entire testimony of the 

prosecution’s primary witness was much “broader than necessary” to prevent the public 

                                                            
3 During the hearing on Mr. Pierce’s motion for a new trial, the prosecutor reiterated that “[t]he overriding 

interest was her privacy and the fact that we were going to have to introduce this video into evidence.  

And we wanted to limit the number of people that could watch it.” Tr. 339:4-8.  See also Waller, 467 U.S. 

at 48 (emphasis added) (“[T]he party seeking to close the hearing must advance an overriding interest that 

is likely to be prejudiced … [and] the closure must be no broader than necessary to protect that interest.”). 

   
4 It must also be noted that, even if Ms. Allen was uncomfortable talking about the alleged videotaping, 

this case is nothing like the cases in which this Court and the Supreme Court have affirmed decisions to 

close the courtroom during a witness’s testimony.  In Tillman, for example, the alleged victim was a 

child, and the trial court noted “that the allegations involved acts of sexual penetration, more specifically, 

oral sex and digital penetration, as well as acts of fondling that occurred over a period of time.”  947 

So.2d at 995.  The trial court also noted “the emotional state of [the child] due to the sexual abuse.” Id. 

(emphasis added).  In Lee v. State, a rape case, the “trial judge held an evidentiary hearing,” before ruling 

on the State’s closure motion. 528 So.2d 181, 183 (Miss. 1998).  “At the conclusion of the hearing, the 

court sustained the State's motion and articulated the following reasons for excluding the public during 

the victim's testimony: Ann was a virgin at the time of the rape; Ann was an extremely religious and 

sheltered young girl who was extremely sensitive; Ann's feelings of humiliation and her anticipation of 

public scrutiny had influenced her to drop the case at one point; Ann had great difficulty in expressing 

herself and Ann refused to say the words ‘penis’ and ‘vagina’ in front of the public present in the 

courtroom.” 
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from seeing the video, Waller, 467 U.S. at 48, and contravened the requirement that a 

trial court “clos[e] only those parts of the hearing that jeopardized the interests 

advanced,” id. at 48-49, the closure violated the Sixth and Fourteenth Amendments to the 

United States Constitution and Article 3, Section 26 of the Mississippi Constitution, and 

reversal is required.   

II. BY DENYING THE DEFENSE AN INSTRUCTION REGARDING THE 

DEFENDANT’S CLAIM THAT HIS ACTIONS WERE ACCIDENTAL,  

THE TRIAL COURT VIOLATED WHAT THE CONTROLLING 

CASE LAW HAS DESCRIBED AS A “FUNDAMENTAL RIGHT” TO 

HAVE THE JURY INSTRUCTED ON THE THEORY OF DEFENSE.   

 The State concedes, as it must, that in this case “accident … was a defense that 

would preclude conviction,” Appellee’s Br. 17, and that “a defendant has a right to 

instruct the jury regarding his theory of the case,” id. at 12.
5
   Nonetheless, the State urges 

this Court to conclude that it was not error to deny Mr. Pierce’s request for an accident 

instruction --- his theory of defense --- because the “jury was clearly instructed that [Mr.] 

Pierce’s conduct had to be intentional.”  Id. at 13.  As illustrated by a series of cases 

discussed at pages 23-24 of our primary brief, however, the Mississippi Supreme Court 

and this Court have consistently reversed when the trial court failed to grant a requested 

accident instruction, even when the jury was instructed that the defendant’s conduct had 

to be intentional.  The State does not dispute this.  In fact, the State acknowledges that 

“general elements instructions were given in each of these cases[.]” Appellee’s Br. at 14.  

Instead the State maintains that the cases are distinguishable because “the [elements] 

                                                            
5
 There is also no dispute that Mr. Pierce laid an adequate evidentiary foundation for an accident 

instruction.  See, e.g., Appellee’s Br. at 12 (“It is clear from the record that [Mr.] Pierce’s theory of 

defense was that he did not intentionally record [Ms. Allen].”). 
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instructions were not sufficient to explain the precise theories of defense.”  Id. (emphasis 

added).  But there is no reason to conclude that an elements instruction was any more 

sufficient to explain Mr. Pierce’s precise theory of defense.  Indeed, the need for an 

accident instruction to explain Mr. Pierce’s theory of defense is clearly illustrated by the 

jury note asking: “If it was by accident is it same thing same (sic) as knowing or is it 

lewd, licentious, or indecent intent[?]”  R.E. 7, C.P. 73. 

 The thrust of the State’s response appears to be that the accident instructions 

requested in each of the cases relied upon in our primary brief --- including Brown v. 

State, 39 So.3d 890 (Miss. 2010), Chinn v. State, 958 So.2d 1223 (Miss. 2007), and 

McTiller v. State, 113 So.3d 1284 (Miss. Ct. App. 2013) --- are somehow different from 

the accident instruction requested by Mr. Pierce, because “the accident instructions 

sought [in] each of these [cases] reflected particular portions of the justifiable homicide 

statute: Mississippi Code Annotated Section 97-3-17.” Appellee’s Br. at 13.  The State 

claims that “[a]lthough some of the sections of the statute refer to an accident, accident is 

merely part of the defense.”  Id. at 14.  In other words, the State claims that when a 

defendant relies on Section 97-3-17 as the legal basis for an accident instruction, there are 

“factors [other than accident] that need[] to be explained to the jury.”  Id.  

  Even if the State is correct in its analysis of Section 97-3-17, the core of the legal 

error in Brown and Chinn was not that the trial courts failed to fully instruct the jury on 

each of the “elements” of an accident defense pursuant to Section 97-3-17.  Instead, the 

error was that the trial courts failed to instruct the jury on accident at all.  See, e.g., 

Brown, 39 So.3d at 900 (“Brown’s ‘alternative theory’ of defense, if not his main theory, 
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that he accidentally had shot Bracey ‘in the heat of passion’ and ‘upon sudden and 

sufficient provocation,’ was supported by the evidence to the extent that the trial judge 

should have given an accidental-shooting instruction.”); Chinn, 958 So.2d at 1226 

(“Chinn’s accident theory of the case was not sufficiently covered by other 

instructions.”).  Likewise, the error in this case was the trial court’s failure to provide any 

instruction on Mr. Pierce’s accident theory at all.  There is no less reason to specifically 

instruct the jury that accidental filming is not a crime (if that is the defendant’s theory of 

defense), than there is to specifically instruct the jury that accidental shooting is not a 

crime.   

 The State claims in its brief that after denying the proposed instruction, “[t]he trial 

court invited defense counsel to submit an accident instruction related to the crime.”  

Appellee’s Br. at 11.  That is not accurate.  Indeed, the instruction proposed by defense 

counsel was an accident instruction related to the crime.  It said:  “[I]f you find that the 

cell-phone video was created as the result of accident and without unlawful intent, then 

you shall find the Defendant, Matthew Pierce, Not Guilty . . . .”  R.E. 4, C.P. 65.  What 

the trial court actually said was this:  “And I’m not aware that accident is a defense, per 

se, first of all to this type of charge. . . . If you guys can find one that has to do with 

accidents specific to this type charge, then I’m more than happy to consider it.”   R.E. 5, 

Tr. 247:21-248:6.  The trial court was telling the Defense that if it could “find” a form 

instruction, or an instruction that the appellate courts had mandated, for a case “specific 

to this type charge,” the Court would consider it.  This was not about re-writing the 
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proposed charge, but instead was about finding a form instruction or a case dealing with 

accident instructions in a secret filming case.     

 Of course, it is of little moment that there was no prior case or existing form 

relating to accidents in secret filming cases.  Prior to this Court’s decision in McTiller v. 

State, 113 So.3d 1284 (Miss. Ct. App. 2013), there was no case law or form instructions 

relating to accidents in aggravated assault cases.  Yet this Court held in McTiller that 

accident instructions were required where accident is the theory of defense in aggravated 

assault cases just as much as in murder cases, and the failure to request one in that case 

constituted ineffective assistance of counsel. 

 Indeed, as discussed at pages 27-28 of our primary brief, this case demonstrates 

the crucial importance of instructing the jury on a defendant’s accident theory of defense. 

After the jury deliberated at some length, after it had reported that it was deadlocked, see 

R.E. 6, C.P. 75, and after the trial court gave what is known as a Sharplin instruction, see 

R.E. 8, Tr. 272:21-276:2, the jury sent out a note asking: “If it was by accident is it same 

thing same (sic) as knowing or is it lewd, licentious, or indecent intent[?]”  R.E. 7, C.P. 

73.  The most reasonable interpretation of this note is that one or more jurors believed 

that even if Mr. Pierce’s actions were accidental, they nevertheless could be “knowing” 

and could constitute “lewd, licentious or indecent intent.”   

The State insists that “[w]hatever confusion the jury might have had that inspired 

their questions, that confusion was obviously resolved by the trial court’s [subsequent] 

instruction to review the evidence and instructions that had already been provided.”  

Appellee’s Br. at 16.  But this is far from obvious.  It is just as likely that the confusion 
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was “resolved” against Mr. Pierce, and that the juror or jurors ultimately concluded that 

they could convict despite believing Mr. Pierce’s explanation that the videotaping was an 

accident.  Of course, if the trial court had honored Mr. Pierce’s “fundamental right to 

have [his] theory of the case presented to the jury,” Chinn, 958 So.2d at 1225, the risk of 

such confusion would have been eliminated.  

As far as undersigned counsel can determine, neither the Mississippi Supreme 

Court nor this Court has ever affirmed a trial court’s refusal to provide a defense theory 

accident instruction, unless the instruction “lack[ed] any foundation in the evidence.”  

Ellis v. State, 956 So.2d 1008, 1013 (Miss. Ct. App. 2007).  The State has provided no 

reason to conclude that this case should be the exception to the rule. 

CONCLUSION 

 For the foregoing reasons, and those provided in our primary brief, Appellant 

Matthew Edward Pierce’s conviction must be reversed and this case must be remanded 

for a new trial. 
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      s/Robert B. McDuff   
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      MCDUFF & BYRD 

      767 North Congress Street 

      Jackson, MS 39202 
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