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STATEMENT OF ASSIGNMENT 
 
 This case is properly assigned to the Court of Appeals.  It does not involve any 

issue that is within the exclusive jurisdiction of the Supreme Court.  See M.R.A.P. 16(b).  

Moreover, it does not involve “a major question of first impression,” or any other issue 

that would ordinarily cause the Supreme Court to retain a case.  See M.R.A.P. 16(d).  

This case addresses the denial of Appellant Matthew Edward Pierce’s federal and state 

constitutional rights to a “public trial,” U.S. CONST. amend. VI; Miss. CONST. Art. 3, § 

26, and the violation of his “fundamental right to have [his] theory of the case presented 

to a jury,” Chinn v. State, 958 So.2d 1223, 1225 (Miss. 2007).  As explained in this brief, 

these rights are well-established and the reversal of Mr. Pierce’s conviction is dictated by 

binding federal and state precedent.    

STATEMENT REGARDING ORAL ARGUMENT 
 

This case involves the application of controlling precedent regarding Mr. Pierce’s 

constitutional right to a public trial and his fundamental right to have his defense theory 

presented to the jury.  As explained in this brief, the controlling precedent requires 

reversal.  Although we believe this is a straightforward case, oral argument may be of 

benefit to the Court and undersigned counsel stand ready to present argument if the Court 

concludes it would be helpful. 
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STATEMENT OF THE ISSUES 
 

(1) In closing the courtroom to the public for the entire testimony of the 

prosecution’s primary witness in order to prevent the public from seeing a video that 

lasted one minute and fourteen seconds, did the trial court violate the fundamental 

principles of the Sixth Amendment, as well as Article 3 Section 26, that “the closure must 

be no broader than necessary” and that “the trial court must consider reasonable 

alternatives to closing the proceeding.”  Waller v. Georgia, 467 U.S. 39, 48 (1984)? 

(2) In denying a proposed instruction that told the jurors they must acquit the 

Defendant if they concluded his actions were accidental, did the trial court violate the 

Defendant’s “fundamental right” to “have his theory of the case submitted to the jury 

under proper instruction of the court.”  Chinn v. State, 958 So. 2d 1223, 1226-27 (Miss. 

2007)?     

STATEMENT OF THE CASE 
 

 The Appellant, Matthew Edward Pierce, was indicted for secretly filming a person 

with lewd intent and without her permission on October 2, 2014 in violation of Miss. 

Code Ann. § 97-29-63.  C.P. 8.1   Mr. Pierce was a licensed massage therapist with a 

practice located in Long Beach, Mississippi that included about 50 clients.  Tr. 215:1-15.  

One of his long-time clients was Sarah Allen, who first met Mr. Pierce when he worked 

                                                            
1 In this brief, record citations are to the Clerk’s Papers (“C.P.”) or the Transcript (“Tr.”) followed by the 
relevant page number(s) or page and line number(s).  The Clerk’s Papers are volumes 1 and 2 of the five 
volume record.  The Transcript is volumes 3 through 5.  Citations to the Appellant’s Record Excerpts 
(“R.E.”) are followed by the record excerpt number and a citation to the Clerk’s Papers or Transcript.  
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for a chiropractor in Long Beach.  Id. at 139:15-28.  She followed him when he opened 

his practice.  Id. at 139:29-140:25.  Between the time in the chiropractic clinic and then in 

his practice, Ms. Allen was Mr. Pierce’s client for a total of two and a half years.  Id. at 

214:25-216:6.  She said that he was always professional and never acted inappropriately.  

Id. at 145:26-146:3; 173:11-174:8.  

 After Ms. Allen’s massage on October 2, 2014, Mr. Pierce left the room as usual 

so she could get dressed.  Tr. 147:5-7.  She was unclothed from the waist up and had 

been laying on her front while he massaged her back.  Id. at 143:15-145:4.  As she got up 

to put on her clothes, she noticed his iPhone propped against a counter with the back 

facing her.  Id. at 147:10-29.  Curious, she picked the phone up and noticed that the 

videotape application was running and had recorded her.  Id. at 148:1-11.  She stopped 

the film and texted it to herself.  Id. at 148:17-149:2.  When Mr. Pierce returned the 

room, she confronted him about the video.  Id. at 151:4-7.  He said he had not intended to 

film her and had no idea what she was talking about.  Id. at 151:6-16.  She told him that 

she had texted the video to herself.  Id. at 151:18.  After she left, he looked at his phone 

and saw the video.  Id. at 222:10-12.  Mr. Pierce later testified that he did not want it on 

his phone and immediately deleted it.  Id. at 222:11-19; 223:17-22. 

 Ms. Allen later went to the police station and told Detective Brad Gross what had 

happened and showed him the video she had texted to herself.  Tr. 153:21-29; 197:10-19.   

Detective Gross subsequently left Mr. Pierce a voicemail asking him to come to the 

police station.  Id. at 232:17-23.  Mr. Pierce voluntarily went to the station and explained 
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to Detective Gross --- as he later explained to the jury at trial --- that he did not realize 

that his phone was filming Ms. Allen and that he must have started the recording 

accidentally.  Id. at 235:1-14.  Nonetheless, Detective Gross arrested him pursuant to a 

previously obtained arrest warrant.  Id. at 198:20-199:9.  Mr. Pierce was released on bond 

on that same day, October 3, 2014, see C.P. 10, and was indicted on January 20, 2015, 

see C.P. 8.  

 The trial was held in Harrison County Circuit Court on April 5, 2016.  Tr. 38.  

Three witnesses testified.  Ms. Allen was the first witness and provided by far the longest 

testimony.  Id. 138:2-190:6.  Detective Gross was the second witness.  Id. at 196:6-201:8 

& 238:26-240:12.  Then, Mr. Pierce testified in his own defense.  Id. at 213:26-237:5.  

Mr. Pierce explained that as he was concluding the massage session, he picked up his 

phone with one hand to check the time and then put it back against the counter.  Id. at 

219:15-20.  He said that he had not intended to turn on the video function and that any 

filming that occurred was the result of an accident.  See, e.g., id. at 228:10-16; 234:29-

235:14.  He also explained, in response to a question from his lawyer, that his hands were 

saturated with massage oil when he picked up the phone.  Id. at 236:14-19.  Detective 

Gross then testified briefly in rebuttal.  See id. at 238:26-240:10. 

 As just mentioned, Ms. Allen was the first witness in the trial.  Shortly before 

opening statements, the prosecutor orally moved “to either close the courtroom to the 

general public during the victim’s testimony or in the alternative, when we do play the 

video to at least turn the TV away from the general audience” because “[t]he video . . . 
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does depict the victim . . . in a state of undress” with “[h]er breasts exposed.”  R.E. 3, Tr. 

126:10-19.  The prosecutor further stated that “if we could limit the number of people 

that actually see this video and see her naked, that is something we’re moving for at this 

time.”  Id. at 126:26-29.  The defense objected, id. at 127:28-29, and pointed out that the 

video lasted just one minute and fourteen seconds, id. at 129:9-10.  Rather than adopt the 

prosecutor’s suggested alternative of simply turning the television away from the 

audience, the trial court granted the prosecutor’s primary motion, closed the courtroom, 

and excluded the public from the entirety of the testimony of Ms. Allen.  Id. at 129:27-

130:1; 130:8-15.   

 At the conclusion of the testimony of all of the witnesses, the trial court took up 

the issue of jury instructions.  The Defense proposed Instruction D-2a, which stated that 

“if you find that the cell-phone video was created as the result of accident and without 

unlawful intent, then you shall find the Defendant, Matthew Pierce, Not Guilty . . . .”  

R.E. 4, C.P. 65.  Defense counsel stated that this instruction was put forward as part of 

the “theory of defense.” R.E. 5, Tr. 247:16.  However, the prosecution objected, id. at 

247:1-13, and the trial court denied the instruction.  Id. at 247:19-248:3. 

 The jury began deliberations, but could not reach agreement.  Well into 

deliberations, the jury reported it was deadlocked, see R.E. 6, C.P. 75, after which the 

trial court issued a Sharplin instruction, see R.E. 8, Tr. 272:21-276:2.  The jury resumed 

deliberations and later sent a note asking: “If it was by accident is it same thing same 

(sic) as knowing or is it lewd, licentious or indecent intent[?]”  R.E. 7, C.P. 73.  Despite 
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the fact that this subject was addressed in proposed instruction D-2a --- which defense 

counsel previously proposed and the trial court denied --- the trial judge did not 

reconsider whether that instruction should be submitted.  No further instruction was given 

to the jury. 

   Without any further guidance, the jury resolved its long-standing deadlock and 

found Mr. Pierce guilty.  He was sentenced to two years in prison and required to register 

as a sex offender.  Tr. 308:14-311:20.  A motion for new trial and judgment 

notwithstanding the verdict was filed and denied by the trial court.  Id. at 361:16-19.  A 

motion for bail pending appeal also was filed and was granted by the trial court, which 

set bail at $60,000.  Id. at 380:20-21.  Mr. Pierce was able to make the bail and is 

presently on release subject to certain conditions.  C.P. 140.  Because his conviction 

remains in place, he has been required to register as a sex offender.  See, e.g., Tr. 370:19-

26. 

 This appeal follows.  

SUMMARY OF THE ARGUMENT 

(1) The prosecutor moved “to either close the courtroom to the general public 

during the victim’s testimony and the exhibition of that video or in the alternative, when 

we do play the video to at least turn the TV away from the general audience.”  The reason 

she gave is that the witness “doesn’t want anybody to see it” and that “if we could limit 

the number of people that actually see this video and see her naked, that is something that 

we’re moving for at this time.”  While that might have justified her alternative suggestion 
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of turning the television away from the audience during the one minute and fourteen 

second video, it did not justify closing the courtroom to the public during the witness’s 

entire testimony.  The decision of the trial court to close the courtroom violated the public 

trial provisions of the Sixth Amendment and Article 3, Section 26 and the underlying 

principles that “the closure must be no broader than necessary” and that “the trial court 

must consider reasonable alternatives to closing the proceeding.”  Waller v. Georgia, 467 

U.S. 39, 48 (1984).  The trial court was “required to consider alternatives to closure even 

when they are not offered by the parties,” because “[t]he public has a right to be present 

whether or not any party has asserted the right.”  Presley v. Georgia, 558 U.S. 209, 214 

(2010).  Defense trial counsel objected to the prosecutor’s motion to close the courtroom 

and, as mentioned earlier, the prosecutor herself suggested an alternative to closure.  The 

Supreme Court has specifically said that the “denial of [a] public trial” stemming from 

the unconstitutional closure of a courtroom is not subject to harmless error analysis, but 

instead is an error that is “’structural’ and thus subject to automatic reversal.”  Neder v. 

United States, 527 U.S. 1, 8 (1999).  Where, as here, the unconstitutional closure occurs 

during the trial itself, the only remedy is a new trial.  This is exemplified by Presley, 

where the Supreme Court reversed and remanded because of the unconstitutional closure 

of juror voir dire, and the Georgia courts held a new trial.   

(2) By denying proposed Instruction D-2a, which stated that “if you find that 

the cell-phone video was created as the result of accident and without unlawful intent, 

then you shall find the Defendant, Matthew Pierce, Not Guilty . . . ., ” and which was part 



8 
 

of what defense counsel correctly labeled as the “theory of defense,” the trial court 

contravened Mr. Pierce’s “fundamental right” to “have his theory of the case submitted to 

the jury under proper instruction of the court.”  Chinn v. State, 958 So. 2d 1223, 1226-27 

(Miss. 2007).  This denial is at odds with several Mississippi Supreme Court cases 

reversing convictions because of the denial of accident instructions when that is the 

defendant’s theory of defense.  Although many of those cases involved homicide charges, 

this Court in McTiller v. State, 113 So.3d 1284, 1291 (Miss. Ct. App. 2013) held that the 

same principle applies in non-homicide cases.  Moreover, the holdings in the accident 

instruction cases are specifically based on the right of a defendant to have the jury 

instructed on the theory of defense, and that right applies both to homicide and non-

homicide cases.  While the trial judge in the present case found fault with a portion of 

Instruction D-2a, she could have easily excised that portion.   Indeed, defense counsel 

specifically said:  “If the instruction is not correct, we ask the court to tell us how to make 

it correct.”  The trial judge responded, “[w]ell, it’s not the court’s job to tell how to make 

it correct.”  However, the Mississippi Supreme Court has repeatedly said that it is the trial 

judge’s job to make it correct and to render proper guidance to the jury through 

appropriately worded jury instructions, including accident and other theory-of-defense 

instructions.   
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STANDARD OF REVIEW 
 

The question of whether the circuit court violated Appellant Matthew Pierce’s 

federal and state constitutional rights to a public trial is a question of law, which this 

Court reviews de novo.  See, e.g., United States v. Osborne, 68 F.3d 94, 98 (5th Cir. 

1995) (Whether “the district court violated [a defendant’s] right to a public trial” is a 

“question of constitutional law” that is reviewed “de novo.”).  In one respect, the question 

of whether Mr. Pierce was denied his “fundamental right to have [his] theory of the case 

presented to a jury,” Chinn v. State, 958 So.2d 1223, 1225 (Miss. 2007), is a “mixed 

question of law and fact, for a factual basis must be offered into evidence to support the 

instruction,” Wallace v. State, 10 So.3d 913, 916-17 (Miss. 2008).  There should be no 

dispute, however, that Mr. Pierce’s request for an accident instruction “‘has an 

evidentiary basis.’” Chinn, 958 So.2d at 1225 (citation omitted).2    In all other respects, 

Mr. Pierce’s entitlement to an accident instruction is a question of law, which this Court 

reviews de novo. 

 

 

 

 

 

                                                            
2 See, e.g., Chinn, 958 So.2d at 1225 (“[I]t is, of course, an absolute right of an accused to have every 
lawful defense he asserts, even though based upon meager evidence and highly unlikely, to be submitted 
as a factual issue to be determined by the jury under proper instruction of the court.’”) (citation omitted, 
emphasis added). 
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ARGUMENT 
 

I. IT WAS NOT NECESSARY TO CLOSE THE COURTROOM TO THE 
PUBLIC DURING THE ENTIRE TESTIMONY OF THE MOST 
EXTENSIVE OF THE THREE TRIAL WITNESSES SIMPLY TO 
PREVENT THE PUBLIC FROM VIEWING A VIDEO THAT LASTED 
ONE MINUTE AND FOURTEEN SECONDS, AND THAT CLOSURE 
VIOLATED THE PRINCIPLES OF THE SIXTH AMENDMENT AND 
ARTICLE 3, SECTION 26 REQUIRING TRIAL COURTS TO 
CONSIDER AND ADOPT REASONABLE ALTERNATIVES TO 
CLOSURE.   
 

The Sixth Amendment to the United States Constitution provides that “[i]n all 

criminal prosecutions, the accused shall enjoy the right to a speedy and public trial . . . .”  

Similarly, Article 3, Section 26 of the Mississippi Constitution guarantees the right “to a 

speedy and public trial.”   

In the present case, the courtroom was closed to the public during the entire 

testimony of the alleged victim, Sarah Allen.  Ms. Allen was one of just three witnesses 

who testified during the trial.  Her testimony was the longest of the three, spanning fifty-

two transcript pages.  See Tr. 138:2-190:6.  By contrast, the testimony of the 

prosecution’s only other witness, Detective Brad Gross, covered just five pages during 

the prosecution’s case-in-chief and less than two pages during its rebuttal.  See id. at 

196:6-201:8 & 238:26-240:12.  The testimony of defendant Matthew Pierce, who was the 

only defense witness, covered twenty-four pages of transcript.  See id. at 213:26-237:5. 

The only reason offered by the prosecution and cited by the trial court for closing 

the courtroom to the public was that the testimony would include showing a video lasting 
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one minute and fourteen seconds that showed the witness, Ms. Allen, nude from the waist 

up as she got up from a massage table.  The prosecutor moved “to either close the 

courtroom to the general public during the victim’s testimony and the exhibition of that 

video or in the alternative, when we do play the video to at least turn the TV away from 

the general audience.”  R.E. 3, Tr. 126:10-16.  See also id. at 129:9-10 (confirming that 

the video only lasted for one minute and fourteen seconds).  According to the prosecutor, 

the witness “doesn’t want anybody to see it” and “if we could limit the number of people 

that actually see this video and see her naked, that is something that we’re moving for at 

this time.”  Id. at 126:5-29.    

Despite the fact that the only concern of the witness was that she did not want the 

public to see the video, and despite the prosecutor’s suggestion of an alternative by which 

the public could be present for the testimony but not see the video, the trial court 

inexplicably granted the prosecutor’s motion to close the courtroom during the entirety of 

the witness’s testimony.   After defense counsel objected to the closure of the courtroom, 

R.E. 3, Tr. 127:28-29, and said the public “should be allowed to see what goes on in a 

trial,” id. at 129:25-26, the trial court responded:  “And they can.  But they’re not going 

to see this video.  So they will all leave the courtroom when she testifies and when the 

video is shown.”  Id. at 129:25-29-130:1 (emphasis added).3  Soon thereafter, the 

prosecutor admitted that the closure request was not based upon a request from the 

                                                            
3 See also R.E. 3, Tr. 130:8-12 (“[N]o one is going to be in here except the jury, the attorneys, of course 
Mr. Pierce, and then those necessary for the court’s use as far as court reporter, bailiff and clerk.”) 
(emphasis added). 
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witness, but instead was based on the fact that over 30 people were present to watch the 

trial.  “I wasn’t planning on making this motion until 9:00 [this morning] when I saw that 

were 30 something people here [in the audience] when the defense had five to eight 

[supporters at previous proceedings], I wasn’t going to make an issue of it.”  Id. at 

130:22-27.   

When the witness was called to the stand, the trial court cleared the courtroom:  

“Audience members, I’ll ask you to excuse yourselves.”  The transcript then notes:  

“(AUDIENCE MEMBERS EXIT THE COURTROOM).”  Tr. 137:12-15.   The public 

was not allowed in until the next witness testified as reflected by the trial court’s question 

to defense counsel at that time:  “Ms. Wilkerson, is it your intention to have all those 

folks come back into the courtroom to see the remainder of the trial,” id. at 191:23-26, 

and the trial court’s subsequent statement to defense counsel, “I simply need to know if 

you want them back in the courtroom,” id. at194:14-15. 

When the next witness, Detective Brad Gross, was about to take the stand, the 

prosecutor stated that if the defense counsel was going to play the video during his cross, 

“[w]e don’t want anyone in the gallery to be able to watch the video.”  Tr. 194:19-26.  

The trial court then told defense counsel that if they intend to use the video during their 

cross-examination, they should give the court “a heads up and we’ll clear the courtroom 

again.”  Id. at 195:1-7.  However, the video was not played again. 

While there may have been a justification for preventing the public from watching 

the one minute and fourteen second video, there was no justification for closing the 
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courtroom during the witness’s entire testimony.  The prosecution itself suggested the 

alternative of turning the television away from the audience.  Or, as the trial court itself 

suggested when the possibility of playing the video during the testimony of the next 

witness arose, the public could be removed from the courtroom just for the time the video 

was played.   Binding precedent from the United States Supreme Court demonstrates that 

this is a clear violation of the Sixth Amendment to the Constitution and that a new trial is 

required.  As the Court stated in the landmark case of Waller v. Georgia, 467 U.S. 39, 45 

(1984): “[T]he right to an open trial may give way in certain cases to other rights or 

interests, such as the defendant's right to a fair trial or the government's interest in 

inhibiting disclosure of sensitive information.” The Court emphasized, however, that 

“[s]uch circumstances will be rare … and the balance of interests must be struck with 

special care.”  Id. (emphasis added).  

In  light of this presumption of openness, and the fact that closure should occur 

only in rare circumstances, the Supreme Court in Waller set forth a set of stringent 

requirements that must be met before a trial judge can close a courtroom:  “[T]he party 

seeking to close the hearing must advance an overriding interest that is likely to be 

prejudiced, the closure must be no broader than necessary to protect that interest, the trial 

court must consider reasonable alternatives to closing the proceeding, and it must make 

findings adequate to support the closure.”  467 U.S. 39, 48 (1984). 

The same error that led to the constitutional violation in Waller occurred in the 

present case.  In Waller, the prosecution asked for closure of a suppression hearing 
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because the hearing would reveal information obtained through wiretaps that could create 

certain problems if disclosed to the public.  But as the Supreme Court noted, the 

prosecution never specified “what portion of the evidence consisted of the tapes” and 

therefore “the trial court's findings were broad and general, and did not purport to justify 

closure of the entire hearing.”  467 U.S. at 48.  The Supreme Court explained that the 

trial court “did not consider alternatives to immediate closure of the entire hearing [such 

as] . . . closing only those parts of the hearing that jeopardized the interests advanced.”  

Id. at 48-49 (footnote omitted).  The result was predictable, said the Court:  “As it turned 

out, of course, the closure was far more extensive than necessary. The tapes lasted only 2 

½ hours of the 7–day hearing, and few of them mentioned or involved parties not then 

before the court.”  Id. at 49.  The Court held that this closure of the courtroom to a degree 

more extensive than necessary violated the Sixth Amendment right to a public trial. 

The same thing occurred here where the closure was broader than necessary to 

accommodate the witness’s interest in the public not seeing the videotape, where the trial 

court failed to consider less restrictive alternatives, and where the trial court failed to 

make findings to justify the closure.   

 Because the closure in Waller related only to a pretrial suppression hearing and 

not a portion of the trial itself, the Supreme Court held that the remedy for this Sixth 

Amendment violation was to hold a new suppression hearing.  “A new trial need be held 

only if a new, public suppression hearing results in the suppression of material evidence 
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not suppressed at the first trial, or in some other material change in the positions of the 

parties.”  467 U.S. at 50. 

But the situation is obviously different when the closure of the courtroom to the 

public occurs during a portion of the trial itself, as in the present case.  In Presley v. 

Georgia, 558 U.S. 209 (2010), the Supreme Court held that a trial judge violated the 

Sixth Amendment when he closed the process of questioning potential jurors to the 

public without considering less restrictive alternatives.   As the Supreme Court explained, 

“trial courts are required to consider alternatives to closure even when they are not 

offered by the parties,” adding that “[t]he public has a right to be present whether or not 

any party has asserted the right.”  Id. at 214.  The Court added:  “Trial courts are 

obligated to take every reasonable measure to accommodate public attendance at criminal 

trials.  Nothing in the record shows that the trial court could not have accommodated the 

public at Presley's trial.”  Id. at 215.   

After concluding that the closure violated the Sixth Amendment, the Supreme 

Court remanded the case to the state courts of Georgia, which ordered a new trial.  See 

Presley v. State, 706 S.E. 2d 103 (Ga. App. 2011).  The same result is required here.  As 

in Presley, the trial judge here failed “to consider alternatives to closure” and failed “to 

take every reasonable measure to accommodate public attendance at criminal trials.”  558 

U.S. at 214-215.4       

                                                            
4 In the present case, defense trial counsel objected to the Government’s motion to close the courtroom to 
the public.  The first words out of her mouth were:  “Judge, we object to that.”  R.E. 3, Tr. 127:28-29.  
Her last words on the subject were:  “[T]he members of the public should be allowed to see what goes on 
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The necessity of granting a new trial to remedy the unconstitutional closure of the 

courtroom during the actual trial is confirmed by the United States Supreme Court’s 

decision in Neder v. United States, 572 U.S. 1, 8 (1999), where the Court said that many 

types of constitutional error are subject to harmless-error analysis, but that some, 

including the “denial of [a] public trial” are “‘structural’ and thus subject to automatic 

reversal.”  See also United States v. Gonzalez-Lopez, 548 U.S. 140, 148-49 (2006) 

(listing “denial of the right to a public trial” among the “‘structural defects’” that “‘defy 

analysis by ‘harmless-error’ standards’ because they ‘affec[t] the framework within 

which the trial proceeds,’ and are not ‘simply an error in the trial process itself.’”) 

(citation omitted). 

 Finally, while the primary focus of this discussion has been on the Sixth 

Amendment violation given the controlling Supreme Court precedents of Waller and 

Presley, the closure of the courtroom during the witness’s trial testimony also violated the 

“public trial” provision of Article 3, § 26 of the Mississippi Constitution.  Interestingly, 

that provision includes the following language:  “[I]n prosecutions for rape, adultery, 

                                                                                                                                                                                                
in a trial.”  Id. at 129:25-26.  In the interim, defense trial counsel took the position that the public had a 
right to see the video.  Id. at 129:9-16.  The trial judge rejected that position but, as noted earlier, went 
further than was necessary and closed the courtroom to the public during the entirety of the witness’s 
testimony.  For purposes of this appeal, we do not challenge the trial court’s ruling that the public should 
not see the one minute and fourteen second video, but we do challenge the closure of the courtroom for 
the rest of the witness’s testimony.  Defense trial counsel preserved that issue for appeal by objecting to 
the prosecutor’s motion to close the courtroom.  
 
But even if defense counsel had not objected, the Supreme Court in Presley held that “trial courts are 
required to consider alternatives to closure even when they are not offered by the parties,” and that “[t]he 
public has a right to be present whether or not any party has asserted the right.”  558 U.S. at 214.   
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fornication, sodomy or crime against nature the court may, in its discretion, exclude from 

the courtroom all persons except such as are necessary in the conduct of the trial.”  That 

list does not include the charge in the present case. 

 In ordering the closure of the courtroom, the trial judge in the present case said:  

“As you well know, the rules provide in the case of a sex victim, a child victim, an 

undercover officer, as well as others, the court can clear the courtroom.”  R.E. 3, Tr. 

130:2-5.  The judge never specified the rules to which she was referring.  As just 

mentioned, the list in Article 3, § 26 does not encompass the charge in this case.  

Mississippi Rule of Evidence 617 allows for closed circuit testimony by a child witness 

in cases involving certain sexual offenses, but only if particular conditions are met and 

specific findings are made.   

 Even if there were rules giving judges unbridled discretion to close courtrooms in 

certain types of cases or for certain types of witnesses, they would be unconstitutional.  

Indeed, to the extent the list of crimes in Article 3, § 26 is interpreted that way, it would 

violate the federal constitution.  In Globe Newspaper Co. v. Superior Court, 457 U.S. 596 

(1982), the Supreme Court invalidated a Massachusetts statute require closure during the 

testimony of any minor victim in trials of certain sexual offenses.  The Court noted that 

any interests alleged to justify closure during a witness’s testimony can be 

constitutionally accommodated by “requiring the trial court to determine on a case-by-

case basis whether the [concern] necessitates closure.”  Id. at 609.  “Such an approach,” 

said the Court, “ensures that the constitutional right [to open criminal trials] will not be 



18 
 

restricted except where necessary to protect the State's interest.”  Id.  While the Globe 

Newspaper case involved the right of the press and the public under the First Amendment 

to attend criminal trials, the Sixth Amendment right of a defendant to a public trial also 

requires that closure occur only “when necessary to protect” an “overriding interest.”  

Waller, 467 U.S. at 48.  See also id. at 46 (“[T]here can be little doubt that the explicit 

Sixth Amendment right of the accused is no less protective of a public trial than the 

implicit First Amendment right of the press and the public.”).    

 Because the closure of the courtroom to the public during the witness’s trial 

testimony in this case was far broader than necessary to prevent the public from viewing 

a one minute, fourteen second video, and because the trial court failed to consider less 

restrictive alternatives or to make findings in support its decision to exclude the public, 

the closure violated the Sixth Amendment (as applied to the states by the Fourteenth 

Amendment) to the United States Constitution and Article 3, § 26 of the Mississippi 

Constitution.  The conviction must be vacated and the case remanded for a new trial.                      

II. BY DENYING THE DEFENSE AN INSTRUCTION REGARDING THE 
DEFENDANT’S CLAIM THAT HIS ACTIONS WERE ACCIDENTAL,  
THE TRIAL COURT VIOLATED WHAT THE CONTROLLING CASE 
LAW HAS DESCRIBED AS A “FUNDAMENTAL RIGHT” TO HAVE 
THE JURY INSTRUCTED ON THE THEORY OF DEFENSE.   

The trial court erred in denying the Defense request for an instruction regarding 

the theory of defense of accident.  Mr. Pierce testified that he was unaware that the 

camera on his phone was videotaping and that whatever he did to trigger the taping was 

an accident.  The Defense proposed Instruction D-2a, which stated that “if you find that 
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the cell-phone video was created as the result of accident and without unlawful intent, 

then you shall find the Defendant, Matthew Pierce, Not Guilty . . . .”  R.E. 4, C.P. 65.  As 

explained by defense counsel, this instruction was put forward as part of the “theory of 

defense.” R.E. 5, Tr. 247:16.  However, the Court denied the instruction for multiple 

reasons which will be discussed later in this brief.  But then, after the jury reported it was 

deadlocked well into deliberations, see R.E. 6, C.P. 75, and was in the midst of further 

deliberations after the Court issued a Sharplin instruction, see R.E. 8, Tr. 272:21-276:2, 

the jury sent a note asking: “If it was by accident is it same thing same (sic) as knowing 

or is it lewd, licentious or indecent intent[?]”  R.E. 7, C.P. 73.  This note made it clear 

that an accident instruction was required to clear up the confusion.  Even though the 

Defense, having previously been denied an accident instruction, did not repeat the 

request, the Court’s failure to give an accident instruction at that point was error, just as it 

was error to deny the instruction in the first place. 

The Mississippi Supreme Court has consistently reversed convictions when the 

trial court declined to give an accident instruction when accident was the theory of 

defense.  See, e.g., Brown v. State, 39 So.3d 890, 900 (Miss. 2010) (“[W]e find that the 

trial judge committed reversible error in failing to instruct the jury on Brown's theory of 

defense that the shooting of Bracey was committed by accident and misfortune, in the 

heat of passion, upon sudden and sufficient provocation[.]”); Chinn v. State, 958 So.2d 

1223, 1226-27 (Miss. 2007) (&19) (“Chinn was entitled to have his theory of the case 

[that the shooting was an accident] submitted to the jury under proper instruction of the 
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court.  Denial of this fundamental right is grounds for reversal.”). See also Triplett v. 

State, 666 So. 2d 1356, 1361-1362 (Miss. 1995) (reversing conviction for ineffective 

assistance of counsel in a number of respects, including “offer[ing] no instruction 

factually embracing his client’s defense” in a situation where the defendant “was entitled 

to have the jury instructed by an instruction specifically embracing the facts which he and 

Bray testified occurred which would have made this killing an excusable accident.”).     

Although the Supreme Court has relied in part on the “accident and misfortune” 

language contained in the definition of “excusable” homicide in Miss. Code Ann. ' 

97-3-17, this Court has pointed out that this principle applies equally in non-homicide 

cases: 

While [' 97-3-17] references homicide, we have held it a natural extension 
that these principles ‘should apply to make an assault that does not result in 
death excusable under the same circumstances.’  Rogers v. State, 994 So.2d 
792, 802 (& 41) (Miss. Ct. App. 2008). 

 
McTiller v. State, 113 So.3d 1284, 1291 (& 19) (Miss. Ct. App. 2013).  Thus, in McTiller, 

which was not a homicide case but an aggravated assault case, this Court reversed 

because the instructions to the jury “completely failed to mention accident[.]”  Id. at 1291 

(& 20).  In reaching this decision in McTiller, this Court relied on the Mississippi 

Supreme Court=s decision in Scott v. State, 446 So.2d 580 (Miss. 1984).  Moreover, the 

Court in McTiller held that the defense counsel=s failure in that case to offer a proper 

accident instruction constituted ineffective assistance of counsel.  As the Court explained 

in McTiller: 
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We find the case at hand warrants . . .  reversal. The jury instruction granted 
by the circuit court did not correctly state the applicable law on accident 
since it lacked all elements present in Mississippi Code Annotated section 
97-3-17.  As stated by the supreme court in Scott, ‘[t]he instruction 
completely fail[ed] to mention accident, misfortune, the heat of passion, or 
any sudden and sufficient provocation.’ Scott, 446 So.2d at 583.  
Additionally, McTiller's counsel failed to object to the faulty jury 
instruction given and did not offer an independent instruction on the law of 
accident. We find this to be reversible error and ineffective assistance of 
counsel.  

 
113 So. 3d at 1292 (& 24).   

In denying the accident instruction proposed by the Defense in this case, the trial 

court said:   “… I=m not aware that accident is a defense, per se, first of all to this type of 

charge.” R.E. 5, Tr. 247:22-23.  However, the Court acknowledged that the theory of 

defense was that the defendant “accidently did this,” id. at 247:25, and stated: “If you 

guys can find one that has to do with accidents specific to this type charge, then I'm more 

than happy to consider it.”  Id. at 248:3-6.  While it is true that most of the accident 

instruction cases involve homicides, and rely in part on the definition of “excusable” 

homicide in Miss. Code Ann. ' 97-3-17 (which includes the wordsAaccident and 

misfortune@), this Court’s decision in McTiller makes it clear that accident instructions 

are required just as much in non-homicide cases as in homicide cases.  McTiller reversed 

a conviction for aggravated assault because of the failure to grant a proper accident 

instruction.  Just as accident is a defense to homicide and aggravated assault, it is a 

defense to any crime that requires intent, including secretly filming a person with lewd 

intent.  By its very nature, accident negates intent.  Thus, accident can be the theory of 
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defense in a secret filming case just as it can in a homicide or aggravated assault case.  

The court decisions requiring accident instructions in those cases apply equally to this 

case. 

 Indeed, the requirement of an accident instruction is part and parcel of the larger 

principle that defendants are entitled to instructions on their theory of defense. See, 

Brown, 39 So. 3d at 900 (&39) (“the trial judge committed reversible error in failing to 

instruct on Brown=s theory of defense that the shooting of Bracey was committed by 

accident”) (emphasis added); Chinn, 956 So. 2d at 1226-27 (&19) (Chinn was entitled to 

have his theory of the case [accident] submitted to the jury under proper instruction of the 

court. Denial of this fundamental right is grounds for reversal.”) (emphasis added).  The 

principle that defendants are entitled to theory-of-defense instructions is not limited to 

homicide cases, but applies to all criminal cases.   

In a homicide case, as in other criminal cases, the court should instruct the jury as 
to theories and grounds of defense, justification, or excuse supported by the 
evidence, and a failure to do so is error requiring reversal of a judgment or 
conviction.  Even though based on meager evidence and highly unlikely, a 
defendant is entitled to have every legal defense he asserts to be submitted as a 
factual issue for determination by the jury under proper instructions by the court. 
 

Hester v. State, 602 So. 2d 869, 872 (Miss. 1992) (emphasis added, citations omitted).  

See also Alexander v. State, 749 So. 2d 1031 (Miss. 1999) (reversing for denial of a 

theory of defense instruction in a drug possession case); Flowers v. State, 51 So. 3d 911 

(Miss. 2010) (reversing for denial of instruction on defendant’s necessity defense in a 

house burglary case).  
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 When it denied the accident instruction proposed by the Defense as its theory of 

defense, the trial court noted that the claim of accident “can certainly be argued based on 

the other instructions.”  R.E. 5, Tr. 247:25-27.  The Court explained that the Defense 

could argue “there was no intent because that is in the elements instruction.”  Id. at 

248:10-12.  But that is also true in the cases where the Mississippi Supreme Court 

reversed for the failure to grant an accident instruction.  For example, in Brown v. State, 

the Court pointed out that the jury was instructed on the elements of deliberate design 

murder, 39 So.3d at 896 (¶ 23), yet the Court still held “that the trial judge committed 

reversible error in failing to instruct on Brown=s theory of defense that the shooting of 

Bracey was committed by accident . . . ,” id. at 900.  And an elements instruction was 

given in Chinn, 958 So. 2d at 1226 (&15), which was a murder case, but the Supreme 

Court nevertheless reversed because the defendant was denied his “fundamental right” to 

have the jury specifically instructed on accident, which was his “theory of the case,” id. at 

1226-1227 (&19).  In Triplett, the jury had been instructed not only on the elements, but 

had also been given an instruction that “[t]he killing of any human being by the act of 

another is excusable homicide when committed by accident while doing any lawful act 

by lawful means with usual and ordinary caution and without any unlawful intent,” 666 

So. 2d at 1361, yet the Court still held that the defendant “was entitled to . . . an 

instruction specifically embracing the facts to which he and Bray testified occurred which 

would have made this killing an excusable accident.”  Id. at 1362.  Thus, an instruction 

on the element of intent, and the ability of the defense to argue based on that instruction, 
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does not satisfy what the Mississippi Supreme Court in Chinn called the “fundamental 

right” of a defendant to a specific jury instruction on accident when that is his theory of 

defense.   

In denying the accident instruction, the trial court also said: “My problem with this 

instruction is it doesn't properly state what the charge is nor does it properly state the 

form of the verdict as contained in here. So it will not be given as submitted.”  R.E. 5, Tr. 

247:28-248:3.  However, even if the trial court was correct, the court could easily have 

removed the description of the charge and the form of the verdict, and just left in the first 

part of the instruction, which stated that:  “This Court instructs the jury that if you find 

that the cell-phone video was created as the result of accident and without unlawful 

intent, then you shall find the Defendant, Matthew Pierce, not guilty….”  R.E. 4, C.P. 65.  

In addition, the court could have made any other revisions to the instruction that it 

believed necessary or craft its own accident instruction.   Indeed, the Defense encouraged 

the court to do so, stating:  “If the instruction is not correct, we ask the court to tell us 

how to make it correct.”  R.E. 5, Tr. 247:17-18. 

In Brown v. State, the Mississippi Supreme Court reversed because of the failure 

to give an accident instruction.  The Court noted that “the trial court has the discretion to 

refuse an instruction which contains an incorrect statement of the law, which already is 

covered adequately in other instructions already given, or which is unsupported by the 

evidence.”  39 So. 3d at 899 (& 27).  However, the Court went on to emphasize the trial 
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court’s overriding duty to correct any improperly worded accident instruction that 

otherwise should have been given: 

Brown's ‘alternative theory’ of defense, if not his main theory, that he 
accidentally had shot Bracey ‘in the heat of passion’ and ‘upon sudden and 
sufficient provocation,’ was supported by the evidence to the extent that the 
trial judge should have given the jury an accidental-shooting instruction. 
The ultimate responsibility of assuring that the jury is properly instructed 
on all relevant issues of law in a case falls upon the trial judge. Therefore, 
when the judge is confronted with what the judge perceives to be an 
improperly worded jury instruction attempting to set out a point of law on 
which the jury should be instructed, and which is not covered elsewhere in 
other jury instructions already given, the judge should take whatever 
remedial action necessary to present a properly worded instruction to the 
jury on that point of law. Davis, 18 So.3d at 849 (citing Duvall v. State, 634 
So.2d 524, 526 (Miss.1994)). See also Kolberg v. State, 829 So.2d 29, 45 
(Miss.2002) (in which this Court stated ‘[t]here is no doubt that the trial 
court is ultimately responsible for rendering proper guidance to the jury via 
appropriately given jury instructions, even sua sponte.’). 

 
We urge our trial judges to remember that if ‘serious doubt exists as to 
whether an instruction should be included, the doubt should be resolved in 
favor of the accused.’ Davis, 18 So.3d at 847 (citing Stringfellow v. State, 
595 So.2d 1320, 1322 (Miss.1992)). 
 
In sum, we conclude in today's case that there was a sufficient evidentiary 
basis for giving an accidental-shooting instruction, and that the trial court 
erred in refusing to instruct the jury on Brown's theory that he accidentally 
had shot Bracey. 

 
39 So.3d at 900 (&& 36-38).    

In Miller v. State, 677 So. 2d 726, 732 (Miss. 1996), the Supreme Court reversed a 

conviction for failure to given an accident instruction and explained: “Although D-9 

could have been better written . . . , the point remains that Miller was entitled to an 
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accident instruction. This issue is meritorious and this case is reversed because of the 

lower court's failure to grant Miller an instruction on his defense of accident.” 

And as the Supreme Court noted in Manuel v. State, 667 So.2d 590, 593 (Miss. 

1995):   

There is evidence to support Manuel's theory that she was justified in using 
a deadly weapon against a weaponless assailant. The trial judge, therefore, 
should have seen that Jury Instruction D-5 was in an acceptable form so 
that Manuel could have advanced this theory before the jury.  The record 
reflects that the trial judge recognized the flaws in Jury Instruction D-5, yet 
he failed to cure the problems. The failure of the trial judge to cure the 
defective instruction was reversible error. 

 
(Emphasis added). 

Further, even if defense counsel failed to present a proper accident instruction and 

the trial court had no duty to correct it, this Court’s decision in McTiller makes clear that 

any such failure by counsel would constitute ineffective assistance and require reversal.  

113 So. 3d at 1292 (& 24).  The same is true of the Mississippi Supreme Court’s decision 

in Triplett v. State, where the Court reversed a conviction for ineffective assistance of 

counsel in part because defense counsel “offered no instruction factually embracing his 

client’s defense,” 666 So. 3d at 1361, in a situation where the defendant “was entitled to . 

. . an instruction specifically embracing the facts which he and Bray testified occurred 

which would have made this killing an excusable accident.”  Id. at 1362.   

The Mississippi Supreme Court’s decisions make it clear that a defendant is 

entitled to an accident instruction even if the evidence of accident is unpersuasive.  In 

Triplett, the Court held that the defendant was entitled to an accident instruction 
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specifically embracing the facts laid out in his trial testimony even though that testimony 

“was weak, disputed, and also contradicted by his statement to the sheriff.”  666 So. 2d at 

1362.   In Brown, the Mississippi Supreme Court reversed because of the failure to grant 

an accident instruction and pointed out that “the trial court should instruct the jury about 

a defendant's theories of defense, justification, or excuse that are supported by the 

evidence, no matter how meager or unlikely.”  39 So. 3d at 899 (& 34) (quoting Evans v. 

State, 797 So.2d 811, 815 (Miss.2000)). 

In the present case, the denial of the accident instruction clearly had consequences.    

After the jury had deliberated at some length, after it had reported that it was deadlocked, 

see R.E. 6, C.P. 75, and after this Court gave what is known as the Sharplin instruction, 

see R.E. 8, Tr. 272:21-276:2, the jury sent in a note indicating significant confusion about 

the law regarding accident:  “If it was by accident is it same thing same as knowing or is 

it lewd, licentious or indecent intent[?]”  R.E. 7, C.P. 73.  This indicated that one or more 

jurors believed that even if the defendant=s actions were accidental, they nevertheless 

could be “knowing” and could constitute “lewd, licentious or indecent indent.”  This 

raises the possibility that one or more jurors could convict despite believing Mr. Pierce’s 

explanation that the videotaping was accidental. 

 Had a jury instruction on accident been given initially, this confusion likely would 

not have arisen.  At any rate, once the confusion did arise, an instruction certainly should 

have been given at that point.  The Mississippi Supreme Court has explained that further 
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instructions should be given when necessary for clarity or to cover an omission in the 

original instructions:  

Unless it is necessary to give another instruction for clarity or to cover an 
omission, it is necessary that no further instruction be given. Of course, a 
circuit judge may realize such a necessity even in the absence of an inquiry 
from the jury, and under such circumstances quite properly may give the 
jury additional written instructions.  

 
Payton v. State, 897 So.2d 921, 955 (& 138) (Miss. 2003) (emphasis added) (quoting 

Girton v. State, 446 So.2d 570, 572 (Miss.1984)).  Here, there was a “necessity” to give a 

new instruction “for clarity” in light of the confusion demonstrated by the jury=s note, and 

to “cover [the] omission” that occurred when no accident instruction was included in the 

original jury charge. 

Having been denied the accident instruction originally, defense counsel did not 

further request an accident instruction after the jury sent its note.  However, the issue was 

preserved by the submission of the original proposed instruction.  Moreover, the failure 

to give the instruction after the jury sent its note was also plain error, involving what the 

Supreme Court in the Chinn case described as the “fundamental right” to have the jury 

instructed on the theory of defense of accident.  958 So.2d at 1226-27.  Thus reversal is 

required even in the absence of a repeated request for an accident instruction.  Finally, 

even if the failure of defense counsel to request once again an accident instruction might 

be perceived as a waiver of some sort, the McTiller and Triplett decisions make it clear 

that this would be ineffective assistance of counsel and that reversal is mandated.  113 

So. 3d at 1292 (& 24); 666 So. 2d at 1361-62.      
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For the foregoing reasons, the denial of an accident instruction as part of the 

original jury instructions, as well as the subsequent failure to give an accident instruction 

after the jury sent its note, requires reversal in this case.   

CONCLUSION 

 For the foregoing reasons, and on the basis of the authorities cited, Appellant 

Matthew Edward Pierce’s conviction must be reversed and this case must be remanded 

for a new trial. 
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