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REPLY BRIEF OF McARTHUR THAMES SLAY AND DEWS, PLLC  
IN SUPPORT OF CROSS-APPEAL 

 
 For the reasons set out in its primary brief, McArthur Thames Slay and Dews, PLLC 

(“McArthur Thames”) submits that the trial court’s dismissal of all of Plaintiffs’ claims should 

be affirmed.  McArthur Thames’ cross-appeal raises issues that need only be addressed if this 

Court remands the case.   

 Plaintiffs’ response to the cross-appeal fails to dispute essential elements of McArthur 

Thames’ arguments and highlights the flaws in their case that support the trial court’s dismissal 

of all claims.  As discussed in McArthur Thames’ primary brief, Plaintiffs relied on a 

complicated creation of hypothetical financials to support their only claim – that if McArthur 

Thames had notified Wallace of misclassified personal expenses in the 2007 audit, Wallace 

would have returned to management of Wallace Construction in 2008, Wallace would not have 

“lost everything,” and the Company would have achieved the financial results predicted by 

Plaintiffs’ experts.  McArthur Thames carefully refuted Plaintiffs’ arguments by pointing out the 

legal and factual inadequacies in Plaintiffs’ case.   

 In an attempt to avoid the bar of the statute of limitations on cross-appeal, Plaintiffs argue 

that some of their claims arose in 2010, but that argument is inconsistent with their reliance on 

the hypothetical financials that assumed Wallace would have returned to management of the 

Company in 2008.  Plaintiffs’ only argument in support of the discovery rule exception is based 

on conclusory assertions that do not dispute or even address specific facts to the contrary.  

Plaintiffs’ arguments on the discovery issues are incompatible with their primary arguments on 

appeal and with established Mississippi law.  That is, Plaintiffs rely on Wallace’s assertions of 

financial ruin, yet refused to produce his personal financial records. And Plaintiffs rely on the 

purported “sale price” of the Company in mid-2012 as “fair market value” for purposes of 
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damages, yet refuse to produce records of post-sale transactions that unequivocally affected the 

value of the Company at the time of sale.    

I. BECAUSE PLAINTIFFS HAVE NOT MET THEIR BURDEN OF 
ESTABLISHING APPLICABILITY OF THE DISCOVERY RULE, THEIR 
CLAIMS ARE BARRED BY THE STATUTE OF LIMITATIONS.   

 Plaintiffs respond to McArthur Thames’ cross-appeal on the statute of limitations with two 

arguments – first, that only some of their claims are time-barred and, second, that the time-barred 

claims are saved by the discovery rule.  Plaintiffs did not make the first argument to the trial 

court, and their experts do not support any claim other than one that arose in April of 2008.  As 

to the second argument, Plaintiffs altogether fail to identify any act of diligence on their part that 

supports application of the discovery rule.  

A. Plaintiffs’ Only Claims are Barred by the Statute of Limitations.  
 

 Plaintiffs never argued to the trial court that some of their claims were timely.  See R. 7275-

79, 7250-71. Their argument to the trial court and their only damages theory were based solely 

on a single claim that arose in April 2008, not multiple claims that arose each year.1  In other 

words, the statute-of-limitations argument presented on appeal is not the issue that the trial court 

decided; Plaintiffs have, “chosen in this Court an entirely different line of battle from that chosen 

in the court below.” Bailey v. Collins, 215 Miss. 78, 60 So.2d 587, 589 (1952).  It is, however, 
                                                           
1  Plaintiffs continue to re-invent their claims on appeal.  In the trial court, Plaintiffs emphatically 
claimed only damages for lost business value and profits from April 2008 through 2012.  As McArthur 
Thames pointed out in its initial brief, Plaintiffs repeatedly advised the trial court that their only claim for 
damages was the one set out by their experts.  See McArthur Thames Brief, pp. 38-40.   Plaintiffs’ experts 
expressly and exclusively relied on a cause of action and damages that arose in April 2008.  See, e.g., R.E. 
8, R. 8408, 8269.  In their appellate brief, however, Plaintiffs put forth a wholly different theory of 
damages:  that they could have “avoided millions of dollars of additional theft” and “much of the $3.7 
million in personal expenses charged to the company.”  Pl. Brief, pp. 12, 22. This theory was never 
presented to the trial court or addressed by Plaintiffs’ experts. Additionally, the record shows that at least 
$3 million of that $3.7 million was directly attributable to personal expenses of Wallace and his family. 
See McArthur Thames Brief, p. 39; R.E. 33, R. 8984-89 (Dameworth deposition).   Now, in their reply 
brief, Plaintiffs argue yet another theory, a claim arising in 2010, not 2008. As with Plaintiffs’ other 
theories, this one is also not supported by the record or addressed by Plaintiffs’ experts.   
 

https://www.lexis.com/research/buttonTFLink?_m=22970fc976785fdea61bcc2d6dbad097&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b513%20So.%202d%20922%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b215%20Miss.%2078%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAA&_md5=e4c3f3d8f441a9e10ba9185521e24ba5
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“one of the most fundamental and long established rules of law in Mississippi … that the 

Mississippi Supreme Court will not review matters on appeal that were not raised at the trial 

court level.”  Lewis v. Forest Family Practice Clinic, P.A., 124 So.3d 654, 658 (Miss. 2013).   

 That fundamental rule is especially applicable here because the record simply cannot be 

construed to support separate claims for separate audits. This is highlighted by the fact that 

Plaintiffs’ liability expert did not even investigate misclassification of expenses for the 2010 and 

2011 audits.  R. 10292.   

The record also contains no expert analysis of damages or causation based on individual 

claims for separate audits.  That is critical because damages and causation require more than a 

mere possibility or “could have” and must be “established with reasonable certainty.”  John G. 

Corlew & Kathy K. Smith, Damages Law for Mississippi Trial Practice 55-56 (2006).    

Plaintiffs’ experts on damages and causation based their opinions on a single claim 

arising in 2008.  As discussed in detail in McArthur’s Thames’ initial brief, Plaintiffs’ experts 

relied on selected pieces of Wallace Construction’s financial results for the years 1998 through 

2007 to create hypothetical financial results for Wallace Construction from 2008-2012.  

Summerford’s opinions on causation and damages are inextricably premised on Wallace’s return 

to the Company in 2008:   “Wallace maintains without question that he would have stepped back 

into an active management role at least by April 1, 2008.”  R.E. 8, R. 8269 (emphasis added).  As 

reflected in his “significant hypothetical assumption,” Dameworth’s valuation opinion and 

hypothetical financials (on which Summerford relied for his causation and damages opinions) 

similarly assumed Wallace’s return in 2008.  His opinion was expressly premised on this core 

assumption:   

had the Company Board of Directors promptly been made aware of the alleged 
misstatements, actions would have been taken that would have enabled the 
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Company’s financial performance and financial condition between 2008 and 2011 
to be more reflective of the trajectory the Company had been on prior to 2007.   

R.E. 8, R. 8408 (emphasis added).   

 Notably, Plaintiffs wholly relied on these experts for all discovery and proof of damages. 

Plaintiffs repeatedly represented to the trial court and McArthur Thames that only Plaintiffs’ 

experts could and would testify on the issue of damages.  See, e.g., R.E. 6, R. 6046, 6055 

(Plaintiffs’ discovery responses refer solely to Summerford’s expert report for support of 

damages); R.E. 7, R. 4068, 4074-75 (Plaintiffs refer to experts for proof of damages and decline 

to provide 30(b)(6) witness from Company to testify about damages); R. 4090 (Plaintiffs’ 

counsel states Plaintiffs “will allow its experts’ testimony to serve as testimony on behalf of the 

Company” for damages and causation); R.E. 18, R. 4106-08 (No one at Wallace Construction “is 

competent” to testify about damages); T. 509-13 (In hearing before trial court, Plaintiffs’ counsel 

confirms that experts are sole witnesses on damages). Plaintiffs’ experts, however, never 

presented or addressed separate claims based on different years.  

 Even if the record could be construed to assert multiple claims based on separate audits, the 

damages that Plaintiffs assert are not divisible into constituent parts based on individual years.  

Summerford explained to the trial court, “I liken it to a bleeding, like … somebody that got cut 

with a knife …, there was a bleeding that started April 1st, 2008.  … [and] the company died … 

as of June 30th, 2012.”  T. 1257-58.  Plaintiffs’ theory of damages and causation is so 

undisputedly complex that two years of damages cannot be excluded from the analysis.  

Plaintiffs concede the complexity of the damages analysis. See, e.g., T. 230 (“your honor, there’s 

not anything simple about this case.”); T. 231 (“The damages in this case are complicated, are 

just like the rest of the case.  They have to be supported by expert testimony.  Fair enough?”).  

That complexity of the damages analysis renders division of elements of damages attributable to 
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different years even more complicated if not impossible. In fact, two of the three years that 

Plaintiffs claim are not barred by limitations - 2009 and 2010 - were anomalies in the history of 

Wallace Construction; 2009 had some of the lowest historic revenues and 2010 had the highest 

(attributable to the BP Oil Spill). See Pl. Reply Brief, p. 9; R.E. 9, R. 9375-76 (Koerber’s 

compiled chart).  

Plaintiffs attempt to avoid the bar of the statute of limitations by claiming to have 

multiple claims in different years.  This argument fails because Plaintiffs plainly did not pursue 

multiple claims in the trial court.  Plaintiffs never presented to the trial court any theory of 

multiple claims based on separate years. They expressly relied on their experts to articulate 

essential elements of their claims, and those experts’ opinions do not support multiple claims 

based on separate years.  In the end, Plaintiffs’ only theory of recovery is expressly and 

singularly premised on a single claim that arose in April 2008, not claims that arose years later.   

B. The Discovery Rule is Not Applicable because Plaintiffs have not made any 
showing of “Reasonable Diligence.”  

 
 Under the discovery rule exception to the statute of limitations, Plaintiffs bear the burden of 

establishing that they could not and did not discover their claim despite “reasonable diligence.” 

See Gulf National Bank v. King, 362 So.2d 1253, 1255 (Miss. 1978); Miss. Code Ann. 15-1-

49(2).  In the context of summary judgment, McArthur Thames is entitled to judgment as a 

matter of law if Plaintiffs, “fail … to make a showing sufficient to establish the existence” of 

genuine questions of material fact on the element of reasonable diligence.  See Galloway v. 

Travelers Ins. Co., 515 So.2d 678, 684 (Miss. 1987).   

In the trial court and on appeal, McArthur Thames set out specific facts in the record that 

refute the exercise of any diligence at all, thereby meeting its burden for summary judgment.  In 

order to avoid summary judgment, Plaintiffs then had the burden to dispute those facts.  
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Plaintiffs, however, do not argue that Wallace was diligent and do not even attempt to refute the 

facts identified by McArthur Thames that demonstrate the lack of diligence.  Instead, they appear 

to rely on Wallace’s conclusory denials of knowledge and his assumption that expenses were 

charged correctly. For example, Plaintiffs point to Wallace’s testimony that he “never dreamed” 

that employees were “stealing” from the Company and “intentionally miscoding their additional, 

unauthorized expense.”  Pl. Reply Brief, p. 12. As the party who bears the burden of proof at 

trial, Plaintiffs must offer more than these conclusory assertions to avoid summary judgment. 

See, e.g., Dalton v. Cellular South, Inc., 20 So.3d 1227, 1234-35 (Miss. 2009); see also Serton v. 

Lockheed Martin Corp., No. 4:09-cv-162, 2011 U.S. Dist. LEXIS 66738 *10 (S.D. Miss. June 

20, 2011)(“speculation and unsupported assertions” insufficient to avoid summary judgment).  

The conclusory nature of Plaintiffs’ denials is particularly glaring in light of their failure 

to question or even address the facts set out by McArthur Thames.  McArthur Thames identified 

specific facts from the record that refute Wallace’s bare assertion that he relied on employees 

and assumed that they were correctly charging expenses.  Plaintiffs neither address nor question 

those facts, leaving them undisputed for purposes of summary judgment.  For example, Plaintiffs 

never explain how Wallace could assume that his personal expenses were properly coded when 

he never reviewed his credit card bills or gave the accounting department any information to 

distinguish personal from business expenses.  See R.E. 19, R. 12116-17, 12144.  Plaintiffs even 

continue to claim that Wallace authorized “limited personal expenses” for certain employees.  

McArthur Thames, however, set out undisputed proof that Wallace never put a dollar amount on 

those expenditures and never discussed the expenditures with anyone except those certain 

employees.  See R.E. 19, R. 12127, 12138.  In the end, Plaintiffs’ only argument of reasonable 

diligence amounts to nothing more than “speculation and unsupported assertions” that are 

directly refuted by established facts.  
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Plaintiffs only partially address the issues raised by the Palm Plaza transaction.2  In 2006, 

the Company board authorized Dunaway to sign the Palm Plaza agreement “upon such price, 

terms, and other conditions that he may deem proper, in his sole discretion.”  R.E. 17, R. 12582-

83 (emphasis added). Dunaway signed the agreement with Palm Plaza and the Company 

operated under that agreement (making substantial payments and receiving benefits) until the fall 

of 2008. While characterizing Dunaway’s execution of the agreement as “unauthorized,” 

Plaintiffs do not address the board resolution granting him authorization, how the Company 

operated under the agreement for two years if it was “unauthorized,” or why this supposedly 

“unauthorized” conduct did not trigger some investigation into Dunaway’s work.3  These 

unanswered facts demonstrate that, at least by the fall of 2008 (and earlier based on work on the 

contract), Wallace had solid evidence that Dunaway was not acting in the best interest of the 

Company.  The exercise of reasonable diligence, at a minimum, would require investigation into 

other actions by Dunaway.   

Plaintiffs’ arguments evoke the memorable scene where Captain Renault feigns outrage 

upon discovering gambling at Rick’s Café in the film Casablanca.4 Wallace had been directing 

                                                           
2  The Palm Plaza contract was one of several large real estate investments that Wallace and the 
Company made before the Great Recession.  See McArthur Thames Brief, pp. 11-12, 44-45. 
 
3  Plaintiffs characterize Dunaway’s conduct as “nefarious” but do not address the inconsistencies 
between their own representations to the Louisiana court and the plain language of the board resolution. 
Although Plaintiffs suggest that McArthur Thames had some obligation to uncover these issues in its 
audits, McArthur Thames had nothing to do with the Louisiana litigation and, in particular, did not 
prepare the affidavits in that case.    
   
4  Rick: How can you close me up? On what grounds?  

Captain Renault: I'm shocked, shocked to find that gambling is going on in here!  
[a croupier hands Renault a pile of money]  

Croupier: Your winnings, sir.  
Captain Renault: [sotto voce] Oh, thank you very much. [aloud]  
Captain Renault: Everybody out at once!  

See http://www.imdb.com/title/tt0034583/quotes.   

http://www.imdb.com/name/nm0000007/?ref_=tt_trv_qu
http://www.imdb.com/name/nm0001647/?ref_=tt_trv_qu
http://www.imdb.com/name/nm0197950/?ref_=tt_trv_qu
http://www.imdb.com/name/nm0001647/?ref_=tt_trv_qu
http://www.imdb.com/name/nm0001647/?ref_=tt_trv_qu
http://www.imdb.com/title/tt0034583/quotes
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payment of his personal expenses and those of others he favored for years.  McArthur Thames 

Brief, pp. 9-11, 43-44.  While he failed to exercise any diligence or even pay any attention to 

financial matters at Wallace Construction, his claim to be “shocked, shocked” by the 

misclassification of expenses simply rings hollow.     

Plaintiffs conclude their statute of limitations argument with a partial and thereby 

misleading quote from the trial court.  The trial court did not find that there was “sufficient 

evidence for a jury to find that all of the Wallaces’ claims accrued no earlier than the spring of 

2012.”  See Pl. Reply Brief, p. 13.  In the context of excluding Summerford’s causation opinion, 

the trial court stated:   

With regard to the second premise (although the fact is contested and 
questionable), there is sufficient basis in the court record that a jury could find 
that Wallace was generally unaware of the financial condition of his company in 
2008 and that his ignorance could be attributable to the defendant’s alleged 
negligence.” 
 

R. 14071-72.  

Plaintiffs do not mention the clarifying footnote that the trial court attached to this 

passage:   

Since many of the shenanigans that the auditors reputedly failed to uncover were 
apparently going on long before 2008, this factual premise itself is doubtful.  But 
even assuming that a reasonable jury could find this fact to be true, it by itself is 
insufficient to show a nexus between the alleged breaches and the claimed injury.  
  

R. 14072, n. 23. 

The record clearly demonstrates that McArthur Thames presented undisputed facts 

establishing that the only claim asserted by Plaintiffs was barred by the statute of limitations.  

Plaintiffs responded only with bare and conclusory assertions that are not supported by the 

record and are insufficient to avoid summary judgment.  The trial court’s denial of summary 

judgment should be reversed.   
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II. THE TRIAL COURT ERRED IN DENYING PRODUCTION OF POST-SALE 
DOCUMENTS AND INFORMATION.  

Without any citation to the record, Plaintiffs assert that McArthur Thames violated Rule 

4.04 of the Uniform Rules, which requires motions to compel to “quote verbatim each contested 

request, the specific objection to the request, the grounds for the objection and the reasons 

supporting the motion.”  By its language, the rule applies to discovery disputes that arise from a 

written objection to a specific discovery request.  Here, however, Plaintiffs did not make written 

objections to production of post-sale documents or information.  See, e.g., R. 1385-1406 (no 

objection to production of documents “to the present”).  Instead, Plaintiffs first stated their 

refusal to produce post-sale documents and information in depositions and documents production 

during the course of discovery.  It was this conduct – not any “contested request” - that lead to 

McArthur Thames’ motion for a discovery order. R. 2181.  Under these circumstances, Rule 4.04 

is not applicable.  In any event, the context of McArthur Thames’ motion was sufficiently clear 

for the trial court to rule.    

The requested post-sale information is relevant and the trial court abused its discretion in 

denying production.  Evidence is relevant if “(a) it has any tendency to make a fact more or less 

probable than it would be without the evidence; and (b) the fact is of consequence in determining 

the case.”  Miss. R. Evid. 401.  Here, Plaintiffs use the stated sale price and pre-sale financials to 

calculate damages and to allege breach of duty by McArthur Thames.  See R.E. 8, R. 8271 

(Summerford damages based on difference between Dameworth’s hypothetical valuation and 

“actual price (loss) that Wallace sold TLWCI for on June 30, 2012.”); R. 10081-82 (Arnold 

relies on receivables for two projects that were changed by post-sale events).   
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Contrary to Plaintiffs’ argument, McArthur Thames is not seeking the post-sale 

information to review “post-sale activities of Wallace Construction” or the infusion of capital by 

the purchasers.  McArthur Thames sought post-sale information in order to check Plaintiffs’ 

allegations, including Summerford’s damages opinion, that rely on the purported sales price and 

pre-sale financial records. Without the post-sale information, McArthur Thames cannot dispute 

Plaintiffs’ self-serving representations of the value of the Company.  

Plaintiffs do not dispute that their experts relied on the 2012 sale price as “fair market 

value” in their calculation of Plaintiffs’ alleged damages.  R.E. 8, R. 8271, 8402.  Therefore, the 

value of the Company on June 30, 2012, is clearly a “fact of consequence in determining the 

case” under Rule 401(b).  If the sale price is not the “fair market value,” then any calculation of 

damages based on the sale price as “fair market value” is subject to question before the jury or 

exclusion by the trial court as unreliable.  The record shows (and Plaintiffs do not dispute) that 

Wallace did not conduct any independent valuation of the Company to determine the sale price; 

instead, he relied on valuation by the prospective purchaser.5      

Moreover, the record shows that the financial statements adjusted down by the buyer and 

used for the sale were adjusted up after the sale.  (Plaintiffs do not dispute that these changes 

were made or that they affected pre-sale financial reports.) While the adjustments were made 

after the sale, they were not attributable to post-sale activity.  The adjustments reflected 

                                                           
5  That fact alone undermines use of the “sale price” as “fair market value.”  Under the Mississippi 
pattern jury instructions, “fair market value” requires more than simply a willing seller and a willing 
buyer.  “You are instructed that the term ‘fair market value’ as used in these instructions means the price 
land would bring if it were offered for sale in the open market by a seller who is not under an obligation 
to sell, for a price paid by someone who is not under an obligation to buy the land, and where the buyer 
and seller have reasonable knowledge of the material facts concerning the property.”  Miss. Model Jury 
Instructions Civil § 21.3.  The sale by Wallace of his stock in Wallace Construction was clearly a forced 
sale because Wallace states he had no choice but to sell.  R.12142.  
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collection of receivables attributable to pre-sale work that had been written off by the purchasers 

before the sale. These adjustments directly affect the value of the Company at the time of sale. If, 

for example, the pre-sale financials show non-collectible receivables of five million dollars, and 

the Company receives payment of those receivables after the sale, the necessary accounting 

change alters the pre-sale financials as well as the value of the Company at the time of sale. That 

is what happened.  Before the sale, the purchasers wrote off oil spill receivables from 

$11,540,814 down to $6,358.070, but increased the same receivables to $14,505,413 after the 

sale. R.E. 9, R. 9333 (Koerber’s analysis).  Without access to these post-sale transactions, 

McArthur Thames cannot challenge key elements of Plaintiffs’ claim of lost profit and 

diminished value. 

The post-sale information is also relevant to Plaintiffs’ claim of wrongdoing by McArthur 

Thames.  Plaintiffs claim that McArthur Thames improperly recorded receivables relating to the 

BP oil spill and the Texas Action Frac jobs.  See R. 10081.  If post-sale payments reflect the 

extent to which those receivables were actually collected, then those payments are relevant to 

analysis of the standard of care.   

Although Plaintiffs attempt to distinguish this Court’s admonition in West v. West, 891 

So.2d 203 (Miss. 2004), that case supports McArthur Thames’ need for the post-sale documents 

and information.  Without those documents, McArthur Thames (and the jury) must accept 

Plaintiffs’ “self-interested assertions” of the value of the Company on the date of sale.  

Therefore, the trial court’s refusal of McArthur Thames’ motion to compel production of post-

sale documents was an abuse of discretion. 
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III. THE TRIAL COURT ERRED IN DENYING DISCOVERY OF THE 
WALLACES’ PERSONAL FINANCIAL INFORMATION 
 

 In its initial brief, McArthur Thames explained that the personal financial records of the 

Wallaces were relevant and discoverable because the Wallaces claim that they are “broke” and 

that they paid some of their own personal expenses.  In their reply brief, Plaintiffs repeat these 

assertions. Their brief begins with the claim that McArthur Thames caused the Wallaces to “lose 

everything.”  Pl. Reply Brief, p. 1.  See also id. at p. 11 (“some of the Wallaces’ personal 

expenses were paid by the company.” (emphasis added)).  Plaintiffs have interjected the 

Wallaces’ personal financial situation into this case; it was an abuse of discretion to deny 

McArthur Thames’ access to documents and information necessary to refute these claims.  

 Plaintiffs concede that they would present testimony to the jury that the Wallaces are 

“broke” and lost “everything” and that the Company did not pay all of their personal expenses.6  

But they argue that McArthur Thames does not “need” the personal financial information 

because that is not the “controlling issue” in this case and because Plaintiffs’ experts have opined 

that the Wallaces suffered loss of the Company.  Pl. Reply Brief, p. 17-18.   In other words, 

Plaintiffs would again have McArthur Thames simply accept Plaintiffs’ “self-interested 

assertions,” a position that this Court rejected in West, 891 So.2d at 218-19.   

 Therefore, the Wallaces’ personal financial information is a fact of consequence in this 

litigation because Plaintiffs rely on the Wallaces’ financial situation and their payment of 

                                                           
6  McArthur Thames questions whether the Wallaces paid any of their expenses.  The record suggests 
that the Wallaces charged every personal expense through credit cards paid by the Company.  For 
example, the Wallaces charged expenses related to their personal housekeeper and their home utility bills.  
See, e.g., R.E. 20, R. 4272-73; 4249-51; McArthur Thames Brief, p. 9.  The number and amount of 
personal expenses that the Wallaces paid directly is relevant to the claim that Wallace assumed all of his 
expenses were properly characterized in the Company financial records.   
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personal expenses.  The Wallaces’ personal financial information is relevant because it tends to 

make Plaintiffs’ representation on those issues “more or less probable.”  For these reasons, 

should this Court remand this case for trial, it should direct the trial court to compel Plaintiffs to 

produce the requested documents.   

IV. CONCLUSION 

 The financial difficulties of Plaintiffs were self-inflicted, not caused by audit errors.  

Plaintiffs were hiding what they blame their auditors for not finding.  The decision of the trial 

court to exclude Plaintiffs’ causation expert and grant summary judgment to the Defendant 

should be affirmed.  Alternatively, Plaintiffs’ claims for damages arose in April of 2008 and are 

time barred.   

 Plaintiffs’ attempt to argue new claims, made for the first time on appeal, should not be 

rewarded as they are both barred and unsupported.  Finally, while the journey of this case should 

end in this Court, if remanded, discovery issues should be addressed so further proceedings are 

not compromised by them. 

THIS the 11th day of January, A.D., 2017. 

          Respectfully submitted, 

 
           MCARTHUR THAMES SLAY AND   
           DEWS, PLLC 
 
           By:     s/ David M. Ott                           . 
            DAVID M. OTT, MSB #3948 
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