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IN THE SUPREME COURT OF MISSISSIPPI 
 
T.L. WALLACE CONSTRUCTION INC. Appellants/Cross-Appellees 
THOMAS WALLACE AND JANETTE WALLACE 
 
v.                  
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STATEMENT OF APPELLEE/CROSS-APPELLANT 
REGARDING ORAL ARGUMENT 

 
 

ORAL ARGUMENT REQUESTED 

Although the legal issues raised in this appeal are not novel, Appellee requests oral 

argument to assist the Court in understanding the complex facts and financial issues presented by 

the case. 
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STATEMENT OF ISSUES 
 

Direct Appeal 
 

   A.    Because the factual and accounting issues in this case are complex and beyond the 

understanding of most lay people, the trial court properly held that Plaintiffs must establish 

causation with expert proof.   

   B.    The trial court did not abuse its discretion and properly held that neither Wallace’s lay 

testimony nor Summerford’s expert opinion were sufficient to establish a causal link between 

Defendant’s alleged breach of duty and Plaintiffs’ claimed damages.  Summary judgment and 

dismissal of all claims was proper. 

1. Wallace’s testimony about what he would have done if he had returned to manage 

Wallace Construction in 2008 was so vague and speculative that it does not support 

Plaintiffs’ burden of establishing causation.   

2. Summerford’s opinion was not supported by reliable methodology or factual basis 

in the record.  The trial court properly exercised its gatekeeping responsibilities and 

discretion to exclude his testimony.   

Cross-Appeal 
 

   A.    The trial court erred in failing to dismiss Plaintiffs’ complaint as barred by the applicable 

statute of limitations because Plaintiffs failed to meet their burden of showing that they exercised 

diligence or otherwise qualify to claim the benefits of the discovery rule.   

   B.    The trial court erred and abused its discretion in limiting discovery of Company financial 

information to June 30, 2012, because that ruling deprived Defendant of necessary information 

to dispute Plaintiffs’ liability and damages claims.   

   C.    The trial court erred and abused its discretion in refusing discovery of the Wallaces’ 

personal accounts because that ruling deprived Defendant of necessary information to dispute 

Plaintiffs’ claims based on the Wallaces’ financial condition.  
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INITIAL BRIEF OF APPELLEE MCARTHUR THAMES SLAY AND DEWS, PLLC 

I.  OVERVIEW 

 T.L. “Tommy” Wallace used his business as a personal checking account and withdrew over 

$45 million from his Company in less than seven years; then he “sold” it for $1,000. Now 

Wallace and the new owners claim that the Company auditors failed to find $3.7 million in 

personal expenses hidden in jobs and overhead and blame them for every bad decision of 

Wallace and his Company over four years. Plaintiffs never claimed the money paid for those 

personal expenses as damages in this case, and rightly so, because most of that money paid for 

Wallace’s own personal expenses. Rather, Plaintiffs’ sole claim of damages is for more than $14 

million in supposedly lost profits and Company value over a four year period. Plaintiffs base this 

expert-manufactured damage model entirely on Wallace’s returning from retirement to run the 

Company, then comparing unrealistic projected and made-up gains to the “sale price.” Despite 

the obvious importance of the sale of the Company, Defendant was denied complete information 

about the “sale price” and side deals related to this litigation. The trial court correctly held that 

Plaintiffs’ lay and expert testimony of this elaborate and murky causal chain was insufficient as a 

matter of law to connect these damages to the Defendant.   

For as long as he can remember, Plaintiff Tommy Wallace, the 100% owner of Plaintiff T. 

L. Wallace Construction Company, paid family and personal expenses through his Company. 

Wallace also authorized key employees to do the same. He never inquired about the amount of 

personal expenses or how they were charged on the Company’s books. Company accounting 

personnel misclassified personal expenses to the benefit of Wallace and the Company and hid 

these entries from Company auditors, McArthur Thames Slay and Dews, PLLC.  In 2006, after 

receiving distributions of almost $30 million and at almost seventy-five years old, Wallace 
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became less active in management of the Company. But Wallace continued to charge his 

personal expenses and authorize others to do so as well.   

In 2012, Wallace was told that the Company required additional cash to continue operations.  

Wallace claims that this was the first time he discovered that key employees charged expenses 

without or beyond his authorization and that employees misclassified these and Wallace’s own 

personal expenses on the Company’s books. Plaintiffs contend that McArthur Thames should 

have discovered these issues in audits and told Wallace about them in 2008. According to 

Plaintiffs’ sole damages theory, if Wallace had learned about this, he would have “done 

something.”  Plaintiffs’ experts opined that, if Wallace had returned to manage the Company in 

2008, he would have “saved” the Company, increased the Company’s value more than $10 

million, and produced almost $5 million more in profits based on an historical period where the 

Company lost $3.4 million. They ignore, among many other things, the fact that Wallace 

withdrew $10 million more just in distributions than the Company made in profits. 

The trial court excluded the testimony of Plaintiffs’ only causation expert and further held 

that Wallace’s lay testimony was insufficient to establish causation. With no proof of the 

essential element of causation, the trial court properly granted summary judgment. On appeal, 

Plaintiffs argue that expert proof of this complicated causation chain is not required because 

Mississippi only requires expert proof of causation in medical malpractice actions. They also 

argue that Wallace’s testimony is sufficient to establish causation. Yet Wallace and the experts 

give only their unsupported assurance of this $15 million projected financial improvement, 

devoid of any connection to Defendant or what would be different. In challenging exclusion of 

their causation expert, Plaintiffs fail to provide reliable support for his opinions and make no 

reference to Daubert or Rule 702’s reliability and relevancy requirements.  
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II.  STATEMENT OF THE CASE 

A.  PROCEDURAL HISTORY 

Plaintiffs, Wallace Construction and Mr. Wallace, filed their Complaint on January 10, 

2013, alleging that McArthur Thames and Raymond Polk committed malpractice in the auditing 

of Wallace Construction. 1

Plaintiffs claim Defendant breached the standard of care for the 2007 to 2011 audits.

  R.0001-29 (Complaint).  The trial court added Janette Wallace as a 

Plaintiff and dismissed Polk as a defendant. R.0562-63; R.7553. Plaintiffs have not appealed the 

dismissal of Polk or any issues relating to Mrs. Wallace.  See R.15040. 

2

Defendant moved the court for clarification of the claims made and damages sought by each 

Plaintiff. R.1344. The trial court directed Plaintiffs to provide damages information with 

specificity in supplemental discovery and the reports of Plaintiffs’ experts. T.235. Plaintiffs 

relied on their experts’ reports to set out their damages claims. See R.E.6, R.6046, 6055 (both 

Plaintiffs’ responses to Defendant’s damage interrogatory refer to expert’s report); R.E.7, 

R.4074-75 (Plaintiff’s response to 30(b)(6) notice refer damages issues to experts). Although 

Plaintiffs mentioned other types of damages in their discovery responses, their expert reports and 

their issues on appeal only address lost business value and lost profits. The parties engaged in 

extensive discovery including over fifty depositions and half a million pages of documents. 

  

Plaintiffs primarily argue the alleged failure of the auditors to locate and report personal 

expenses charged as job costs and overhead caused their damages.  Pl. Brief pp. 2,4,5,6,9,12 and 

22.  The 2011 audit was withdrawn by the Defendant based on information learned after the 

audit was issued.  R.0003. 

                                                           
1  T.L. Wallace Construction, Inc. is referred to as “Wallace Construction” or “Company” and Mr. T.L. 
Wallace is referred to as “Wallace” or “Mr. Wallace.” McArthur Thames Slay and Dews, PLLC  is 
referred to as “McArthur Thames.” 
2  Audits for each year are performed in the months following the end of the fiscal year, so the 2007 
audit was conducted in early 2008, etc.  
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McArthur Thames objected to Plaintiffs’ limiting all discovery to June 30, 2012 and requested a 

discovery order from the court.  R.E.5, R.2181.  Plaintiffs responded and over Defendants’ 

objections, the court established this discovery cutoff date of June 30, 2012.  R.2351 (response); 

R.E.2, R.2752, 2883 (orders).  The court also refused to compel the Wallaces’ personal checking 

accounts.3  R.4241-52 (motion); R.E.3, R.4470 (order).  See also infra at pp. 47-50 (Defendant’s 

cross-appeal of discovery orders).  Relying on the trial court’s discovery cutoff, Plaintiffs 

repeatedly directed deponents not to answer questions.4 For example, Plaintiffs’ counsel directed 

non-party witnesses not to answer questions about Wallace Construction’s profits reflected in the 

2012 audit or about the current financial condition of Wallace Construction. R.3109-14; R.3153-

56. Plaintiffs’ counsel also directed Tommy Duff not to answer questions about the Company’s 

2012 final financial results, even after Duff testified that, in the construction business, it takes 

months to resolve payments and billings.5

Plaintiffs designated two experts important to this appeal.  Ralph Summerford issued a 

report of his opinion on lost profit damages of Wallace Construction, lost value of Wallace’s 

stock, and causation linking these damages to McArthur Thames.  Summerford incorporates and 

relies on William Dameworth, who prepared a projected valuation of the Company as of June 30, 

2012 subject to multiple assumptions.  R.E.8, R.8265.  McArthur Thames’ expert, James 

Koerber, prepared a report that chronicles the failure of Dameworth and Summerford to comply 

 R.E.30, R.3201-05.  

                                                           
3  Defendant addressed these issues in its second and fourth motions in limine.  See R.12982-13054; 
R.13082-92. 
4  Plaintiffs’ counsel also directed witnesses not to answer questions regarding communications with 
their experts.  See, e.g., R.3163-67 (Plaintiffs’ counsel directed Company bookkeeper not to testify about 
her communications with Plaintiffs’ experts). 
5  Plaintiffs’ counsel also directed Tommy Duff not to answer questions about the existence of any 
agreement between Plaintiffs and the Duff brothers regarding litigation about Defendant. See R.2669-71.  
Defendant moved to compel production of any agreements concerning prosecution of this litigation or 
assignment or proceeds and, after in camera review of one document, the trial court denied Defendant’s 
motion except as to a provision regarding attorneys’ fees.  R.4131-32.   
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with applicable professional guidelines or apply any recognized methodology. R.E.9, R.9305. 

McArthur Thames moved to exclude Dameworth and Summerford. R.8236. 

Before deciding these complex motions, the trial court entered an order appointing 

JuriLytics6 to “advise the Court on issues relating to the admissibility of expert testimony in this 

matter.” R.12858.  Plaintiffs moved to reconsider this order.  R.12899.  The Court denied the 

motion for reconsideration.  R.12952. Plaintiffs have not appealed this issue.7

The trial court held an evidentiary Daubert hearing on August 17-18, 2015.  T.0822-1365.  

On August 26, 2015, the trial court entered an order preliminarily finding that Summerford and 

Dameworth’s opinions on damages and causation were unreliable. The court requested Plaintiffs 

to address its concerns as to admissibility. R.E.4, R.12958 (order); R.13450 (Plaintiffs’ 

response).  The trial court excluded the causation testimony of Summerford.  R.14065-76.   

  R.15040. 

McArthur Thames renewed its motion for summary judgment for lack of evidence of 

causation.8

                                                           
6  According to the trial court, “JuriLytics . . . provides courts and attorneys with high-level academic 
peer review of expert reports.” R.14067 (n.7).  The trial court received four independent reviews of the 
expert reports and made them available to the parties.  Id.  “Professor David Faigman is the co-founder 
and CEO of JuriLytics and is the John F. Digardi Distinguished Professor of Law at the University of 
California Hastings College of the Law.  He is a leading scholar in science and the law and regularly 
teaches science to judges. . . .”  R.14067 n.7. See generally www.jurilytics.com. 

  R.14100-37. Faced with exclusion of their sole causation expert, Plaintiffs argued 

that expert testimony was not required and the lay testimony of Wallace was sufficient.  

R.14409-28. Plaintiffs relied on their sole theory of damages for lost profits and lost business 

value; they did not present or mention any other theory or method of calculating damages. See 

Id.  After a hearing, the trial court granted McArthur Thames’ motion and dismissed Plaintiffs’ 

claims.  R.14927. The trial court denied Plaintiffs’ motion for reconsideration.  R.15039.   

7  Plaintiffs’ raised this in their Statement of Issues on Appeal but not in their Brief.  R.15046. 
8  At the close of discovery, McArthur Thames moved for summary judgment on multiple grounds 
including the lack of expert proof of causation.  McArthur Thames cross-appeals the denial of its motion 
for summary judgment on the ground that Plaintiffs’ claims are barred by the statute of limitations, 
R.4537 (motion); R.E.1, R.7549 (order). 
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Plaintiffs filed their notice of appeal of the Order Granting Defendant’s Motion for 

Summary Judgment and Judgment of Dismissal of Complaint and Order Denying Motion to 

Reconsider.  R.15040. McArthur Thames filed a timely Notice of Cross-Appeal.  R.15053.  

B.  TRIAL COURT RULINGS RELEVANT TO THE APPEAL 

The trial court made two rulings resulting in dismissal of Plaintiffs’ claims. In the first order, 

the trial court excluded Summerford’s expert opinion on causation because it was “based on 

inadequate and unreliable methodology and was inadmissible under Rule 702 of the Mississippi 

Rules of Evidence.”   R.14065-66. The trial court outlined the logic of Summerford’s causation 

opinion by identifying the four premises it required: (1) that Defendant was negligent in the 

2007-2011 audits; (2) that Wallace was unaware of the true state of his Company as a result of 

Defendant’s negligence; (3) that, if he had been aware of the true state of the Company, Wallace 

would have stepped back in to run the Company as he did from 1998 to 2006; and (4) that 

without Wallace’s guidance, the Company declined and ultimately died.  R.14071. The trial 

court accepted that there was sufficient evidence to create a jury issue on the first two premises 

(Defendant’s negligence and Wallace’s lack of awareness).9

On the final premise, the trial court held that Summerford “did not present any reliable 

analysis to demonstrate that any decline in the business [was] attributable to the alleged breaches 

or, moreover, that the demise of the Company was not probable, irrespective of Wallace’s 

return.”  R.14071. The trial court was unable to evaluate the methodology behind Summerford’s 

 The trial court held that no expert 

analysis was needed to assist a jury on the third premise, whether Wallace would have returned if 

he had been provided the information Plaintiffs’ claim the auditors should have supplied.   

                                                           
9  With respect to Plaintiffs’ claim that Wallace was wholly unaware of the financial issues, the trial 
court noted: “Since many of the shenanigans that the auditors reputedly failed to uncover were apparently 
going on long before 2008, this factual premise itself is doubtful.  But even assuming that a reasonable 
jury could find this to be true, it by itself is insufficient to show a nexus between the alleged breaches and 
the claimed injury.”  R.14072 (p. 8, n. 23). 
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opinion “because no methodology was used at all.”  R.14072. The court noted that 

Summerford’s opinion left unknown “whether or not Wallace had any clear or distinguishing 

skills that would allow a different outcome than the one that occurred.” In the end, the trial court 

was asked to take Summerford’s word that the Company would have survived and thrived with 

Wallace at the helm.  R.14072-73.  

The trial court relied on this Court’s opinion in Western Geophysical Co. of America v. 

Martin, 174 So.2d 706, 714-15 (Miss. 1965), to explain the connection between negligence and 

injury that is required:  “It is not enough that negligence of one person and injury to another 

coexisted, but the injury must have been caused by the negligence. Post hoc ergo propter hoc is 

not sound as evidence or argument.” Id. The trial court also analogized this case to a medical 

malpractice action for failure to diagnose. To establish causation in that case, the plaintiff would 

“be obligated to introduce reliable expert testimony that the cancer was treatable.” R.14075. 

Here, Summerford failed to reliably support his opinion “that the Company would have survived 

under Mr. Wallace but for defendant’s negligence.”  R.14075 (emphasis original).   

The trial court ultimately concluded:   

Beyond his assurances that, in his expert opinion, the Company would have survived 
if Mr. Wallace had stepped back in to save it, he provided no basis for his belief that 
Mr. Wallace would have stepped back in – beyond Wallace’s own assurances that he  
would have done so.  More problematically, he offers only conjecture and  
speculation that the Company had any likelihood of surviving if Wallace had 
returned.  

 
R.14076 (emphasis original). 

 
In its second ruling, the trial court dismissed all of Plaintiffs’ claims because there was no 

expert proof of causation and Wallace’s lay testimony was insufficient and too speculative to 

support that essential element. R.14927-30. The trial court relied on basic principles regarding 

experts guided by decisions of this Court in malpractice cases. The trial court cited the following: 

Dean v. Conn, 419 So. 2d 148 (Miss. 1982); Hickox v. Holleman, 502 S.2d 626 (Miss. 1987); 
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Powell v. Methodist Healthcare-Jackson Hospitals, 876 So.2d 347 (Miss. 2004); and Crosthwait 

v. Southern Health Corp. of Houston, Inc., 94 So.3d. 1126 (Miss. Ct. App. 2011).  R.14929. 

Finally, the trial court refused the proffered testimony of Wallace because all Wallace could add 

was speculation, which is insufficient as a matter of law. Double Quick, Inc. v. Lymas, 50 So.3d. 

292, 299 (Miss. 2010).  R.14929. The trial court denied Plaintiffs’ motion to reconsider. 

R.15039.   

C.  DEFENDANT’S STATEMENT OF FACTS RELEVANT TO THIS APPEAL 

Defendant McArthur Thames is an accounting firm with its office in Hattiesburg, 

Mississippi. R.0072. Plaintiff T.L. Wallace was the 100% owner of Plaintiff T.L. Wallace 

Construction, Inc. R.0002. Wallace Construction is a contractor in the business of constructing 

roads, bridges, and highways, and it grew around the time of Katrina to include commercial 

construction and disaster relief.  R.0002; R.E.9, R.9336.  At all times relevant to this litigation, 

Wallace Construction’s board of directors was appointed by Wallace. R.E.19, R.12100 (pp. 41-

42). Members of the board were T.J. Dunaway (CFO); James E. Carney a/k/a “Brother Carney” 

(Wallace’s pastor, brother-in-law, and chairman of the board); Mike Wallace (Wallace’s son); 

 and James E. Carney, II a/k/a “Jay Carney” (son of Brother Carney, nephew of Wallace, and 

president of Wallace Construction).  R.E.19, R.12095, 12100.  

As auditors, McArthur Thames only went to Wallace Construction for about two weeks a 

year. The Company had a large accounting staff that regularly provided management and the 

board with information about the Company’s finances. R.E.22, R.14013; R.E.21, R.9911. 

McArthur Thames did not advise Wallace, Wallace Construction, or its management on hiring, 

equipment, which projects to bid or how much to bid, or any other aspect of operation of the 

Company. Defendant likewise did not advise Wallace on his investments or as to how much 

money he should take out of the Company.  R.E.19, R.12146-47. 
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Because Wallace owned 100% of the stock of Wallace Construction, he and his wife had 

their personal expenses paid through the Company.10 Wallace does not remember when this 

practice started.  R.E.19, R.12101-02 (pp. 47-50). But when Wallace wanted a swimming pool at 

his home, the Company paid for it.  R.E.19, R.12101 (p. 48).  His housekeeper and other workers 

at his home and farm were paid as Wallace Construction employees.  R.E.19, R.12102-03, 

12116. Wallace directed the accounting department to include these workers on the Company 

payroll because he owned the Company.  R.E.19, R.12117 (p. 109). Wallace used whatever 

Company equipment he needed to do work at his house and farm.  R.E.19, R.12103 (pp. 53-58).  

Mr. and Mrs. Wallace had no personal credit cards, using only Company credit cards until 

2012.11

Wallace knew that the personal expenses paid by the Company were supposed to be 

attributed to him as income and taxed, but he never talked to anyone in the accounting 

department about how they were recorded on the books of Wallace Construction. R.E.19, 

R.12117. A Company bookkeeper testified she was trained to code personal expenses to various 

job or overhead accounts in 1992 when she started working for the Company. R.E.24, R.5215-

  R.E.19, R.12105 (p.61).  Mike Wallace and Tonya Wallace, Wallace’s children, and 

Brother Carney also had credit cards paid by the Company.  R.E.19, R.12134-35 (pp. 177-78). 

Wallace never reviewed the credit card bills. R.E.19, R.12144-45 (pp. 217-18).   

                                                           
10  The Company paid residential pest control and many other personal expenses. See, e.g., R.E.20, 
R.3650-52.  See also R.E.20, R.4249-51 (heating and air bills); R.E.20, R.4246 (power bills and lawn 
mowing expenses); R.E.20, R.3654-55 (Wallace home renovation expenses like painting, brickwork, 
granite); R.E.20, R.4272-73 (Wallaces’ housekeeper); R.E.20, R.4284-87 (Disney Cruise, $7,366.44 and 
over $8,000.00 for fabrics and furniture for home renovations); R.E.20, R.4280-81 (TVs and appliances 
of almost $7,000 for second home in Kansas); R.E.20, R.4282-84 (power bill for second home in 
Kansas); R.E.20, R.4274-75, 11791 (furniture and landscaping for second home in Kansas).   
11  Both Mr. and Mrs. Wallace testified that they had personal checking accounts and wrote at least 
some checks for their personal expenses.  R.E.19, R.12152 (pp. 247-48); R.E.20, R.3650-52, 4246-47.  
Neither, however, ever identified any personal expense that they paid with their personal checks.  The 
trial court denied Defendant’s motion to compel production of the Wallaces’ personal checking account 
records.  See R.E.3, R.4470. 
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25. Wallace testified that he never directed his accounting personnel to record the personal 

expenses so he could properly pay taxes, never made a list of his personal expenses for the 

accountant or auditors, and never told the auditors that he was running significant personal 

expenses through the Company.  R.E.19, R.12109 (p. 80), 12117 (p. 109), 12119 (p. 117). 

Wallace admits his Company bookkeepers would have answered all his questions about anyone’s 

personal expenses that were paid by the Company. R.E.19, R.12143-44 (pp. 213-16); R.E.23, 

R.5810. 

Wallace also admitted he authorized the Company to pay for gifts and additional 

compensation for favored employees. For example, he told T.J. Dunaway and Jay Carney that 

Wallace Construction would pay for the concrete work and foundation for their houses.  R.E.19, 

R.12108-09 (pp. 76-8), 12138-39 (pp. 190-94).  He did the same for his nephew, Randall 

Lambert.  R.E.19, R.12109. He estimated that the cost for Jay and T.J. would be about $50,000 

each, but it could be more. R.E.19, R.12138 (p.193). Wallace also had the Company pay his 

nephew, Jerron Carney, a full salary with health insurance and 401k benefits, as well as a 

company truck with fuel and maintenance, even though Jerron no longer worked for the 

Company and was a full time preacher at Wallace’s church.  R.E.29, R.11803-04; R.E.23, 

R.4034. Wallace did not tell his accounting department how to handle these expenses or that he 

authorized them. R.E.19, R.12127 (pp. 146-9).   

During annual audits, McArthur Thames looked for and found personal expenses of Wallace 

that had been misclassified as job costs or overhead. R.E.22, R.5774, 5791. They questioned 

these charges, but Wallace Construction’s accounting department had an established protocol of 

sending the auditors to T.J. Dunaway with these questions. R.E.22, R.5780-84. Unbeknownst to 

the auditors, the accounting department personnel had been directed not to volunteer any 

information about personal expenses to the auditors.  R.E.22, R.5788; R.E.12, R.11942. See 
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R.E.23, R.5818 (office manager testified it was company policy not to tell auditors about 

personal expenses paid by Company). The Company accounting staff used codes to conceal the 

personal nature of the expenses from the auditors and the IRS. R.E.23, R.5800-04. But they also 

prepared monthly summaries that meticulously tracked personal expenses paid by the Company. 

R.E.23, R.5797-804 (at least five accounting staff were aware of process for paying and tracking 

personal expenses).  

From 1998 to 2004 Wallace Construction lost over $3.4 million, with 2004 being the worst, 

losing $3.6 million that year alone. R.E.8, R.8613; R.E.19, R.12123. There was not much work, 

and the Company had jobs to finish without enough cash flow. R.E.19, R.12123. As a result, 

Wallace sold more than $9 million in equipment and laid off numerous employees. Id. Katrina 

hit in 2005, and Wallace Construction received unprecedented profits from clean up and 

recovery work, including construction of the bridge over Biloxi Bay.  R.E.19, R.12110, 12136.  

Following Katrina, Wallace paid himself almost $30 million in distributions from Wallace 

Construction.  R.E.19, R.12110; R.E.10, R.10048. After his Katrina windfall, Wallace made 

substantial personal investments starting in 2006 before the Great Recession began in late 2008. 

Wallace bought property with Bud Holmes along Black Creek in Lamar County for about $2.5 

million. R.E.14, R.12448-68; R.E.19, R.12131. He also bought a trailer park in Columbia for 

$800,000 to $900,000 and rural property in Hinds County.  Id. Wallace constructed a Microtel in 

Columbia, borrowing about $4 million, and he invested about $3.5 million with Goldman Sachs.  

Id. See generally R.E.15, R.10952-92 (Wallace real estate for sale).   

Wallace also invested heavily in housing developments in Stone County, Mississippi and St. 

Tammany Parish, Louisiana and other real estate. R.E.19, R.12131-32; R.E.27, R.10938-40; 

R.E.15, R.10952-92.  Wallace Construction entered an agreement to develop a subdivision and 

purchase lots in St. Tammany Parish (Palm Plaza).  R.E.17, R.12469-596. The Company board 
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of directors approved a resolution on October 23, 2006, authorizing the CFO, Dunaway, to sign 

the agreement with Palm Plaza for the Company “in his sole discretion.” R.E.17, R.12581-83.  

The Company subsequently denied that the resolution existed and that it ever authorized 

Dunaway to sign the agreement. R.E.17, R.12547-48.  (McArthur Thames discusses details and 

the importance of this confusing conflict in connection with its cross-appeal infra.)   

Wallace says he retired from Wallace Construction in 2007, but he remained CEO of the 

Company and controlled the board of directors. R.E.19, R.12100. He also continued to draw a 

salary of almost $800,000 annually from 2007 to 2009, and more than $500,000 in 2010 and 

2011.  R.E.10, R.10048. Wallace collected rental income from the Company of over $2.5 million 

from 2005 to 2011.  Id.  From 2005 to 2011, Wallace received a total of $45,732,192 in 

distributions, salary, and rent from the Company.  Id.  Wallace also had the Company pay over 

$3 million of his own personal expenses from 2007-2011.12

Wallace Construction again suffered lean times in 2009, losing over $3 million on reduced 

revenues.  R.E.9, R.9376.  In 2010, the Deepwater Horizon disaster struck the Gulf Coast and 

Wallace Construction was again awarded large contracts for clean-up work. While 2009 revenue 

was less than $60 million, 2010 revenues exceeded $140 million.  R.E.9, R.9376.  The oil spill 

cleanup jobs were expected to be very profitable, but payment on these large contracts proved 

slow and complicated.  R.E.31, R.9745-48.  Recognizing the need to reduce expenses, the 

Company hired a consultant in June of 2011 who recommended that the Company reduce 

equipment overhead.  R.E.26, R.11782-84.  Mike Wallace, who was in charge of equipment for 

the Company, rejected these recommendations.  R.E.26, R.11784; T.1336-38 (James Koerber).   

  R.E.9, R.9355-56.   

                                                           
12  Based on the “corrected” financial reports prepared by bookkeeper Dena Arinder, $3,033,041 of the 
personal expenses paid by the Company were attributable to Wallace and $1,396,625 were attributable to 
non-shareholders.  R.E.33, R.8984-89; R.E.9, R.9355.  Of the amount attributed to non-shareholders, 
Wallace admitted he approved at least $150,000 for concrete work at employees’ homes as well as salary 
and expenses for Jerron Carney.  R.E.19, R.12138-39.  See also, note 33, infra. 
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By late 2011 and early 2012, Wallace Construction was dangerously low on cash with 

several jobs losing money and large unpaid receivables from the Oil Spill.  This “perfect storm” 

of events included losses on the Action Frac job of about $1.5 million (R.E.25, R.11760; R.E.21, 

R.10000) and losses on the Jackson County Hospital of about $1-1.5 million, R.E.9, R.9334, 

R.E.21, R.9999, R.E.31, R.9780-82.  In June of 2012, Wallace Construction’s bonding company 

wrote:  “Through June 13, 2012, the margin reflected in Wallace’s financial records shows 

almost $6 million of gross loss (before overhead is considered).”  R.E.9, R.9309.  During this 

same time the Company had over $100 million in oil spill related contracts, but was trying to 

determine what it would get paid and what it owed its subcontractors in this complex project that 

was largely complete by the end of 2011.  R.E.21, R.10012-14, 10024-42; R.E.31, R.9745-48.    

In March 2012, the board members met at Wallace’s home to lay out the cash needs of the 

Company and discuss ways to cut overhead.  R.E.28, R.11750.  Mr. and Mrs. Wallace say this is 

when they found out they were “broke.”13 R.E.20, R.12994.  Mrs. Wallace started investigating 

the personal expenses that the Company had paid for T.J. Dunaway, Jay Carney, and others.  

R.E.23, R.11805-06.  Mr. Wallace says when Dunaway was confronted over this issue he 

resigned.14 R.E.19, R.12108.  Jay Carney, who also had substantial amounts of personal 

expenses paid by the Company, continued as president of the Company.15

Wallace made some contributions and loans to the Company after the March meeting. 

R.E.19, R.12107-08.  In May 2012, Tommy and Jim Duff were asked to buy the Company. The 

  R.E.16, R.11998-

12000. 

                                                           
13  Although Plaintiffs repeatedly claim in their brief that the Wallaces were “broke” and “lost 
everything,”  (Pl.Brief pp. 1, 2, 6-7), they successfully convinced the trial court to deny Defendant access 
to financial records that would support or refute their claims of poverty.  See infra pp. 49-50.    
14  Dunaway, however, says he was fired. R.E.11, Exhibit 1 to September 20, 2013, hearing (Dunaway 
Affidavit). 
15  Jay Carney says he was never accused of stealing or fraud, but he did sign a note to repay 
$142,341.00 to the Company.  See generally R.E.25, R.5110-19;  R.13087-91. 
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Duffs’ accountants reviewed the financial records of the Company.  Neither the Duffs nor 

Plaintiffs conducted any new audit and McArthur Thames withdrew the 2011 audit of Company 

financial statements.  R.0003 (¶13).  For purposes of calculating their purchase offer, the Duffs’ 

CPA worked with Dena Arinder, a bookkeeper with the Company, to “correct” the Company 

financial statements, focusing primarily on the value of outstanding contracts and receivables, 

especially the oil spill work.  They wrote down profits on jobs such as Jackson County Hospital 

and Action Frac, but the vast majority of the write downs related to oil spill jobs, which were 

written down by over $5 million. See R.E.9, R.9333 (Koerber analysis).  Writing down jobs had 

the effect of significantly lowering the value of the Company used for the sale. Id. 

The Duffs also required Wallace to assume debts of about $1.8 million owed by Wallace 

Construction to his church, to himself, to his daughter’s company, and to McArthur Thames.16

The Duffs’ purchase of Wallace Construction was artificially made effective June 30, 2012, 

even though paperwork was not signed until later. See R.E.16, R.11943-12018 (closing 

documents). Documents that Plaintiffs provided their experts indicate that the Company’s 

financial statements were significantly changed after June 30, 2012. For example, before the sale 

the Duffs reduced profit on four oil spill jobs by $5,182,744, and after the sale, those write-

downs were reversed and the value of those jobs were increased by $3,013,041. R.E.9, R.9333, 

  

Although the closing documents show that the purchase price for the company was $1,000, 

Plaintiffs’ expert Summerford used these debt assumptions to further reduce the sales price to a 

negative $1,845,829.  R.E.8, R.8637. (Summerford then used this negative number, rather than 

the price listed in closing documents, to calculate damages. R.E.8, R.8271, 8402.) 

                                                           
16   Plaintiffs cite to advice given to Wallace by his attorney who hired an independent auditor who 
Wallace claims told him he “had been broke for years.”  Pl.Brief p.6.  Plaintiffs refused to allow any 
discovery of the attorney or the auditor or any advice he provided.  R.13055-81.  Joe Bracey was at this 
meeting and says Wallace’s attorney laid out a plan that made sense.  R.E.27, R.13075. 
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9416-17.  Using these updated financial statements, the sale price and value of the Company as 

of June 30, 2012, could have varied by as much as $8 million. (As discussed infra, the trial court 

denied discovery of the Company’s financial records after the artificial sale date of June 30, 

2012.) 

Wallace Construction has prospered since the sale.  It remained one of the top privately held 

companies in Mississippi, with revenues of $100,000,000 in 2013, and $80,000,000 for 2012, 

according to the Mississippi Business Journal.  R.E.9, R.9344.    

In summary, the facts show that Wallace Construction was not consistently profitable each 

year from 1998 to 2007, or after, but that Wallace nonetheless withdrew huge sums from the 

Company as distributions, salary, rent, and payment of his personal expenses.  Wallace made 

investments that required millions to service.  Therefore, when the Company had trouble 

collecting on the Gulf oil spill clean-up in 2012, neither Wallace nor Wallace Construction had 

the liquid resources needed to fund the Company.  Within this context, Plaintiffs immediately set 

out to blame McArthur Thames and initiated this lawsuit.17

III.  SUMMARY OF ARGUMENT 

 

In their brief, Plaintiffs declare that expert testimony is never required to prove causation in 

an auditing malpractice claim. In support of this incorrect contention, Plaintiffs provide the Court 

with twisted interpretations of case law that do not mention, one way or the other, whether expert 

testimony is required to establish causation. Plaintiffs’ transparent attempt to transform silence as 

binding precedent is misguided. To the contrary, Mississippi has adopted a general, easy-to-

apply rule that expert proof is required when the jury is confronted with issues that require 

specialized knowledge or experience in order to be properly understood.  Dean v. Conn, 419 

                                                           
17  Standard of care expert for Plaintiffs, Arnold, was hired prior to October of 2012, just after the sale, 
although all of his work before he became a testifying expert was concealed from discovery.  R.E.34, 
R.3212-16, 3238-40, 3249-51, 12888. 



16 

So.2d 148 (Miss. 1982). Stated differently, if the jury cannot make a determination of the issue 

based on ordinary knowledge, common sense and practical experience, expert testimony is 

required.  Id. at 151.  In this case, expert testimony is required because Plaintiffs’ claims involve 

complex issues beyond a jury’s common knowledge that cannot be decided without assistance 

from an expert. The fact that this is an auditing malpractice case is not per se determinative of 

whether an expert is required.    

Plaintiffs also argue that Wallace’s lay testimony is sufficient to establish causation and 

withstand summary judgment.  This is contrary to Plainitffs’ insistence to Defendant and the trial 

court that only experts can explain their causation and damages model.  Also, Wallace stated that 

if he had been notified of the Company’s payment of personal expenses, he “would have done 

something about it.”  R.E.19, R.12139 (p.197). When pressed for specifics, Wallace candidly 

stated that he “can’t sit here today and tell you exactly what I would have done” but that he 

“could have stepped back in” and “could have taken my company back over and just done away 

with things that was going on.”  R.E.19, R.12140 (p.199).  Plaintiffs’ sole damage theory is 

wholly dependent on proof that Wallace’s return in 2008 would cause a radically different 

financial outcome. Wallace’s speculative and vague testimony equates to no evidence of 

causation at all.  Because this testimony failed to create a jury issue on causation, the trial court 

correctly granted summary judgment. 

Implicitly recognizing the need for a causation expert, Plaintiffs also attack the trial court’s 

exclusion of Summerford. The trial court exhaustively performed its gatekeeping function in this 

case. All expert reports were subjected to blind peer review, where neutral experts found 

Summerford’s causation and damage model flawed and unreliable. The trial court also conducted 

an extensive two-day hearing with live testimony from each expert.  The trial court then issued a 

preliminary opinion excluding Summerford and giving Plaintiffs an opportunity to respond.  This 
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conscientious exercise of its gatekeeping obligation and the resulting well-reasoned opinions 

excluding Summerford under Miss. R. Evid. 702 do not approach any abuse of discretion.   

Summerford’s opinions are textbook examples of inadmissible speculation and conjecture.  

He opined that if Wallace had known about the personal expenses charged by Company 

employees, he would have resumed control of the company and produced dramatically different 

financial results.  But Summerford could not and did not identify anything specific that Wallace 

would have done.  He nonetheless leaps to the conclusion that McArthur Thames’ purported 

failure to uncover misreported personal expenses resulted in over $14 million in lost profits and 

value. Summerford’s speculative opinions are unsupported by any reliable principles or methods, 

let alone the facts of this case.  The trial court correctly determined that Summerford’s opinions 

did not pass muster under Rule 702.  This decision should be affirmed on appeal.    

In an attempt to hedge, Plaintiffs now appear to argue that they should at least be entitled to 

recover $3.7 million in personal expenses paid by the Company. This new claim of damages was 

not provided in discovery responses or included in any expert report, and it was not mentioned in 

response to Defendant’s motion for summary judgment. Plaintiffs’ attempt to insert this untimely 

new argument for the first time on appeal is improper and factually inaccurate as over $3 million 

of the identified personal expenses paid by the Company were for Wallace.     

The trial court reached the right decision in granting summary judgment in favor of the 

Defendant.  Defendant cross-appeals separate errors that may be properly adjudicated by this 

Court in the event of reversal on direct appeal.  First, Plaintiffs’ claims are barred by the statute 

of limitations.  In their complaint, filed January 10, 2013, Plaintiffs allege that the Defendant 

prepared negligent audits beginning in 2008.  Where the general three-year statute of limitation 

applies, any alleged negligence committed prior to January 10, 2010 is time barred.  Wallace 

admits he had his Company pay personal expenses and that he did not question how personal 
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expenses, including his own, were recorded in the Company’s books or reported to the auditors.    

Wallace’s staff of Company bookkeepers tracked all personal expenses of Wallace and everyone 

else, and they would have provided that information to Wallace at any time if he had asked.  

They would not volunteer that information to the auditors, even though the auditors did ask, 

every year.  Where Wallace undisputedly did not act in a diligent manner, he cannot claim any 

benefit under the discovery rule.  The trial court erred in denying Defendant’s motion for 

summary judgment on statute of limitations grounds.   

The trial court also erred in foreclosing discovery on two significant issues.  In denying 

discovery of financial information about the Company after the artificial sale date, June 30, 

2012, the trial court deprived Defendant of information necessary to defend liability and 

damages issues.  If the Company became profitable after the sale or if jobs written down for the 

sale later became profitable, that information would materially counter Plaintiffs’ claims.  The 

Wallaces placed their personal finances at issue by claiming that they wrote checks for some of 

their personal expenses and that they were “broke” after the sale. The trial court, therefore, erred 

in denying discovery of those issues.   

IV. STANDARD OF REVIEW 

“The standard of review for the admission or exclusion of evidence, such as expert 

testimony, is an abuse of discretion.” Denham v. Holmes, 60 So.3d 773, 783-85 (Miss. 2011).   

That means a trial court’s decision will not be overturned unless it acted “arbitrarily and clearly 

erroneously.”  Id.  In the context of admissibility of expert opinions, this Court gives the “widest 

possible discretion” to trial courts and will only overturn when there has been “a clear abuse of 

discretion.”  Id.  This Court reviews the trial court’s grant or denial of summary judgment de 

novo.  Karpinsky v. Am. Nat. Ins. Co., 109 So.3d 84, 88 (Miss. 2013).    
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V. ARGUMENT 

A. THE TRIAL COURT PROPERLY HELD THAT EXPERT PROOF OF 
PROXIMATE CAUSE IS REQUIRED IN THIS CASE.   

 
Plaintiffs frame their first issue on appeal as whether Mississippi law requires expert 

testimony to prove causation in all auditing malpractice cases. Pl.Brief, p. 13. Mississippi law 

does not require expert proof of causation in every case, but expert proof of causation is required 

in this case because the causation issue is complex and beyond the common knowledge of the 

lay people who will serve on the jury.  

Contrary to Plaintiffs’ argument, the requirement of expert testimony is not determined by 

the type of claim or by any particular element of a claim. Plaintiffs cobble together awkward 

constructions of cases to manufacture a special rule that expert proof of one element - causation -

is never required in one type of case - auditing malpractice. Not surprisingly, they find no clear 

authority to that effect or any authority that establishes a bright-line rule for expert testimony on 

a particular issue. Plaintiffs offer cases that do not mention causation or a causation expert for 

the proposition that causation experts are never required. Similarly, they attempt to discredit any 

appellate decision that is not on all fours with the narrow issue here – causation in an auditing 

malpractice case.   

All the while, Plaintiffs disregard the general rule this Court has consistently applied: expert 

proof is required on any issue based on need of the jury for specialized knowledge. For example, 

in Dean v. Conn, 419 So.2d 148 (Miss. 1982), a legal malpractice case, this Court explained that 

expert proof is required when a jury is confronted with issues that “require specialized 

knowledge or experience in order to be properly understood, and which cannot be determined 

intelligently merely from the deductions made and the inferences drawn from ordinary 

knowledge, common sense, and practical experience gained in the ordinary affairs of life.” Id. at 
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151.  See Smith v. Gilmore Memorial Hospital, 952 So.2d 177, 181 (Miss. 2007) 

(“inappropriate” to ask jury to decide issues beyond its common knowledge without assistance 

from an expert). This Court recognized the converse of the rule in WalMart Stores, Inc. v. 

Johnson, 807 So.2d 382 (Miss. 2001):  “expert testimony is not required where the facts 

surrounding the alleged negligence are easily comprehensible to a jury.” Id. at 388 (emphasis 

added).  

Focusing on the needs of the finder of fact, the answer for this appeal is clear – expert proof 

of causation is required in this case. Causation – establishing the link between McArthur 

Thames’ alleged neglect and the lost profits and business value claimed by Plaintiffs – is a 

complicated issue that is far beyond the common knowledge of lay jurors (and many lawyers).  

Plaintiffs’ theory of causation goes something like this:  if Wallace had been told about the 

personal expenses that Plaintiffs’ claim McArthur Thames should have found in the 2007 audit, 

he would have fired T.J. Dunaway and returned to active management of Wallace Construction 

in April 2008.  Based on historical financial results of Wallace Construction for 1998-2004, 

projected hypothetically for years 2008-2012, Plaintiffs would have avoided the loss of more 

than $10 million in value and $4 million in profits.  See R.E.8, R.8402.   

Plaintiffs’ expert proof of causation is built on four separate pieces:  (1) adjusted but 

unaudited financial statements of Wallace Construction prepared by the Company bookkeeper, 

Dena Arinder; (2) a standard of care analysis prepared by Doug Arnold; (3) the hypothetical 

valuation of Wallace Construction on June 30, 2012 by Dameworth (R.E.8, R.8407-96) and (4) 

the damage and causation opinions of Summerford.  R.E.8, R.8265-75.  Dameworth’s report uses 

Arinder’s financial statements, assumes Summerford’s causation opinion, and averages various 

pieces of historical financial statements to project a hypothetical value of Wallace Construction 

as of June 30, 2012.  Then, Summerford adopts Dameworth’s valuation to achieve his opinion 
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that all the differences between Arinder’s adjusted financials and Dameworth’s hypothetical 

financials are damages attributable to McArthur Thames’ alleged negligence.  See also infra at 

29-41 (detailed discussion of Plaintiffs’ causation theory in context of exclusion of 

Summerford).  It strains credulity to believe that lay jurors could sift through this morass to reach 

an informed decision guided only by common sense and everyday experience.18

Plaintiffs make much of the opinions in Travelers Cas. & Sur. Co. v. Ernst & Young LLP, 

542 F.3d 475 (5th Cir. 2008), and Wirtz v. Switzer, 586 So.2d 775 (Miss. 1991), contending that 

they “confirm that expert testimony is not required” in an auditing malpractice case.

     

19

In Travelers, the initial issue was whether E&Y’s “negligent audit proximately caused 

Travelers’ financial harm.”  542 F.3d at 485.  E&Y had issued an audit opinion letter for FGH 

that included a projected loss of $60 million for one of FGH’s projects.  Id. at 479.  Relying on 

this opinion letter, Travelers issued a surety bond to FGH and was ultimately required to pay $58 

million to complete FGH’s projects under the bond.  Id. at 480.  Travelers’ expert analyzed the 

financial information of FGH that was available to E&Y.  According to the expert, E&Y 

breached the standard of care because it did not have sufficient information to determine whether 

any projected loss was reasonable, and E&Y should have admitted that it lacked the necessary 

information rather than projecting a loss of $60 million.  Id. at 485-86.  

  Pl.Brief, 

p. 14.  Contrary to Plaintiffs’ argument, both support the general rule that expert proof of 

causation is required when the facts are outside the common understanding of jurors.  

  
                                                           
18  Plaintiffs do not mention on appeal that they argued to the trial court that their claim of causation and 
damages requires expert analysis of complex financial matters. T.230-231.  R.E.18, R.4106-07, 4110-14. 
The trial court recognized the complexity of these issues and, conscientiously performing its gatekeeping 
role, retained Jurilytics as a technical advisor to assist in its Rule 104(a) function. See supra at p.5, note 6. 
19  Contrary to Plaintiffs’ assertion, Travelers and Wirtz were, in fact, considered by the trial court.  At 
the hearing on Defendant’s motion for summary judgment, Plaintiffs’ counsel asked the court if he had 
read the opinions.  T.1379-80. 
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Travelers’ underwriters then testified on causation:  “Travelers requires a ‘clean’ or 

‘unqualified’ audit before issuing a bond, and [Travelers’] bond would never have been issued if 

E&Y’s audit opinion reflected any qualification, or if E&Y had indicated that there was no 

reasonable accounting basis for the $60 million loss estimate.”  Id. at 486 (emphasis added).  

This causation testimony did not involve complicated analysis of financial information or 

business decisions or the hypothetical projections of past performance to determine future value.  

The underwriters testified that Travelers required an unqualified audit to issue a bond and, 

therefore, “but for” E&Y’s unqualified audit letter, Travelers would not have issued the bond.  

The Fifth Circuit did not mention or analyze expert proof of causation, but the facts of the case 

are consistent with Mississippi’s general rule: expert testimony is not necessary when the facts 

are easily comprehensible to the finder of fact. 

In contrast, the Travelers’ court did require expert testimony for E&Y to establish Travelers’ 

comparative negligence because the facts were not easily comprehensible to the finder of fact.  

Id. at 491.  The court’s reasoning was based on the complexity of the issue, not the particular 

element of the claim.  In fact, neither the court nor any party adopted the position advanced by 

Plaintiffs, that expert proof was required for standard of care but not for causation.  The court 

began with the general rule that expert testimony is not required “where the facts surrounding the 

alleged negligence are easily comprehensible to a jury,” and its converse, that expert proof is 

required in professional malpractice where “special skills, knowledge, experience, learning, or 

the like are required.”  Id. at 491.  E&Y argued that Travelers’ “negligence is clear to a layman 

without the need for expert testimony.”  Id. at 491.  The Fifth Circuit disagreed based on this 

Court’s analysis in Lovett v. Bradford, 676 So.2d 893 (Miss. 1996).  In Lovett, this Court held 

that an expert is not required because that case involved questions of a “matter that a layman can 

understand based on common sense and practical experience,” rather than a complicated review 
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of underwriting or actuarial tables.  Id. at 895.  In contrast, the facts regarding Travelers’ 

comparative negligence were complicated, requiring expert proof to assist the trier of fact.  

Travelers, 542 F.3d at 491-92.  

The Wirtz court simply did not mention the need for expert proof of causation.  In that case, 

an accountant omitted the windfall profit tax in a report on which the executor of the estate relied 

in reaching an agreement with the heirs.  As a result, the executor had an extra $15,000 in 

possible tax liability.  586 So.2d at 781.  The plaintiff’s expert studied the financial information 

and tax returns and opined that the failure to include the windfall profit tax fell below the 

standard of care.  Id. at 780.  Then, without any mention of the need for an expert to explain the 

issue, the Supreme Court held that “reasonable jurors could have believed that the $15,000 

charged to the Estate was a direct and proximate result of negligence  . . ..”  Id. at 781.  

Comparing the two issues makes the distinction clear:  a fact finder would need assistance to 

understand tax returns and financial information to determine breach of the standard of care, but 

would not need expert assistance to complete the simple mathematical calculation required to 

decide the damages that were proximately caused by the breach.   

In the end, neither Travelers nor Wirtz does what Plaintiffs say they do, “confirm that expert 

testimony is not required” to prove causation in an auditing malpractice case.  See Pl.Brief, p. 14.  

Instead, both Travelers and Wirtz are wholly consistent with the general rule that expert proof is 

required when needed to assist the finder of fact.  

In addition to their misplaced reliance on Travelers and Wirtz, Plaintiffs attempt to 

distinguish other cases on which the trial court relied.  According to Plaintiffs, none of these 

cases supports the trial court because they do not address the specific issue of causation in an 

auditing malpractice case.  This purported distinction is unsuccessful because, as discussed 

above, Mississippi law does not provide different rules for expert testimony based on the claims 
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or elements of the claims at issue.  Each case on which the trial court relied is consistent with the 

general rule that expert proof is required when necessary to assist the finder of fact.   

Plaintiffs argue that Dean v. Conn, 419 So.2d 148 (Miss. 1982), is not applicable because 

that court required expert testimony for standard of care and breach, but not for causation.20

As to Hickox v. Holleman, 502 So.2d 626 (Miss. 1987), the defendant lawyer failed to 

research the statute of limitations applicable to a client’s claim.  Id. at 636. On appeal, the 

defendants argued that the plaintiff was required to present expert proof to establish standard of 

care.  Id. at 635. The Court rejected this argument, noting that the defendants’ failure to know the 

limitations period was malpractice as a matter of law. The Hickox court applied the general rule:  

  The 

Dean court’s silence, however, is not substantive, because the issue of causation was not 

appealed or mentioned.  See id. at 148 (“The principal issue in this case is whether the appellant 

conducted his inquiry…in accordance with the knowledge, skill and ability ordinarily possessed 

and exercised by members of the legal profession . . ..”).  Moreover, Dean noted the “general 

rule” that requires expert proof “where a jury is confronted with issues which require specialized 

knowledge or experience in order to be properly understood, and which cannot be determined 

intelligently merely from the deductions made and the inferences drawn on the basis of ordinary 

knowledge, common sense and practical experience gained in the ordinary affairs of life.”  419 

So.2d at 151.  This is and has long been the rule in Mississippi.     

                                                           
20  Plaintiffs’ discussion of other cases is equally unconvincing.  In Pierce v. Cook, 992 So.2d 612 
(Miss. 2008), the Court did not require the plaintiff to provide expert proof of his claims because none 
was needed:  “Ordinary jurors possess the requisite knowledge and lay expertise to determine if an 
adulterous affair between an attorney and his client’s wife is a breach of duty owed by an attorney to his 
client.  Expert testimony would not lend guidance under this circumstance.”  Id. at 618.  The Court did 
not address causation at all.  Plaintiffs surprisingly cite Barnett v. East Side Jersey Dairy, Inc., 1:10CV6-
SA-DAS, 2012 U.S.Dist. LEXIS 54909 (N.D. Miss. Apr. 19, 2012), for the point that medical malpractice 
actions require expert testimony more often than other types of malpractice claims.  Pl.Brief, p. 17, note 
9.  Barnett was a car wreck case and the court referred to medical malpractice to explain its application of 
the general rule; experts were simply not required in that “legally straightforward case stemming from an 
automobile accident.” Id. at **3-4. 
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“It does not require expert testimony to establish the negligence of an attorney who is ignorant of 

the applicable statute of limitations or who sits idly by and causes the client to lose the value of 

his claim for relief.” Id. at 636 (quoting George v. Caton, 600 P.2d 822, 829 (N.M. 1979)).  

The trial court’s reliance on Crosthwait v. Southern Health Corporation of Houston, Inc., 94 

So.3d 1126 (Miss. App. 2011), aff’d, 94 So.3d 1070 (Miss. 2012), draws Plaintiffs’ strongest 

objection.  According to Plaintiffs, Crosthwait is inapposite because it is a medical malpractice 

case and because it relies on other medical malpractice cases.  But the Court of Appeals in 

Crosthwait applied the same general rule used in non-medical malpractice cases: Is the issue to 

be decided outside a layman’s common knowledge.  94 So.3d at 1130.    

In the end, Plaintiffs argue that when this Court has stated that “expert testimony is 

ordinarily necessary to support an action for malpractice,” the Court really means expert 

testimony is not necessary to prove causation.  Pl.Brief p. 18.  This Court has consistently held 

that expert testimony is required when needed to assist the finder of fact.  The instant case 

certainly presents complex issues that require specialized knowledge to aid in a complete 

understanding.  The trial court properly applied Mississippi law in holding that expert proof of 

causation is required in this case.   

B. THE TRIAL COURT PROPERLY HELD THAT NEITHER WALLACE’S LAY 
TESTIMONY NOR SUMMERFORD’S EXPERT OPINION WAS SUFFICIENT 
TO ESTABLISH CAUSATION.  

 
Plaintiffs’ next arguments address the sufficiency of their expert and lay testimony to 

establish causation.  According to Plaintiffs, they may satisfy their burden of establishing 

proximate causation with expert or lay testimony, but the trial court incorrectly rejected both.  

The problem with this argument is that neither Wallace’s testimony nor Summerford’s opinion 

provides the necessary causal link between McArthur Thames’ alleged negligence and Plaintiffs’ 

claimed damages.   
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Plaintiffs do not address the legal standard for proving causation, but that standard is well-

established.  Plaintiffs bear the burden of establishing the elements of their claims, including 

causation.  Patterson v. T.L. Wallace Construction, 133 So.3d 325, 331 (Miss. 2013).  “Cause in 

fact means that, but for the defendant’s negligence, the injury would not have occurred.”  Huynh 

v. Phillips, 95 So.3d 1259, 1263 (Miss. 2012).   

Under Plaintiffs’ theory of causation and damages, upon learning about supposed asset 

misappropriations, Wallace would have returned to run the Company, salvaged the business, and 

produced the financial results reflected in Dameworth’s hypothetical outcome.  See generally 

R.E.8, R.8268.  The proposed causal link, therefore, is that Wallace would have done something 

different – that his management of the Company would be different from the actual management 

of the Company after April 1, 2008, and would produce wildly better financial results.  Wallace, 

however, only testified that he might have demoted or fired T.J. Dunaway.  Wallace candidly 

admitted that he did not know what else he might have done.  He did not testify that he would 

have made other changes or that he would have run the Company as he did in the past.  

Plaintiffs’ alleged connection between Wallace’s hypothetical return to the Company and any 

different financial results is simply speculative and ignores all of the actual causes of the 2012 

cash flow crisis of the Company.  Neither Wallace’s lay testimony nor Summerford’s expert 

opinion can provide the necessary proof of causation.  

1. Wallace’s Lay Testimony is Insufficient to Establish Proximate Causation.   

In concluding that Wallace’s testimony was insufficient to establish proximate cause, the 

trial court held:  

After the Court excluded Mr. Summerford’s testimony on the causation issue, 
Plaintiffs offered the testimony of Mr. Wallace to establish causation.  Mr. Wallace, 
who admittedly knows nothing of accounting or auditing, could only speculate on  
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what he would have done if the Defendant’s alleged negligence had not occurred.  
Such speculation is insufficient, as a matter of law, to establish causation.   
 
R.14929.   

On appeal, Plaintiffs focus only on the trial court’s reference to Wallace’s lack of accounting 

knowledge and disregard his actual testimony.  Plaintiffs do not even quote any of Wallace’s 

testimony on this point.  

According to Plaintiffs, Wallace’s lay testimony “about what he would have done had 

[McArthur Thames] notified him of the internal theft and fraud,”21 is sufficient to create a 

genuine question of fact.  Pl.Brief, p. 21.  Plaintiffs point to cases from other jurisdictions where 

lay testimony established causation.  As Plaintiffs state, in Greenstein, Logan & Co. v. Burgess 

Marketing, Inc., 744 S.W.2d 170, 185 (Tex. Ct. App. 1987), the lay witness testified about “the 

business decisions…he would have made…”22

But Wallace’s actual testimony is very different from the testimony found acceptable in 

Crowly and Greenstein.  While the parties in those cases testified about specific business 

decisions they “would” have made, Wallace never did so and even claimed that he did not know 

what he would have done: 

 Id. (emphasis added).  In Crowly v. Chait, 2004 

U.S.Dist. LEXIS 27238 (D.N.J. Aug. 25, 2004), the witness testified “as to what they would have 

done.”  Id. at ** 27-28 (emphasis added by Plaintiffs).   

Now, then, if I'd have found out that  . . . I would have done something about it.    
 
I can't sit here today and tell you exactly what I would have done. I can imagine 
what I would have done . . . 

                                                           
21  Throughout their brief, Plaintiffs refer to the company-paid personal expenses charged to jobs and 
overhead to hide them as “theft and fraud.”  See, e.g., Pl.Brief pp.1,6,7,12,16,21 and 22. The vast majority 
of those expenses, however, were paid for the benefit of the Wallaces in accordance with their long-
standing practice of having the Company pay their bills.  See pp.9-11 supra. 
22  According to the Greenstein court, “Expert testimony is usually necessary to establish the requisite 
standard of care and skill, a departure from that standard, and the causal link between the plaintiff’s 
damages and the accountant’s negligence.”  744 S.W.2d at 185 (emphasis added).   
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So I can't tell you exactly what I would have done at that point in time, . . 
 
But I can't tell you what I would have done at that point in time, but I can tell you 
this:  When I found out what was being done; I would have stepped back in the 
company, I would have demoted him or probably fired him. And that's no if and ands 
about that.  
 
I was so shocked when I did find out what happened, I can't tell you at that point in 
time what I'd have done.  
 
But if I'd have known  . . . I could have stepped back in my office and run that 
company. I could have salvaged my company  . . . 
 
. . .  I'm going to tell you the truth, I'd have stepped back in and salvaged my 
company  . . . 
 
So no, if I'd have known it was going on in '08 and '09, I could have stepped back in 
and I could have taken my company back over and just done away with things that 
was going on. 

 
R.E.19, R.12139-40 (emphasis added).  See R.14940-43 (Plaintiffs quoted extensively to 
Wallace’s testimony in their motion to reconsider granting summary judgment).   
 

Wallace’s testimony is simply that he would have fired or demoted Dunaway23

But Plaintiffs’ theory of causation and damage requires more.  To establish the causal 

connection between McArthur Thames’ negligence and the financial collapse of Wallace 

Construction in 2012, Plaintiffs must demonstrate that Wallace’s return would have caused 

 and returned 

to run his Company.  Notably, Wallace does not say what else he would have done.  He does not 

even state that he would have run the Company in the way that he did in the past. He does not 

provide any specifics, such as decisions he would have made about reducing overhead, selling 

equipment, reducing staffing, or changing the mix of products and services offered by the 

Company.  Rather, Wallace truthfully admits that he does not know what he would have done.    

                                                           
23  As discussed in detail in Defendant’s cross-appeal, infra pp. 45-46, Wallace represented to courts in 
Louisiana in 2009 that Dunaway had taken action on behalf of Wallace Construction without corporate 
authority.  But Wallace did not fire or demote Dunaway at that time.  Further, company records exist that 
are contrary to Wallace’s court representations.  Wallace also did not fire or demote Jay Carney who, like 
Dunaway, charged personal expenses in excess of Wallace’s authorization. See supra p.13 & note 15. 
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material and specific changes in the Company operations that dramatically altered the outcome.  

Wallace’s testimony wholly fails to make the necessary connection.  Without testimony as to 

what Wallace would have done, a jury could only speculate about what would have occurred if 

he had returned to the Company.  Moreover, Wallace’s testimony does not mention and certainly 

does not link Defendant’s negligence to any of the many sources of loss for the Company such as 

the Action Frac and Jackson County Hospital jobs, difficulties with the oil spill jobs, losses in 

real estate investments, and Wallace’s own withdrawal of excessive cash from the Company.  

The trial court properly held that “such speculation is insufficient, as a matter of law, to establish 

causation.”  R.14929   

2. The Trial Court Properly Excluded Summerford’s Causation Opinion.  

     Wallace’s testimony about what he would have done in April 2008 is also at the heart of the 

trial court’s exclusion of Summerford’s opinions.  The trial court accepted that a jury issue was 

presented as to McArthur Thames’ negligence vel non and whether Wallace was aware of 

personal expenses paid by the Company.24

In Mr. Summerford’s report, he simply offers the conclusion that ‘Wallace would 
have operated [Wallace Construction] as the financial statements for 1998 to 2005 
indicate.’  With regard to this opinion, the Court cannot evaluate the methodology  

  R.14071.  The trial court also indulged 

Summerford’s assumption that Wallace would have returned to management of the Company.  

R.14072.  The exclusion of Summerford’s opinion rested on the next step in Plaintiffs’ causation 

theory – whether Wallace’s return would have made a difference in the performance of the 

Company in 2012. As the trial court stated:   

used to arrive at this opinion because no methodology was used at all.  Without this 
analysis, it is unknown whether or not Wallace had any clear or distinguishing skills 
that would allow a different outcome than the one that occurred.   
 

R.14072 (Op. p. 8) (footnote omitted; emphasis added).   
                                                           
24  The trial court noted it was questionable that Wallace was unaware of the “shenanigans” since they 
were occurring long before 2008.  See supra note 9.   
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Rule 702 of the Mississippi Rules of Evidence requires that an expert’s opinion be “based 

upon sufficient facts or data.”  Miss. R .Evid. 702.  Without a factual basis from which a jury 

could conclude that Wallace’s return would have made a difference, Summerford's opinion is 

insufficient under Rule 702 and was properly excluded by the trial court.   

On appeal, Plaintiffs argue that the trial court excluded Summerford’s causation opinion 

“primarily based on its belief that Mr. Summerford’s opinion, that Wallace Construction would 

not have completely failed under Mr. Wallace’s leadership, was speculative.”  Pl.Brief  p. 21.  

This argument brazenly mischaracterizes the trial court’s holding that Summerford offered “only 

conjecture and speculation.”  R.14076. 

a.   Plaintiffs’ Expert Opinions.  Although only Summerford’s opinion is at issue on 

appeal, understanding that opinion requires an understanding of Dameworth’s valuation opinion.  

Dameworth did not give an opinion on causation.25  R.E.33, R.8974, 8979.  For his valuation 

opinion, Dameworth assumed causation based on conversations with Summerford who, in turn, 

relied on Dameworth’s hypothetical financials and valuation to support his causation opinion.  

Defendant will set out the key points of those opinions before addressing the legal principles that 

support the trial court’s exclusion of Summerford’s causation opinion.26

                                                           
25  McArthur Thames argued in the trial court that Dameworth’s opinion also failed to meet the 
requirements of Daubert.  R.8236-62.  The trial court agreed, at least initially.  R.E.4, R.12958-60.  The 
admissibility of Dameworth’s opinion, to which McArthur Thames continues to object, does not preclude 
exclusion of Summerford’s opinion based on Dameworth’s hypothetical financials. 

  Those key points 

support the trial court’s conclusion that Summerford’s opinion lacked the reliable methodology 

required by Daubert and Rule 702.     Dameworth’s prediction of the value of Wallace 

26  See also R.E.9, R.9356 (Defendant’s expert Koerber addressed flaws in reports of Plaintiffs’ experts 
in more detail, explaining that they “ignore standards and peer reviewed publications,” “incorrectly 
assume the alleged audit failure…caused 100 percent of the alleged damages and incorrectly ignore other 
individuals, factors and issues,” and “fail to demonstrate how the [breach of standard of care by 
Defendant] links [McArthur Thames] to the alleged lost profits and loss of business value.”). 
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Construction as of June 30, 2012, was based on the “significant hypothetical assumption”27

had the Company Board of Directors promptly been made aware of the alleged 
misstatements, actions would have been taken that would have enabled the Company’s 
financial performance and financial condition between 2008 and 2011 to be more reflective 
of the trajectory the Company had been on prior to 2007. 

 that:  

R.E.8, R.8408. 

Dameworth conceded that his valuation opinion would not be reliable if this “significant 

hypothetical assumption” is not supported by the facts.  R.E.33, R.8950-51.  Dameworth relied 

on Summerford’s summary of his conversation with Wallace; Dameworth did not personally talk 

to Wallace.  R.E.33, R.8983. 

In his report, Dameworth summarized the changes he made to create his hypothetical 

financial statements.  He used actual revenues from Arinder’s financials, but projected accounts 

receivables using the “five year average relationship” between September 30, 2001, and 

September 30, 2005.  Costs and earnings were projected based on the “five year average 

relationship” for 2000 through 2004.  Fixed assets were projected to reflect net capital expenses 

for 2006 through 2010.  (He did not include actual equipment sales in 2011.)  He projected 

billings in excess of costs and profits to take into account the relationship between this account 

and revenue between 2001 and 2005.  For debt service, he used actual debt service from 2007 to 

2011.  R.E.8, R.8473-74.  See R.E.9, R.9375-76  (Koerber compiled elements of the three sets of 

financial statements into a single chart).   

To begin, Dameworth used the actual revenue numbers realized by the Company from 2008 

to 2012 as restated in bookkeeper Arinder’s “corrected” financial statements.  Those numbers 

                                                           
27  In his report, James Koerber points out that the term “significant hypothetical assumption” is 
undefined in Dameworth’s report or the Uniform Standards of Professional Appraisal Practice.  R.E.9, 
R.9318.  Use of that undefined term does not comply with the American Institute of CPAs Statement on 
Standards for Valuation Services No. 1 or the National Association of Certified Valuators and Analysts’ 
Professional Standards.  R.E.9, R.9320-21.     
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fluctuated between approximately $59 million and more than $142 million.  R.E.9, R.9376.  

Although he adjusted all other figures based on his review of the Company’s historical 

performance, Dameworth accepted these revenue figures without change.  See generally R.E.9, 

R.9375-76 (Koerber’s compiled chart).  Dameworth made differing adjustments to other 

numbers in Arinder’s financial statements.  

▪ Job costs.  Dameworth used Arinder’s numbers for job costs in 2007 and 2008, but 

increased them in 2009 by about $900,000.  R.E.9, R.9376 (Koerber’s compiled chart).  His 

hypothetical/projected job costs for 2010 and 2011 were reduced by about $3 million and $2 

million, respectively.  These changes increased the hypothetical gross profits from 2007 to 2011 

by approximately $5 million.  Id.    

▪ Overhead.  Dameworth slightly increased overhead in 2007, and then decreased it 

significantly in 2008 and 2009.  He again increased overhead for 2010.  For 2011, he used the 

exact same overhead costs that he used for 2009. R.E.8, R.8477; See R.E.9, R.9332-33, 9376 

(Koerber’s discussion and chart).  This also increased hypothetical profits by over $4 million. 

▪ Beginning cash balance for 2008.  Arinder’s financials show that, at the beginning of 2008, 

Wallace Construction had $32,395 in cash.  R.E.9, R.9375.  Dameworth began 2008 of his 

projected/hypothetical financials with cash of $6,277,555.  See R.E.9, R.9375; R.E.33, R.9115-

16, 9285-87. See also R.E.9, R.9341 (Koerber explains).  He also increased liabilities in a similar 

amount.  R.E.9, R.9375.   

▪ Net profits and shareholder distributions.  In his projection, Dameworth distributed all 

net profits (and no more) to Wallace each year.  R.E.33, R.9055-61.  In Arinder’s financial 

statements, Wallace actually received distributions of $9,268,907 from 2008 to 2011.  R.E.9, 

R.9376.  But Dameworth did not attribute any distributions to Wallace in two years and less than 
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$4.9 million in total for that time period.28

With those hypothetical financials, Dameworth valued Wallace Construction at $8,400,000 

as of June 30, 2012, subject to the conditions in his opinion, including the “significant 

hypothetical assumption.” R.E.8, R.8495-96. Summerford used Dameworth’s valuation based on 

the hypothetical financial statements as support for his opinions on causation and damages. With 

no explanation or methodology, Summerford attributed all the lost business value to Wallace 

individually ($10,200,000) and all the lost profits to Wallace Construction ($4,490,000).

 Id.  This increased value by more than $5 million in 

the hypothetical company. 

29

Summerford claims to rely on the history of the Company and a two- to three-hour 

conversation with Wallace. R.E.32, R.8788-89.  His causation opinion was based on the 

assumption that Wallace would have run the Company as he did in the past:   

  

R.E.8, R.8266-74.  According to Summerford’s lost profit analysis, lost profits in the first six 

months of 2012 are $6,355,143.  R.E.8, R.8403.  For the prior years, 2008 to 2011, there are no 

lost profits under his model and in fact a gain of $1,864,328.  R.E.9, R.9347-48. 

Had [McArthur Thames] properly performed its duties and notified the Board of 
Directors of [the Company], Wallace would have stepped in to the day-to-day 
operations of [the Company], replaced the Chief Financial Officer and possibly other 
[employees of the Company], and would have operated [the Company] as he had in 
the past approximately thirty years. 

 
R.E.8, R.8268.   

                                                           
28  Plaintiffs’ damage model proposes that Wallace would only take distributions equal to Company 
profits.  R.E.33, R. 9055-61.  Wallace actually took distributions calculated by Arinder far in excess of 
the profits(loss) shown by Defendant’s audits, not counting his salary and rental income, as follows:  
2008 profit, $455,105, distribution, $2,684,721; 2009 loss, ($3,007,135), distribution, $1,268,695; 2010 
profit, $3,595,232, distribution, $4,587,099; 2011 loss, ($1,850,655), distribution, $728,392.  R.E.9, 
R.9376.  Comparing the 4 year totals, Wallace took distributions of $9,268,907 from 2008 to 2011 when 
the Company showed an overall loss of ($807,453).  Id.  The net result is $10,076,360 more in 
distributions than profit. 
29  Just the reduced distributions to Wallace in Dameworth’s model increases damages by over $5 
million, but Wallace, a Plaintiff seeking these damages, already has this money, and much more. 
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When asked specifically how Wallace would have run the Company differently Summerford 

stated that he would have fired Dunaway as well as anyone else he felt should be fired who was 

running personal expenses through the Company.  R.E.32, R.8783-84. (Contrary to Wallace’s 

claims, Jay Carney remained president of the Company after Wallace learned in 2012 that Jay 

had run significant personal expenses through the Company.  R.5110-19; R.E.16, R.11998-

12000.)    Summerford asked Wallace what he would have done and Wallace stated that he 

would “have been back in [there] immediately, whenever I was, whatever I was doing, I would 

have come back in [there].”  R.E.32, R.8792.  Although Summerford described his meeting with 

Wallace as quite lengthy, Wallace provided no specifics except firing people, so Summerford 

“assum[ed] that Wallace would run the Company as he did in the past.”  R.E.32, R.8784-85.  

Summerford declined to provide other details of what Wallace would have done or what Wallace 

told him.  But Summerford assured Defendant’s counsel that his opinion was “based on what 

[Summerford] asked Mr. Wallace and what Mr. Wallace told [Summerford] and [his] analysis of 

the history of the Company … .”  R.E.32, R.8787-89. 

Summerford did not learn much about the historic performance of the Company.  For 

example, he did not ask who was responsible for creating the extraordinary profits following 

Katrina.  R.E.32, R.8793.  He did not look at real estate ventures that Wallace entered 

individually and through Wallace Construction in 2006 and 2007, before the Great Recession.30

                                                           
30  Robin Alford prepared a list of Mr. Wallace’s individual cash flow obligations from May 2012 to 
May 2013.  R.E.13, R.10994-98. These obligations included regular payments that Wallace was required 
to make in connection with his investments. For example, Wallace was obligated to pay approximately 
$30,000 each month for “Microtel needs” for his hotel in Columbia; monthly loan payments of $48,810 
for his Palm Arbor (Plaza) note; quarterly payments of $34,000 for the Black Creek note; and property 
taxes for Palm Arbor (Plaza) and Microtel of more than $160,000.  Id.  Therefore, Wallace required 
annual income from some source of over $1 million just to service these investments. 

  

R.E.32, R.8838.  Summerford testified generally that Wallace was “very successful” in 

addressing the ups and downs in the construction industry.  R.E.32, R.8841.  According to 
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Wallace, the period 1998 to 2004 was a full business cycle for his construction industry.  R.E.32, 

R.8846.  Summerford had not added up the overall financial results of that period, but confirmed 

when questioned that Wallace Construction had a net loss of over $3.4 million between 1998 and 

2004.  R.E.32, R.8842-43.  Summerford also stated that Wallace had to sell equipment and lay 

off staff in 2004, “but he was able to keep the business and maintain the business.”  R.E.32, 

R.8845.  Summerford could not recall the factors that lead to the 2004 losses.  R.E.32, R.8848.   

Summerford also opined that McArthur Thames’ negligence was the cause of the entire loss 

of value and profits from 2007 to 2011.  See R.E.32, R.8864 (“I considered the failures of your 

clients to be the causation factor for the loss.”); R.E.32, R.8865 (“So you can name as many 

factors as you want to.  The cause will be what I have already articulated.”).  Summerford claims 

he considered other factors, including the economy, the economic environment, and the work 

being done in the industry.  Summerford did not consider Hurricane Katrina or the oil spill to be 

extraordinary events that affected the financial condition of the Company.  R.E.32, R.8853-54.  

In the end, he “didn’t attribute losses to T.L. Wallace Construction to any other causes except 

Defendant.”  R.E.32, R.8861. 

b.  Legal argument.  Under Rule 702 and this Court’s opinions, expert testimony is reliable 

when it is "based upon sufficient facts or data," is "the product of reliable principles and 

methods" and when "the witness has applied the principles and methods reliably to the facts of 

the case."  Miss. R. Evid. 702. The reliability prong focuses on the "principles and methodology" 

underlying an expert opinion, not on the conclusions generated. Miss. Transp. Comm'n v. 

McLemore, 863 So.2d 31, 37 (Miss. 2003) (quoting Daubert v. Merrell Pharmaceuticals, Inc., 

509 U.S. 579, 595 (1993)). Expert testimony will always be deemed unreliable if it is the product 

of subjective belief or unsupported speculation.  See id. at 36.  

https://www.lexis.com/research/buttonTFLink?_m=b261d11745803224738ceb54e5ffaaf9&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b148%20So.%203d%20278%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=130&_butInline=1&_butinfo=MISS.%20R.%20EVID.%20702&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAA&_md5=390963a794964686be4efb446e7d3817�
https://www.lexis.com/research/buttonTFLink?_m=b261d11745803224738ceb54e5ffaaf9&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b148%20So.%203d%20278%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=132&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b509%20U.S.%20579%2c%20595%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAA&_md5=9a8ae736d8ec0a1a046e667f03d71733�
https://www.lexis.com/research/buttonTFLink?_m=b261d11745803224738ceb54e5ffaaf9&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b148%20So.%203d%20278%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=132&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b509%20U.S.%20579%2c%20595%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAA&_md5=9a8ae736d8ec0a1a046e667f03d71733�
https://www.lexis.com/research/buttonTFLink?_m=b261d11745803224738ceb54e5ffaaf9&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b148%20So.%203d%20278%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=133&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b863%20So.%202d%2031%2c%2036%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAA&_md5=307ad1240efe5da727a8eeba245d30e8�


36 

Under Daubert, the trial court is obligated to “make a preliminary assessment regarding the 

scientific validity of the reasoning or the methodology underlying the expert testimony and the 

proper application of that reasoning or methodology to the facts of the case at issue.”  Union 

Carbide v. Nix, 142 So.3d 374, 388 (Miss. 2014).  The trial court properly and conscientiously 

applied this standard.  Plaintiffs wholly fail to address Daubert or Rule 702 in their brief.   

The trial court excluded Summerford’s opinion because his methodology was unreliable and 

inadequate. R.14065-66. Plaintiffs, however, attempt to frame the issue as one of credibility. The 

trial court did not impose its view of credibility on Wallace’s testimony or Summerford’s 

opinion regarding the survival of the Company. In fact, the trial court expressly viewed 

Wallace’s testimony in the light most favorable to Plaintiffs. See R.14071-72 (although 

questionable “there is sufficient basis in the court record that a jury could find that Wallace was 

generally unaware of the financial condition of his Company in 2008 and that this ignorance 

could be attributable to the defendant’s alleged negligence.”); id. (“Whether or not Mr. Wallace 

would have returned to manage the Company is a fact that can be determined by a layperson.”).   

This Court addressed the distinction between reliability and credibility in Treasure Bay 

Corp. v. Ricard, 967 So.2d 1235, 1239 (Miss. 2007), in connection with an opinion by Dr. 

Stephen Hayne. Plaintiffs cite Treasure Bay for the proposition that “Mr. Summerford was 

permitted to base his expert opinion on statements of Mr. Wallace.”  Pl.Brief p. 22.  This 

statement is partially correct. In Treasure Bay, the Court emphasized that a court “may not reject 

an expert’s opinion simply because the opinion is based in part on a statement of fact which the 

Court does not find credible.” Id. at 1239. But even though a court must accept such statements 

as true, the expert “may not assume facts not supported by the record.”  Id. at 1242. The factual 

record was determinative in Treasure Bay, as it is here. 
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More recently, this Court addressed reliability of an expert’s opinion on causation in 

Denham v. Holmes, 60 So.3d 773, 783-85 (Miss. 2011). In that case, the defendant’s car hit the 

plaintiff’s car while it was making a left hand turn. Id. at 776-77. The expert opined that, because 

the defendant did not apply his brakes to cause skid marks, the plaintiff did not create an 

immediate hazard and was not negligent. Id. at 784. The expert, however, “never clearly 

explained … why skid marks were required for a finding that [defendant] had attempted to avoid 

the accident.”  Id. at 787. The Court referred to this problem as an “obvious analytical gap … . 

[The expert] failed to connect the dots between the skid marks and the existing physical 

evidence.” Id. at 788. This Court affirmed the exclusion of the expert’s testimony on causation.  

Id. at 789.  

While Summerford was permitted to base his opinion on statements of Wallace, he may not 

base his opinion on facts or statements that are not supported by the record.31

Specific facts are essential to Plaintiffs’ sole theory of causation – the connection between 

what Wallace would have hypothetically done if he had returned to manage the Company in 

2008 and survival of the Company. Wallace affirmatively and repeatedly testified that if he had 

returned, he would have demoted or fired Dunaway and that he did not know what else he would 

have done. See R.E.19, R.12139-40. Wallace never testified that he would run the Company as 

he had in the past. Neither Wallace nor Summerford identified any specific management acts that 

Wallace would have taken. R.14072-73. Summerford testified that he knew Wallace reduced 

staff and equipment costs in 2004 when the Company experienced losses, but he did not recall 

  Here, the record 

plainly contains no facts concerning any specific actions Wallace would have taken if he had 

returned to the Company in 2008 or how those actions would have made a difference.   

                                                           
31  The facts need not be admissible as long as they are the type relied on by experts in the relevant 
field.  See M.R.E. 703.  There is no evidence here that vague, non-specific statements such as those of 
Wallace are appropriately relied on by business valuation and damage experts. 
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the factors that caused the Company’s financial problems or the need to take those actions. 

R.E.32, R.8845-48. He accepted Wallace’s characterization of 1998-2004 as a “full business 

cycle,” but did not consider that the Company lost over $3.4 million over that period. R.E.32, 

R.8842-43.   He also relied on substantial revenues from disaster recovery work that occurred 

after Wallace retired.  R.E.8, R.8458-59.   

Summerford’s opinion is nonetheless expressly based on the assumption that Wallace would 

have operated the Company so as to achieve the financial results projected by Dameworth. Just 

as Dr. Hayne’s opinion lacked sufficient facts in Treasure Bay, so Summerford lacks sufficient 

facts to support his causation opinion. Without those reliable facts, the trial court correctly 

characterized Summerford’s opinion as conclusory and lacking in methodology and reliability. 

Plaintiffs next object to the exclusion of Summerford’s opinion because “it was not for the 

trial court to decide whether Wallace Construction would have ultimately survived.”  Pl.Brief p. 

22.  The trial court held that the lack of factual basis and methodology made Summerford’s 

testimony about the Company’s survival “speculation and conjecture”: 

Mr. Summerford did not outline any general management strategies used by Mr. 
Wallace in the past or whether those strategies would have been effective in the 
2007-2011 Great Recession period.  The Court is left to take Mr. Summerford’s word 
that the Company would have survived, if not thrived, under Mr. Wallace’s 
management during this tumultuous period. 

 
R.14072-73 (emphasis added).  

In other words, the trial court did not “decide” whether Wallace Construction would have 

survived but correctly determined that no record facts supported Summerford’s opinion on the 

hypothesized survival of the Company. R.14072-73.  

Apparently recognizing the gap in their damages theory, Plaintiffs seem to change course 

and argue that they need only establish causation of some damages under any theory.  For 

example, they argue that, “at a minimum, [an accurate audit in 2008] would have allowed Mr. 
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Wallace to avoid much of the $3.7 million in personal expenses charged to the Company.”  

Pl.Brief p. 22. This is a new and different theory that was not identified when ordered by the trial 

court. T.235; R.E.6, R.6046, 6055. Rather than producing a 30(b)(6) witness on damages, 

Plaintiffs objected and referred to their experts for damages and causation issues. R.E.7, R.4074-

75.  The expert reports do not identify or claim the personal expenses as damages and Plaintiffs 

did not mention this theory in response to summary judgment. R.14409-29. Raising it for the first 

time on appeal is untimely and it should not be considered. See Howell v. Holiday, 155 So.3d 

839, 844-45 (Miss. App. 2013).  See also Ballard Realty Co. v. Ohazurike, 97 So.3d 52 (Miss. 

2012) (failure to amend disclosures to show material change in expert testimony).32

This new theory also raises new factual issues regarding the nature of those expenses. As 

authority for the assertion that $3.7 million in personal expenses is a component of damages, 

Plaintiffs cite to Dameworth’s report, which merely states that number is a “rounded” “estimate” 

of “personal and/or excessive expenses” that were added to job costs. R.E.8, R.8460. In his 

deposition, Dameworth explains that the personal expenses paid for Mr. Wallace from 2007-

2011 total $3,033,041. R.E.33, R.8984-89. If Plaintiffs had argued for recovery of this $3.7 

million in the trial court, McArthur Thames could point to evidence that the challenged expenses 

were not “stolen” or “embezzled.”  Instead, the vast majority of those expenses – more than $3 

million – directly benefited and were attributable to the Wallaces. See supra  p.12, note 12. 

Significant portions of the remaining personal expenses were admittedly authorized by Wallace 

   

                                                           
32  Plaintiffs’ sole reliance on experts for causation and damages is well documented in this record and 
nowhere do Plaintiff’s experts identify avoided personal expenses as a separate element of damages.  See 
e.g., R.4090 (email re: 30(b)(6));  R.E.18, R.4106-07, 4109-14 (30(b)(6) deposition); T.518-19 (reliance 
on experts for damages and causal link); T.649-51 (“I just want to make sure we’re all clear on what 
damages Plaintiffs are seeking”); T.1291-92 (“Here are the only two damages that are at issue.”). 
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or recovered through an insurance claim.33

Finally, Plaintiffs try to salvage their case with reference to language from this Court that 

“mere uncertainty as to the amount” of damages does not preclude recovery. See, e.g., Warren v. 

Derivaux, 996 So.2d 729, 737 (Miss. 2008). That language, however, is only part of this Court’s 

test for proof of damages:  While the extent of injury and amount of damages may not be 

“capable of exact and accurate proof, damages may be awarded if the evidence lays a foundation 

which will enable the trier of fact to make a fair and reasonable estimate of the amount of 

damage.”  Id. at 737 (emphasis original). See also Inn by the Sea Homeowner’s Association, Inc. 

v. Seainn, LLC, 170 So.3d 496, 503 (Miss. 2015) (“sufficient evidence should be presented so 

that the trier of fact can determine damages within a reasonable certainty.”). Here, neither 

Wallace’s testimony nor Summerford’s opinion provides the jury with sufficient information to 

causally link the alleged negligence to evidence that supports a fair and reasonable conclusion as 

to the amount of damages or any damages at all.   

  This new theory of damage is untimely and 

unsuccessful.   

In the end, the trial court properly excluded Summerford’s opinion because it failed to 

satisfy the established requirements for admission of expert testimony.  The record does not 

contain facts necessary to support Summerford’s opinion or Plaintiffs’ theory of damages – that 

Wallace’s return in 2008 saves the Company. Plaintiffs claim losses between 2008 and 2012, but 

neither Summerford nor Wallace can point to damages or management changes that were caused 

by the audits. This Court held in Denham that failure to “connect the dots” between the facts in 

the record and the expert’s conclusion is fatal. 60 So.3d at 788. Here, the “dots” necessarily 
                                                           
33  Wallace admitted that he authorized an undetermined amount of the expenses charged by Dunaway, 
Jay Carney and Randall Lambert. He agreed to pay Jerron Carney for working at his church. R.E.19, 
R.12138-9.   Payments were also made with Wallace’s authority to employees for them to make political 
contributions.  R.E.19, R.12152 (pp.248-49).   Wallace Construction made an employee theft claim and 
recovered $250,000. R.6188. 
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require proof of specific facts demonstrating actions by Wallace connected to specific changes in 

the financial condition of Wallace Construction that are causally related to the alleged negligence 

of the Defendant.    

VI. ARGUMENT OF CROSS-APPELLANT 

The purpose of McArthur Thames’ cross-appeal is protective in the event that this Court 

reverses the trial court’s grant of summary judgment.  McArthur Thames cross-appeals the issues 

identified below in order to address errors by the trial court that affect substantial rights of 

McArthur Thames.  If this Court affirms on direct appeal, as it should, McArthur Thames’ cross-

appeal will be moot.   

A. THE TRIAL COURT ERRED IN FAILING TO DISMISS PLAINTIFFS’ 
COMPLAINT AS BARRED BY THE APPLICABLE STATUE OF LIMITATIONS. 

  
McArthur Thames appeals the trial court’s denial of its motion for summary judgment based 

on the statute of limitations.  R.E.1, R.7549. The Court reviews denial of a motion for summary 

judgment de novo, reversing the trial court if the party with the burden of proof fails to establish 

the existence of a genuine issue of material fact. Gibson v. Williams, Williams & Montgomery, 

P.A.,185 So.3d 836, 844 (Miss. 2016).  Plaintiffs bear the burden of establishing grounds to 

avoid the statute of limitations. Karpinsky v. Am. Nat. Ins. Co., 109 So.3d 84, 88-89 (Miss. 

2013).  It is Plaintiffs’ burden to show a material factual dispute to avoid summary judgment. 

Plaintiffs filed their complaint on January 10, 2013, alleging that McArthur Thames should 

have provided notice of misclassification and mischarging of funds to Wallace and Wallace 

Construction in April of 2008. R.0001-29.  Miss.Code Ann. §15-1-49 governs those claims such 

that they must be brought within three years “next after the cause of such action accrued.” 

Plaintiffs’ claims are barred unless Plaintiffs can demonstrate that their claims are tolled by the 

discovery rule under Miss. Code Ann. §15-1-49(2). In denying summary judgment, the trial 

court stated that Wallace was not required to inquire into accounting matters because he expected 
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his pastor and friends, including Dunaway, to run his company “in a honorable way”. T. 614-15. 

See T. 607 (trial court questioned how Wallace could have discovered mischarging “when he 

placed his full trust, even his personal power of attorney, with [Dunaway]”).    

Under Miss. Code Ann. §15-1-49(2), “[i]n actions for which no other period of limitation is 

prescribed and which involve latent injury or disease, the cause of action does not accrue until 

the plaintiff has discovered, or by reasonable diligence should have discovered, the injury.”  A 

plaintiff bears the burden of establishing “some legal or equitable basis for avoiding such period 

of limitations.”  Gulf National Bank v. King, 362 So.2d 1253, 1255 (Miss. 1978); Hall v. Dillard, 

739 So.2d 383, 387-88 (Miss. App. 1999).  “Speculation and unsupported assertions” are 

insufficient to support the discovery rule or avoid summary judgment.  Serton v. Lockheed 

Martin Corp., No. 4:09-cv-162, 2011 U.S. Dist. LEXIS 66738 *10 (S.D. Miss. June 20, 2011).       

The discovery rule is intended to “protect potential plaintiffs who cannot, through 

reasonable diligence, discover injuries done to them.” Wayne General Hosp. v. Hayes, 868 So.2d 

997, 1001 (Miss. 2004) (emphasis added). The obligation to exercise reasonable diligence 

imposes limits on the discovery rule to further its purpose and, at the same time, prevent abuse. 

For that reason, the rule does not toll the limitations period indefinitely. Neither may a plaintiff 

wait to file suit until he has put together every element of a claim. See, e.g., Boyles v. 

Schlumberger Technology Corp., 832 So.2d 503, 506 (Miss. 2002). Instead, a plaintiff must 

show that she has exercised “reasonable diligence” once she has facts that put her on “notice to 

carefully investigate” or facts “calculated to excite inquiry.” First Trust National Association v. 

First National Bank of Commerce, 220 F.3d 331 (5th Cir. 2000).  To meet the burden to invoke 

the discovery rule, a plaintiff must present proof and show more than mere ignorance of the 

claim.  See, e.g., Boyles 832 So.2d at 507 (“A bare statement that ‘the discovery rule proof was 

obvious to all’ does not defeat a motion for summary judgment.”).    
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Further, courts have consistently applied Mississippi law to reject arguments that a plaintiff 

was not required to act diligently by reason of ignorance, or lack of expertise, or reliance on a 

third party.  See, Sundbeck v. Sundbeck, No.1:10-cv-23, 2011 U.S. Dist. LEXIS 121538 at * 8 

(N.D. Miss. Oct. 20, 2011) (rejecting argument that plaintiff was not required to investigate legal 

proceeding because he did not have knowledge of legal system); First Trust, 220 F.3d at 337 

(plaintiff not permitted to ignore evidence of fiduciary’s breach to delay accrual of cause of 

action indefinitely).   

The undisputed facts show that Wallace and the Company’s entire board of directors and 

most of the accounting department knew that Wallace’s personal expenses were charged to and 

paid by the Company. See supra  pp. 9-11.  In fact, neither Wallace nor his wife had personal 

credit cards and they used only Company credit cards until 2012.34  R.E.19, R.12134.  The 

undisputed facts also show that Wallace authorized the Company to make various payments – 

unspecified by dollar amount - for T.J. Dunaway, Jay Carney, Jerron Carney, and others.35

Plaintiffs claim, however, that Wallace did not know that those personal expenses were 

being mischarged in the Company’s records. T.601. But his testimony shows that he never took 

any action to inquire or confirm that they were properly charged.  He never gave any information 

to the accounting department about how any of those items should be charged.  See R.E.19, 

R.12116-17. He did not even remember who he told to put his housekeeper and farm employees 

  

R.E.19, R.12138.   

                                                           
34  Mr. and Mrs. Wallace claimed that they paid some personal expenses with a personal checking 
account. The trial court declined to compel Plaintiffs to produce those records.  Defendant cross-appealed 
the order denying this discovery.  See infra at p. 49. 
35  Plaintiffs argued to the trial court that Wallace authorized “specific, limited benefits” to Mr. 
Dunaway and others.  Wallace’s testimony, however, does not support that assertion.  Wallace gave 
Dunaway authority “to do his foundation, his slab, and his driveway.”  R.E.19, R.012138.  Defense 
counsel asked Wallace, “Now did you put a dollar figure on this?”  Wallace answered “No, sir.” When 
asked how much the work was, Wallace stated, “I have no idea how much it was.”  Id. When asked if it 
could have been more than $50,000.00, Wallace stated, “It could have been.”  Id. 
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on the Company payroll as employees.  Id. He never reviewed his credit card bills.  R.E.19, 

R.12144.  He never directed accounting to charge the expenses so he would pay taxes on them or 

checked to make sure that they were charged as income to him and never told anyone else to do 

that.  R.E.19, R.12117, 12119.  He never made a list of expenses to be charged to him personally.  

R.E.19, R.12109 (In fact, based on his deposition testimony, he did not even know the amount or 

types of those expenses).  He never asked his bookkeepers to make a list of personal expenses to 

give to the accountants.  Id.  Wallace also never discussed the unspecified payments for 

employees with anyone but those employees themselves. R.E.19, R.12127.  Wallace’s 

bookkeepers kept a careful accounting of all personal expenses and could and would have told 

Wallace exactly how much had been paid and for whom at any time, if he had only asked them.  

R.E.23, R.5810.  

Plaintiffs go further to explain Wallace’s calculated indifference by arguing that he was 

excused from any duty to investigate because he could reasonably assume that the expenses were 

handled properly based on his trust in T.J. Dunaway. Plaintiffs’ counsel asked: “What 

information was there available to Wallace that T.J. Dunaway was abusing that privilege?”  

T.603. In 2009, however, the Company affirmatively represented to a Louisiana court that 

Dunaway was acting beyond his corporate authority and contrary to the best interests of 

Plaintiffs.  The 2009 incident, standing alone, put Wallace on notice to investigate the accounting 

department at Wallace Construction.  

These are the facts. On October 23, 2006, Dunaway signed a Purchase Agreement with Palm 

Plaza, LLC for infrastructure construction and purchase of lots in a Louisiana subdivision on 

behalf of Wallace Construction. R.E.17, R.12479-82. In March 2009, Palm Plaza sued Wallace 

Construction for failure to make payments required by the Purchase Agreement. R.E.17, 

R.12476-78.  In defense, Wallace Construction denied that Dunaway was authorized to sign the 
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agreement.  R.E.17, R.12489. When Palm Plaza moved for summary judgment, Wallace 

Construction stated that its board of directors “did not, either orally or in writing, pass a 

resolution authorizing Mr. Dunaway to sign the Purchase Agreement or any other agreement that 

required T. L. Wallace to purchase all of the Lots.”36

Based on these representations in the Palm Plaza litigation, Plaintiffs had actual and direct 

knowledge in 2009 that Dunaway may have abused Wallace’s trust in him. Based on those 

representations, after 2009, Wallace had to question his expectations about and trust in Dunaway, 

the person who was responsible for accounting and other financial matters at the Company.   

  R.E.17, R.12523.  

The records of the Wallace Construction board of directors obtained by McArthur Thames 

in its 2006 audit are contrary to the sworn representations to the Louisiana court. Wallace 

Construction’s board of directors held a special board meeting on October 23, 2006, the day that 

Dunaway signed the Purchase Agreement, and passed a resolution  

authoriz[ing] Tommy E. Dunaway, Jr. as its Executive Vice-President, to enter that 
certain Purchase Agreement with Palm Plaza, L.L.C., to contract for the purchase of 
certain lots within Palm Plaza Subdivision, St. Tammany Parish, Louisiana, all upon 
such price, terms, and other conditions that he may deem proper, in his sole 
discretion.   

 
R.E.17, R.12582-83 (emphasis added).   
 

Regardless whether Dunaway had authority or not, Plaintiffs at least questioned and 

investigated Dunaway’s loyalty and fidelity in 2009. Plaintiffs presumably investigated 

Dunaway’s authority sufficiently to support the Louisiana court filings and concluded that he 

acted outside that authority. Still, Wallace did not conduct any investigation or make any inquiry.   

                                                           
36  Dunaway, who was then Treasurer of Wallace Construction, signed an affidavit that he was “not 
aware of the existence of any written or oral action by the [Wallace Construction] board of directors 
authorizing me to sign the Purchase Agreement on [Wallace Construction’s] behalf.”  R.E.17, R.012535.  
James E. Carney, II, a Wallace Construction board member, signed a similar affidavit.  R.E.17, R.012547.  
The parties ultimately settled the action in 2010.   
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The discovery rule protects plaintiffs who cannot, through reasonable diligence, discover 

injuries done to them.  Here, Plaintiffs (understandably) do not even claim that they were 

diligent. Rather, the record establishes as a matter of law that Plaintiffs were not diligent and 

even engaged in actions designed to conceal the abuse of personal expenses at the Company.  

Assertions of ignorance, lack of expertise, and reliance on Mr. Dunaway are insufficient under 

Mississippi law for Plaintiffs to invoke the discovery rule as an excuse for a flatly untimely 

filing.  The trial court, therefore, erred, and this Court should reverse and render judgment for 

McArthur Thames.    

B. THE TRIAL COURT ERRED LIMITING DISCOVERY OF COMPANY 
INFORMATION TO JUNE 30, 2012. 

 
The trial court denied discovery of information regarding the Company before the date of 

sale, June 30, 2012.37

McArthur Thames’ argument that the post-sale financial information is discoverable and 

relevant is not simply a hypothetical guess. McArthur Thames obtained some gross profit 

 R.E.2, R.2752, 2883. As a result, while Defendant did not have access to 

the Company’s financial records after June 30, 2012, documents provided to Plaintiffs’ experts 

show that the Company made critical changes and corrections to the financial statements after 

June 30, 2012. The trial court’s denial of discovery of financial information after June 30, 2012, 

is an abuse of discretion because it requires McArthur Thames to accept the “self-interested 

assertions” of Plaintiffs and the new owners of the Company, with the result that McArthur 

Thames is unable to “make a substantive showing of its case.”  West v. West, 891 So.2d 203, 

218-19 (Miss. 2004).   

                                                           
37  The February 24, 2014, order was amended on March 7, 2014, to correct the error as to the date of 
the sale, and to further make investigations, audits, and reviews that began before the sale and concluded 
after the sale discoverable through December 31, 2012. Contrary to the wording of the order, the 
Defendant did not request this relief.  The Defendant’s request to the court was to not allow this arbitrary 
limitation on discovery.  R.E.5, R.2181-84.    
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schedules for the Company between June 30 and December 31, 2012, that show significant 

increases in gross profits for jobs that were completed before the sale. Plaintiffs’ experts were 

provided these gross profit schedules in preparing their opinions. R.8296, 8301, 8349.   The 

difference in gross profits is either due to the Company’s billing and receipt of payment for work 

that was completed before the sale or because the write downs made for the sale were incorrect.   

Based on these gross profit schedules, financial records of the Company after the June 30, 

2012, sale are “relevant to the issues raised by the claims or defenses of any party.”  Miss. R. 

Civ. P. 26(b)(1). More particularly:   

▪ Plaintiffs’ expert calculated lost business value damages by accepting without analysis the 

June 30, 2012, sales price (negative $1.8 million) as the “fair market value” of the Company on 

that date.  R.E.8, R.8271, 8402. Summerford conducted no forensic work to value the Company 

as of June 30, 2012, and relied solely on the sale price. R.E.32, R.8696-97.  If the actual sale 

price is not “fair market value,” the damages calculation is flawed.  For example, if a jury found 

that the “fair market value” on June 30, 2012, was $6 million rather than negative $1.8 million, 

the jury would likely reject Summerford’s calculation.   

▪ Plaintiffs’ expert calculated lost profits based on revenues set out in the financial statements 

prepared by bookkeeper Dena Arinder.  If those financials understated gross profits, then a jury 

would likely reject Summerford’s calculation.   

▪ Plaintiffs also compared Company bookkeeper, Arinder’s financial statements with financial 

statements prepared by McArthur Thames to argue that McArthur Thames breached its duty of 

care.  (Breach of the duty of care is not an issue on appeal.)  If Arinder’s financial statements do 

not correctly reflect gross profit, then comparison of the two sets of financial statements is not 

relevant to breach of any duty.    
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▪ Wallace did not conduct an independent audit or valuation of the Company for purposes of 

the sale in 2012. McArthur Thames withdrew the 2011 audit. Bookkeeper Arinder, with 

assistance from Plaintiffs’ experts, made changes to the prior financial statements, but did not 

satisfy any of the requirements for an audit.  Instead, Wallace relied on the valuation and analysis 

conducted by the prospective purchasers of the Company. The purchasers were obviously 

motivated by self-interest and pecuniary gain to minimize the value of the Company in 

negotiations with Wallace.   

Without financial information about the Company after June 30, 2012, McArthur Thames is 

left to accept Plaintiffs’ valuation of the Company as of June 30, 2012. As this Court has noted, 

requiring one party merely to accept the other party’s complex financial calculations “eviscerates 

the aggrieved party of the ability to make a substantive showing of its case.”  West,  891 So.2d at 

219. The trial court’s denial of McArthur Thames’ motion to compel production of the post-sale 

financials was an abuse of discretion and should be reversed if this case is remanded for trial.     

C. THE TRIAL COURT ERRED IN REFUSING DISCOVERY OF THE WALLACES’ 
PERSONAL ACCOUNTS.  

 
The trial court denied Plaintiffs’ motion to compel production of the Wallaces’ personal 

checking account records. R.E.3, R.4470. As discussed above, one of the issues in this case is 

whether, what, and when Wallace knew about the Company’s paying and accounting of personal 

expenses.  Mr. and Mrs. Wallace both testified that the Company did not pay all of their 

expenses, and that they maintained a personal checking account for that purpose. R.E.20, 4246-

48, R.E.19, 12152.  Plaintiffs, however, refused to produce records of those personal accounts. 

R.4241-52, T.547-48. Without records of those personal accounts, McArthur Thames cannot 

dispute the Wallaces’ testimony that they paid some of their personal expenses with personal 

checking accounts. Plaintiffs also repeatedly made claims that the Wallaces are “broke” that they 

“lost everything,” and Mr. Wallace claims he could not raise needed funds to provide capital to 
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the Company.  Pl. Brief pp.1, 2, 6-7. Without those records, McArthur Thames has no way to test 

the Wallaces’ testimony about their financial condition or that they paid some personal expenses 

through personal checking accounts.38

The Wallaces’ checking account records are a proper subject of discovery because they 

directly tend to show that the Wallaces’ testimony about paying expenses with personal checking 

accounts is more or less probable. See Miss. R. Evid. 401; Miss. R. Civ. P. 26. That fact is of 

consequence because the Wallaces have testified that the Company did not pay all of their 

expenses and that they kept up with and paid some personal expenses on their own and they were 

“broke”.  If the Wallaces’ personal checking accounts do not exist or if they do not show the 

payment of personal expenses or they reveal substantial funds, a jury will find it is more 

probable that the Wallaces did not testify truthfully and that they did nothing to monitor their 

personal expenses and they, in fact, had personal resources.  Without this discovery, Defendant is 

forced to accept the Wallaces’ “self-interested assertions.” West, 891 So.2d at 218-19.   

   

   VIII.  CONCLUSION 

 The decision of the trial court in granting summary judgment dismissing all claims of the 

Plaintiffs was proper and should be affirmed. 

  

                                                           
38  The trial court did not reach the merits of McArthur Thames’ motion to compel production of the 
personal checking account records.  Rather, the trial court denied the motion because production of the 
records “would threaten to extend discovery past the deadline in the Court’s Third Amended Scheduling 
Order.”  R.E.3, R.4470.  When that order was entered on October 14, 2014,  trial was scheduled to begin 
on February 9, 2015.  R.4220-1.  By order entered February 19, 2015, the trial was moved to November, 
2, 2015. R.8031-2.  Thereafter, the trial court dismissed all of Plaintiffs’ claim and this appeal ensued.  
R.14927.  If this case is remanded for trial (and it should not), the trial court will enter a new scheduling 
order that includes time for additional discovery as needed and a new trial date.  Under those 
circumstances, the trial court’s concern with prior deadlines will be irrelevant.    
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