
IN THE SUPREME COURT OF MISSISSIPPI

DOUGLAS MICHAEL LONG, JR.                           APPELLANT

                 

VS.       CAUSE NO.: 2015-CA-00527

DAVID J. VITKAUSKAS                                                            APPELLEE

PETITION FOR WRIT OF CERTIORARI

COMES NOW Appellant, Douglas Michael Long, Jr. (hereinafter “Doug”), by

and through counsel, and respectfully files this his Petition for Writ of Certiorari

pursuant to Miss. R. App. P. 17 and in support of said petition would show as follows:

Introduction

On March 17, 2014, Doug, a Mississippi resident, filed his Complaint of alienation

of affection against David J. Vitkauskas (hereinafter “David”), a Pennsylvania resident. 

(Tr. at 6.)  On March 31, 2014, David was served with process pursuant to Miss. R. Civ.

P. 4(c)(5) (hereinafter “Rule 4(c)(5)”).  (Tr. at 9).  David obviously received notice and

was aware of the suit, as he retained Mississippi counsel to defend him against same.  On

May 14, 2014, David filed a Motion to Dismiss, in part, due to insufficient service of

process, because the summons was mailed to David’s employer and not to David

personally.  (Tr. at 14.)  On June 11, 2014, Doug filed his Response to Motion to Dismiss

stating that he had strictly complied with Rule 4(c)(5) by serving David with a copy of the

Summons and the Complaint by certified mail, return receipt requested, with the envelope

containing the summons and complaint marked “restricted delivery.”  (Tr. at 17.)  Doug

attached the post office return as, “Exhibit B”, to his response showing that the Summons
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and Complaint were sent to “David J. Vitkaukas” by certified mail with restricted delivery

as required by Rule 4(c)(5).  (Tr. at 25-26.)

At the hearing of the Motion to Dismiss, the trial court, on its own, pointed out that

someone named “Mary” appeared to have signed for the restricted delivery.  No evidence

was ever presented on the identity of “Mary,” since David never raised this issue. No

evidence was presented, and it is unknown whether Mary is David’s spouse, employee,

his agent authorized to accept such service, or whether David signed as “Mary,” since it is

apparent that he received the Complaint and Summons and filed a responsive pleading. 

The trial court agreed that the Complaint and Summons were properly addressed to David

and the envelope was marked “restricted delivery,” but found that the service was

insufficient because David did not sign for same.  The trial court found that because the

issue of sufficiency of service was dispositive of the matter, David’s remaining arguments

were moot.  

The trial court granted David’s Motion to Dismiss without prejudice.  On October

20, 2014, Doug filed his Motion for Reconsideration, pointing out that the trial court’s

decision was fatal to the lawsuit, because the statute of limitations barred refiling of the

civil action.  Doug and his wife separated on or about May 6, 2011.  The statute of

limitations was tolled upon the filing of the Complaint, and even giving Doug the benefit

of the tolling period, the statute of limitation in this case expired on or about September 3,

2014.  Therefore, the Court’s prior Order, dated October 9, 2014, operated as a dismissal

with prejudice. 
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On February 27, 2015, a hearing was held on Doug’s Motion to Reconsider.  Doug

asked the trial court to reconsider its ruling, because he had strictly complied with Rule

4(c)(5).  Alternatively, Doug requested that pursuant to Miss. R. Civ. P. 4(h) (hereinafter

“Rule 4(h)”) and 6(b) the trial court grant Doug additional time to serve David for good

cause shown.  Doug further stated that service was not intentionally delayed and that

David never alleged or presented evidence that he did not sign for the Summons and

Complaint.  Doug further pointed out that when the trial court dismissed Doug’s case in

October, the statute limitations had already expired and asked for additional time to serve

David.  The trial judge ruled that he did not believe he had the authority to grant

additional time in which to serve process unless he granted the motion to reconsider the

prior dismissal by the Court, and the trial court denied the Motion to Reconsider.  This

was a misapplication of the law.

I. The Court of Appeals erred in failing to reverse the trial court’s
ruling that Doug did not perfect service of process on David.

The Court of Appeal applied an erroneous legal standard when it affirmed the lower

court’s Order dismissing Doug’s claim against David, due to insufficient service of

process.  The standard for service of process on a non-resident defendant is clearly

established in Mississippi.  The rules on service of process are to be strictly construed. 

Kolikas v. Kolikas, 821 So.2d 874, 878 (Miss. Ct. App. 2002).  Further, service of process

on a non-resident defendant is jurisdictional, requiring strict compliance with statutory

procedures.  Brindelli v. Egelston, 404 So.2d 322, 323-34 (Miss. 1981).
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Neither the Court of Appeals nor the lower court have demonstrated how Doug

failed to strictly comply with the strict construction of Rule 4(c)(5), which provides: 

[A] summons may be served on a person outside this state by sending a

copy of the summons and of the complaint to the person to be served by

certified mail, return receipt requested. Where the defendant is a natural

person, the envelope containing the summons and complaint shall be

marked “restricted delivery.” Service by this method shall be deemed

complete as of the date of delivery as evidenced by the return receipt
or by the returned envelope marked “Refused.”

(emphasis added).  In this case, Doug sent by certified mail, return receipt requested, a

copy of the Summons and Complaint to David, marked “restricted delivery.” The date of

delivery, as evidenced by the return receipt, was March 31, 2014.  The Court of Appeals

noted that David did not sign the return receipt, and, if this is true, this was due to the

failure of the United States Postal Service and not due to Doug’s noncompliance with the

rule.  

Further, failure of service to reach its intended recipient does not bar an action in

Mississippi.  All that is required in Mississippi is that the serving party strictly comply

with the strict construction of the rules for service of process.  See Kolikas, 821 So. 2d at

878-79 (wherein the court held that service by publication was insufficient, because the

plaintiff failed to strictly comply with the requirements of M.R.C.P. 4(c)(4).)  Miss. R.

Civ. P. 4(c)(4) allows a party to serve a defendant by simply publishing a summons “in a

public newspaper of the county in which the complaint or petition, account, cause or other

proceeding is pending.,” whether the defendant sees the summons or not.

Doug strictly complied with M.R.C.P. 4(c)(5).  As such, the lower court erred in
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dismissing this matter, and the Court of Appeals erred in affirming that decision.

II. The Court of Appeals erred in failing to reverse the trial court’s
refusal to grant Doug additional time to serve David.

The Court of Appeals also erred by affirming the lower court’s “finding” on whether

to allow Doug additional time to serve David.  The Court of Appeals found itself to be

handcuffed by the abuse-of-discretion standard, when it affirmed the lower court’s

decision on Doug’s request for an extension of time to serve David.  However, the lower

court applied no discretion whatsoever, as it did not consider the merits of that request. 

The Court of Appeals erred in not reviewing the trial court’s decision de novo.  

Alternatively, the lower court’s decision to deny Doug’s motion for additional time

was an abuse of discretion.  Rule 4(h) provides that if a plaintiff fails to serve the

defendant within the 120-day period, as is alleged in this case, “the plaintiff will have an

opportunity to show good cause after the 120-day period has elapsed.” Bloodgood v.

Leatherwood, 25 So.3d 1047, 1051 (Miss. 2010).  “[G]ood cause is likely (but not

always) to be found when the plaintiff's failure to complete service in timely fashion is a

result of the conduct of a third person, typically the process server . . .”  Id.  As such,

Doug should have been afforded the opportunity to apply for additional time to serve

process and to demonstrate whether the circumstances constituted good cause for

allegedly failing to serve David.  Doug was not afforded such an opportunity, and the

Court of Appeals erred in affirming the trial court’s decision.  In this case, Doug strictly

complied with Rule 4(c)(5) and gave the process server, the United State Postal Service,
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strict instructions as to how the mailing containing the Summons and Complaint was to be

delivered.  Doug had no control over the postal service, and any alleged failure would

have been due to the United States Postal Service.

Further, the alleged defect in Doug’s service of process upon David, due to David

signing the return receipt, was never pled by Defendant.  Had such been pled, Doug

would have immediately served David a second time, out of an abundance of caution. 

Instead, improper service due to the alleged defective signature was first brought up by

the trial court, after the statute of limitations had run.  David would suffer no harm or

prejudice if additional time was granted.  David had actual notice of the subject action;

had sought and been given additional time to answer Doug’s Complaint; and had never

mentioned inadequate process, due to the alleged defective signature, in his Answer.  As

such, the lower court abused its discretion in denying Doug’s request for additional time

to serve David.

Conclusion

For the above cited errors of fact and law, Doug asks that this Court grant certiorari

and reverse the lower courts. 

RESPECTFULLY SUBMITTED this the 28  day of February, 2017.th

DOUGLAS MICHAEL LONG, JR. , Appellant

BY:/s/ Michael J. Malouf       
       Attorney for Appellant  
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MICHAEL J. MALOUF, ESQ.

MSB NO. 1843

ROBERT E. JONES, ESQ.

MSB NO. 104442

Malouf & Malouf

501 E. Capitol Street

Jackson, MS   39201

(601) 948-4320

CERTIFICATE OF SERVICE

I, Michael J. Malouf, attorney for Appellant, Douglas Michael Long, Jr., do hereby

certify that I have this day filed with the Clerk of the Supreme Court, via the MEC

system, a true and correct copy of the above and foregoing Petition for Writ of Certiorari,

which sent electronic notification of such filing to A.E. (Rusty) Harlow, Jr., Esq. at

rusty@harlowlawfirm.com and Kathi Chrestman Wilson, Esq. at

kathi@harlowlawfirm.com.

DATED this the 28  day of February, 2017.th

/s/ Michael J. Malouf      

Michael J. Malouf
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