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AUTHOR'S CITATION NOTE 

The "Clerk's Papers" on this appeal consist of the following number volumes: 

Volume 1 of 8, Page 1-150 

Volume 2 of 8, Page 151-300 

Volume 3 of 8, Page 301-450 

Volume 4 of 8, Page 451-600 

Volume 5 of 8, Page 601-750 

Volume 6 of 8, Page 751-900 

Volume 7 of 8, Page 901-1050 

Volume 8 of 8, Page 1051-1147 

References herein to documents contained in the "Clerk's Papers" will be designated as (R._, vol. 

_). References herein to documents contained in the "Appellant's Record Excerpts" will be 

designated as (R.E. __). Since there were no evidentiary hearings or trials where testimony of 

witnesses was taken or evidence introduced, then there will be no references to the "Trial Transcript" 

or "Trial Exhibits". 1 There was a non-evidentiary hearing relating to the issue( s) presently before the 

Court on April 30, 2015. At the non-evidentiary hearing, the parties provided oral arguments on their 

respective positions to the trial court. No witnesses testified and no evidence was introduced. The 

transcript of that non-evidentiary motion hearing is included in the record on appeal in this matter. 

1The only trial or hearing where testimony was actually taken of was witnesses was in the 
Probate Court of Horry County, South Carolina, on August 6, 2014 when the decedent's heirs were 
determined. (R. 429-431, vol. 3; R.E. 5). 
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AUTHOR'S NOTE ON IDENTITY OF VARIOUS PERSONS/ENTITIES 

Parties Participating in Appeal 

1. "Charles" refers to Charles Shortie, the Appellant, a resident citizen of Myrtle Beach, South 
Carolina, and the husband/surviving spouse of Oner K. Shortie, deceased. 

2. "Oner" refers to Oner K. Shortie, a late resident citizen of Myrtle Beach, South Carolina, and 
the wife of Charles Shortie who was killed in the motor vehicle accident which occurred in 
Sunflower County, Mississippi on March 26, 2014. 

3. "Rochelle" refers to Rochelle George, an adult daughter of Oner K. Shortie from a previous 
marriage, and a resident citizen of Mt. Airy, North Carolina at the time of the accident and 
at the time of the heriship hearing by the South Carolina Probate Court. She also represents 
the interests of her siblings, Stephanie, Erlene, Rebecca and Kris in this appeal. 

4. "Stephanie" refers to Stephanie Nobles, an adult daughter of Oner K. Shortie from a previous 
marriage, and a resident citizen of Elgin, Texas at the time of the accident and at the time of 
the heirship hearing by the South Carolina Probate Court. 

5. "Erlene" refers to Erlene Alexander, an adult daughter of Oner K. Shortie from a previous 
marriage, who lived with Charles and Oner in Myrtle Beach, South Carolina at the time of 
the accident, but who had moved to Mt. Airy, North Carolina at the time of the heriship 
hearing by the South Carolina Probate Court. 

6. "Rebecca" refers to Rebecca Rogers, an adult daughter of Oner K. Shortie from a previous 
marriage, who lived with Charles and Oner in Myrtle Beach, South Carolina at the time of 
the accident, but who had moved to Mt. Airy, North Carolina at the time of the heriship 
hearing by the South Carolina Probate Court. 

7. "Kris" refers to Kristopher Alexander, Sr., an adult son of Oner K. Shortie from a previous 
marriage, and a resident citizen of Pontiac, Michigan at the time of the accident and at the 
time of the heirship hearing by the South Carolina Probate Court. 

Settled Parties Not Participating in Appeal 

8. "Settled Defendants" refers collectively to the following Defendant Companies and drivers 
who contributed monies to the wrongful death settlement and who are not participating in 
this appeal: 

(i) D. Mosley Trucking, Inc., a Florida Corporation; 

(ii) Gregory Cazares, driver and employee ofD. Mosley Trucking, Inc.; 
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(iii) Fontaine Trailer, Inc., an Alabama Corporation; 

(iiii) Spencer Tansport, Inc., a Mississippi Corporation; and, 

(iiiii) David Townsend, driver and employee of Spencer Transport, Inc. and a Mississippi 
resident. 
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REPLY ARGUMENT 

A. Issue of Waiver 

Rochelle first argues that Charles waived the right to raise the choice of law question as to 

which state's law should apply to the distribution of the wrongful death recovery for the death of his 

wife Oner; South Carolina - the resident state of Charles and Oner, or, Mississippi - where the 

accident occurred and where Rochelle first filed suit.3 Rochelle supports her argument by various 

theories, each of which will be briefly discussed. 

1. Too late to be raised? 

Rochelle begins by arguing that since Charles waited until there was a settlement at 

mediation for the death of his wife before raising the issue of which state's law should govern its 

distribution, then he waived the issue.4 This argument is in error. 

Rochelle goes to great lengths to describe her version of facts relating to some of the limited 

discovery5 which was completed prior to the early intervention mediation which produced the 

2In her Appellee' s Brief, Rochelle reverses the order of the issues as were originally addressed in 
the trial court's ruling and as were subsequently identified and briefed as points of error by Charles in his 
Appellant's Brief. As this is a Reply Brief and in order to avoid any confusion, Charles will reply in the 
same order as argued by Rochelle. 

3 At the time of the accident, two (2) of Oner's adult children (Erlene and Rebecca) also resided 
with them in Myrtle Beach, South Carolina. (R. 446, vol. 3; R.E. 2; R. 403, vol. 3; R.E. 7). 

4It is noteworthy that at the time the mediation produced the settlement and hence recovery, this 
matter had not yet been scheduled for trial. See, Clerk's General Docket Entries (R. 1-7, vol. 1; R.E. 1). 

5This limited discovery was never before the trial court, nor considered by the trial court when it 
issued its ruling out of which the appeal arose. Rochelle filed the depositions and written responses to 
discovery after Charles filed his Notice of Appeal. These post-appeal filings by Rochelle eventually 
totaled some 535 pages and are identified in the Clerk's General Docket Entries as having been filed 
after the appeal was taken. (R. 5, vol. 1; R.E. 1 ). Charles filed his Notice of Appeal on June 16, 2015. (R. 
458-460, vol. 4). Rochelle added these 535 pages to the record on June 23, 2015. (R. 468-1003, vol. 4, 5, 
6 & 7). This post-appeal adding to the record by Rochelle is the subject of the 3rd error of appeal in this 
matter. 
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settlement. She attempts to portray that Charles failed to timely raise the issue of which state's law 

should apply to the distribution of the wrongful death recovery by stating he waited until the "last 

minutes of this litigation after it had been settled." (Appellee's Brief at p.l 0). Rochelle fails to 

mention that the case was actually in the early stages of litigation when the trial court ordered the 

mediation which led to the settlement and no trial date was yet scheduled, nor had experts yet been 

designated or their reports completed. In fact, in ,rs of its' Order For Mediation the trial court noted 

that one Defendant "agrees that an early intervention mediation would be helpful in this 

matter." (R. 348, vol.3).(bold added for emphasis). The trial court next noted that the same 

defendant felt the early intervention mediation would be helped "with a basic level of discovery 

having been taken (i.e., the three drivers' depositions and basic written discovery)." (R.348, 

vol. 3 ).(bold added for emphasis). Finally, in ordering the early intervention mediation, the trial court 

concluded at ,rl lG.) of its Order For Mediation that the "designation and submitting of a formal 

opinion of the party's expert, while helpful, will not be required prior to the mediation." (R. 

350, vol. 3).(bold added for emphasis). Rochelle's portrayal that extensive discovery had been 

completed and that this case was in the latter stages oflitigation when Charles raised the choice of 

law issue, is illusory at best. Experts had not yet been designated, nor had their reports even yet been 

completed. Additionally, no trial date had yet been scheduled. Moreover, the choice of law issue 

regarding distribution had not yet ripened. 

In a similar case, the choice of law question relating to which state's law applied to the 

distribution of wrongful death proceeds did not arise until after the settlement was reached. In re 

Estate of Blanton, 824 So.2d 558 (Miss.2002), clarified and overruled only on judicial estoppel 

adverse-party requirement by, Clark v. Neese, 131 So.3d 556 (Miss. 2014). In Blanton, the issue of 
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whether Mississippi or Arkansas substantive law applied to the distribution of the wrongful death 

proceeds for the death of the husband did not arise until after the settlement. Id. at 559-560(if2-4) 

(bold added). Waiver was not raised as an issue in Blanton, nor could it have been. Until there was 

a settlement (i.e. a recovery), there was no choice of law question about the distribution of the 

wrongful death proceeds. A similar procedural sequence occurred in Estate of Layden, 400 N.Y.S. 

2d 282 (N.Y. 1977) in which the choice of law issue relating to distribution of wrongful death 

proceeds did not arise until after the case was settled and the amount of the recovery was 

established. See further, Soares v. McClosky, 466 F. Supp. 703, 705 (E.D. Penn. 1979)(same). 

Charles timely asserted the question of which state's law should be used to determine the 

manner of distribution once there was a recovery to actually distribute. 

2. Once in Mississippi, only Mississippi law applies? 

As additional support for her waiver argument, Rochelle argues that since Charles made an 

appearance in the Mississippi case, then he waived any right to have South Carolina law applied to 

any issue in the Mississippi case. (Appellee's Brief p.10 n.1, and p. 11-13).6 If such a theory were 

correct, which it is not, there would be no body of law known as "Conflicts of Law".7 Under 

Rochelle's theory, only Mississippi law can apply to every issue in every case filed in Mississippi. 

Under Rochelle's same theory, once you join in a Mississippi case as a party or simply file a case 

in Mississippi, you waive the right to have another state's law applied to any issue in the case. Such 

a legal postulate as argued by Rochelle simply does not hold water. "The law of a single state does 

6Rochelle obviously borrows this theory from p. 51 of the trial court's order. (R. 453, vol. 3&4; 
R.E. 2). 

7If there were no "conflicts of law" ever recognized, then a choice of law analysis would never 
be necessary. One particular court in a sister state observed more than 50 years ago that "[F]ew current 
problems have inspired more writing by eminent scholars than Conflict of Laws or as it is called by some 
writers 'Choice of Law.' "Fabricius v. Horgen, 257 Iowa 268, 132 N.W. 2d 410,413 (1965). 
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not necessarily control every issue in a given case." Boardman v. United Services Auto. Ass 'n, 470 

So.2d 1024, 1031 (Miss.1985). Additionally, the Mississippi Supreme Court previously recognized 

that it was not required to apply the law of a single state to every issue of a case. Fells v. Bowman, 

274 So.2d 109, 112 (Miss.1973). 

The argument that Charles waived his right to have South Carolina law applied to the 

distribution of the wrongful proceeds in this case simply because he joined in a case filed in 

Mississippi is obviously erroneous. 

3. Adding to the record post-appeal, factual misrepresentations, and taking issue with the 
definition of "waiver"? 

Rochelle peppers her waiver argument with partial answers to discovery (taken out of 

context) and partial excerpts of depositions (taken out of context) which were never part of the 

record, nor were they considered by the trial court when it issued its Order which is the subject of 

this appeal. (Appellee' s Brief at p.12-17). Rochelle added 535 pages of discovery responses and 

transcripts of depositions to the Clerk's records after Charles filed his Notice of Appeal. See supra 

note 5. In her Appellee's Brief, Rochelle attempts to create additional factual support for her waiver 

argument which should not be considered or condoned by this Court. Such post-appeal adding to the 

record is prohibited by M.R.A.P .1 O(f). Though tempting, Charles declines to engage in replying to 

Rochelle's post-appeal additions to the record on appeal. Rochelle's attempt to skew additional facts 

in her favor which were not considered by the trial court, simply doesn't help her waiver argument. 

See for example, Delta Auction and Real Estate Co., Inc. v. Pirate's Inn Restaurant, Inc., 374 So.2d 

818, 820 (Miss.1979)( case appealed .. must be tried solely on record made in trial court). Rochelle 

also attempts to bolster her waiver argument by various misrepresentations of facts which were 
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actually before the court.8 Incredulously, at one point Rochelle mischaracterizes a comment made 

by Charles' counsel at the non-evidentiary hearing on April 30, 2015. Rochelle emphasizes (out of 

context) that the following statement of counsel after a question from the trial court during oral 

arguments on the choice of law issue: 

BY THE COURT: How does South Carolina have any jurisdiction about what we are doing 

here? 

BY MR. STRIEBECK: May I address that? 

BY THE COURT: Yes, sir. 

BY MR. STRIEBECK: I don't think South Carolina has jurisdiction. We obviously submitted this 

issue to the Court because of Blanton. It's just in a different turn of events. 

(April 30, 2015 Transcript at p. 26).(italics added to emphasize part of argument omitted by 

Rochelle). Charles' counsel was arguing that since the suit had first been filed in Mississippi for the 

wrongful death of South Carolina resident Oner Shortie, then South Carolina would not now have 

jurisdiction to entertain an identical suit.9 Further, Charles was arguing the rationale of In re 

Blanton, 824 So.2d 558 (Miss.2002), and emphasizing the conflict between the substantive laws of 

South Carolina and Mississippi relating to the distribution of the wrongful death proceeds for the 

8 At one point, Rochelle attempted to portray that "all parties agreed that an estate should be 
opened in South Carolina ... ". (Rochelle's Brief at p.10). This is simply not true. Charles opened Oner's 
estate in Horry County, South Carolina and personally served Rochelle and her siblings with process 
after which Rochelle and her siblings entered their appearance and filed their Joint Answer in the South 
Carolina Probate proceedings through only their Mississippi licensed counsel and without the assistance 
of an attorney licensed in South Carolina. (R. 432-434, vol. 3). Rochelle then blatantly misportrays the 
purpose for Charles' opening Oner's intestate estate in South Carolina by saying it was for the "sole 
purpose" of establishing heirship. (Rochelle's Brief at p. 6, 7, 10, 21 & 27). 

9Rochelle literally raced to the courthouse and filed the wrongful death lawsuit on April 3, 2014, 
seven (7) days after Oner was killed on the Mississippi highway on March 26, 2014. 
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proposition that the Mississippi court should conduct a choice oflaw analysis by properly applying 

the requisite choice-influencing factors. 

Basic horn book law tells us that there can be but one (1) suit for the same injuries. Since 

Rochelle had already filed suit in Mississippi where the tort occurred for the wrongful death of Oner, 

a South Carolina resident, then logically a South Carolina court would not have jurisdiction to 

entertain a competing suit for the same injuries. See for example, Braswell v. Ergon Oil Purchasing, 

Inc., 179 So.3d 997 (Miss. 2015)("first to file" or "race to courthouse" rule establishes priority 

jurisdiction; court first acquiringjurisdiction retains jurisdiction over entire controversy to exclusion 

of subsequent or second suit). However, regardless of where original or priority jurisdiction is first 

established (Mississippi in this case), it simply does not per se prohibit a party from asserting a 

conflicts of law issue which then requires the court ( of original jurisdiction) to conduct a proper 

choice oflaw analysis. See Boardman v. United Services Auto. Ass 'n, 4 70 So.2d 1024, 1031 (Miss. 

1985)(law of single state does not necessarily control every issue in case). This was the argument by 

Charles to the trial court; nothing more, nothing less. Regardless of Rochelle ' s misplaced 

interpretation of Charles' argument, she fundamentally miscomprehends the doctrine of "waiver" 

as applied to the facts of this case. 

Rochelle also erroneously takes issue with Charles' addressing the definition of "waiver" 

under Mississippi law. (Appellee' s Brief at p. 28). To properly apply the doctrine of"waiver", one 

must necessarily begin with a definitional understanding of "waiver". Obviously, "waiver" of a 

known right can be applied at different times and at different stages in any given case. Charles cited 

Charter Oak Fire Ins. Co. v. B.J Enterprises of Miss. , LLC, 156 So. 3d 357, 361 (Miss. Ct. App. 

2014) and Taranto Amusement Co., Inc. v. Mitchell Associates, Inc., 820 So.2d 726, 729-730 

(if13)(Miss. Ct. App. 2002) not because their facts were analogous to the facts presently before this 
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Court, but because they provide the proper definition of "waiver" under Mississippi law. 

(Appellant's Brief at p. 20). "Waiver" is the "voluntary and intentional relinquishment of a known 

right or conduct which implies the voluntary intentional relinquishment of a known right. "Charter 

Oak Fire Ins. Co. v. B.J Enterprises of Miss., LLC, 156 So. 3d at 361. As her authority for waiver, 

Rochelle cites MS Credit Center, Inc. v. Horton, 926 So. 2d 167 (Miss. 2006) for the proposition that 

Charles did not "timely and reasonably raise and pursue" his conflicts oflaw/choice oflaw analysis 

relating to the distribution of the wrongful death recovery. However, the issue in MS Credit Center, 

Inc. was whether a defendant had "waived" the ability to assert the right to compel arbitration. In its 

ruling, the Court, not limiting its holding to arbitration issues, stated, 

[A] defendant's failure to timely and reasonably raise and pursue the enforcement of any 
affirmative defense or other affirmative matter or right which would serve to terminate or 
stay the litigation, coupled with active participation in the litigation process, will ordinarily 
serve as a waiver. 

MS Credit Card Center, Inc., 926 So.2d at 180(144). 

Since Charles timely raised the conflicts of law issue relating to distribution once there was 

a recovery as was done in Blanton, then the holding in MS Credit Center simply doesn't apply in this 

case. 10 This Court should reverse and render on this issue. 

B. Conflicts of Law/Choice of Law 

Rochelle begins her argument on this the primary issue by stating she," ... contends that there 

is no conflict of law here as Mississippi law clearly applies in this case." (Appellee's Brief at p. 19). 

(italics added for emphasis). Such an argument fails to recognize the proper principles relating to 

how a "choice of law" issue arises. In Zurich American Ins. Co. v. Goodwin, 920 So.2d 427 (Miss. 

10 Also as previously noted, a basic level of discovery had been completed in the early stages of 
this case (3 depositions and basic written discovery) when the parties participated in an early intervention 
mediation. Further, no experts had yet been designated, no expert's reports had been exchanged and no 
trial date had been scheduled. See supra argument at p. 1-2. 
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2006), the Court carefully addressed how a choice of law analysis arises. It arises when "there is a 

true conflict between the laws of two states, each having any interest in the litigation." Id. at 432 (~8) 

(citing Boardman v. United Services Auto. Ass 'n, 470 So.2d 1024, 1038 (Miss. 1985)). There is a 

true conflict in this case because of the difference in the substantative law relating to the distribution 

of the wrongful death recovery between South Carolina (the resident state of Charles and Oner 

Shortie11
) and Mississippi ( where the accident occurred). Mississippi's interest is in allowing a forum 

for the wrongful death recovery of people, such as South Carolina resident Oner Shortie, who are 

wrongfully killed within its boundaries. On the other hand, South Carolina has an obvious 

predominate governmental interest in the distribution of the recovery because Oner' s surviving 

spouse is domiciled in South Carolina, as were two (2) of her adult children at the time of her death. 

In other words, South Carolina has the most substantial relationship with more of the parties affected 

by Oner's wrongful death. Once the true conflict between the law of South Carolina and Mississippi 

is recognized, then a proper choice oflaw analysis is necessary and it involves a multi-step process, 

Id. at 433(~9). In her haste to downplay Charles' citation to Mitchell v. Craft, 211 So.2d 509 (Miss. 

1968) and In re Estate of Blanton, 824 So.2d 558 (Miss. 2002) as authority for South Carolina law 

to apply to the distribution of the wrongful death recovery after a proper choice of law analysis in 

this case, Rochelle misrepresents where some of Oner's heirs resided at the time of her death. 12 The 

trial court noted that Oner Shortie was a resident of Myrtle Beach, South Carolina and her surviving 

spouse and five (5) adult children were (and resided) as follows: 

11 South Carolina was also the resident state of two of Oner's adult children at the time of her 
death; Erlene and Rebecca. (R. 446, vol. 3; R.E. 2; 403, vol 3; R.E. 7). 

12Rochelle actually states that Charles "admitted" that five (5) of the heirs lived outside of South 
Carolina. This statement mischaracterizes the fact that two (2) of Oner' s adult children lived in Myrtle 
Beach, South Carolina with Charles and Oner when Oner was killed on the Mississippi highway. (R. 446, 
vol. 3; R.E. 2). 
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a. Charles Shortie [surviving spouse], residing Myrtle Beach, South Carolina; 

b. Rochelle George, [adult] child of deceased, residing Mount Airy, North Carolina; 

c. Stephanie Noble, [adult] child of deceased, residing Austin, Texas; 

d. Kris Alexander, [adult] child of deceased, residing Pontiac, Michigan; 

e. Erlene Alexander, [ adult] child of deceased, residing Myrtle Beach, South Carolina; 

f. Rebecca Rogers, [adult] child of deceased, residing Myrtle Beach, South Carolina. 

(R. 446, vol. 3; R.E. 2). Rochelle then argues that, " [T]he argument of purely 'adventitious' is not 

germaine to this case as all of the events alleged in the complaint occurred in the state of Mississippi 

and the suit could only be filed in Mississippi and in no other jurisdiction or venue in the country." 

(Appellee's Brief at p. 20). Once again, Rochelle misinterprets the body of jurisprudence relating to 

conflicts of law and the rule that "the law of a single state does not necessarily control every issue 

in a given case." Boardman v. United Services Auto. Ass 'n, 4 70 So.2d 1024, 1031 (Miss.1985); 

Charles readily admits that, 

(1) After Oner Shortie was killed on March 26, 2014, Rochelle was 
the first to file the wrongful death action in Sunflower County 
Circuit Court on April 3, 2014; 

(2) Rochelle' wrongful death action was brought under MISS. CODE 
ANN. §11-7-13 (1972 as amended) (Mississippi's "Wrongful 
Death Act"); 

(3) That there can be but one suit for Oner Shortie's wrongful 
death; and, 

( 4) Once Rochelle raced to the courthouse and became the first to 
file the suit, then the Circuit Court of Sunflower County, 
Mississippi had original or priority jurisdiction over the 
controversy. 

However, Charles disagrees with the trial court's application of the required choice of law 

influencing factors as required by Mitchell v. Craft, 211 So.2d 509 (1968) and its progeny, and for 
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its failure to recognize the self-evident predominant governmental interest which South Carolina had 

for its citizens injured or killed on a Mississippi highway. Rochelle attempts to "make hay" by 

making the following incorrect legal arguments and/or misstatements of fact in her attempt to justify 

the trial court's decision; 

(1) Two of the defendants were Mississippi residents and the 
"contact test" in Mitchell demands Mississippi law be applied. 
(Appellee's Brief at p. 21). 

(2) South Carolina does not have the most "substantial relationship" 
to the parties of the decedent. (Appellee's Brief at p. 21). 

(3) She questions why Charles didn't file suit as the administrator 
of Oner's South Carolina Estate (after she had raced to the 
Courthouse and filed suit in Sunflower County, Mississippi 
eight (8) days after Oner's death). (Appellee's Brief at p. 21). 

(4) There are no assets in Oner's Estate being probated in South 
Carolina other than her vehicle involved in the wreck in 
Mississippi. (Rochelle fails to mention such things that Oner's 
vehicle was insured in South Carolina, Oner's vehicle was titled 
in South Carolina, Oner had debts in South Carolina, Oner's 
personal effects were in South Carolina, etc.). (Appellee's Brief 
atp.21). 

( 5) The only asset left by Oner was her wrongful death claim which 
was pursued in the Circuit Court of Sunflower County. 
(Appellee' s Brief at p. 22). 

(6) The wrongful death recovery was the personal property/asset of 
Oner Shortie and it "resided" in Mississippi. (Appellee's Brief 
at p. 22). 13 

13 A cause of action for wrongful death is a new and independent action in favor of the surviving 
heirs named in the statute. Partyka v. Yazoo Development Corp., 376 So.2d 646,650 (Miss. 1979). If 
there are such heirs surviving, then the cause of action is not a "part of the estate of the deceased 
(intestate)." Id. Therefore, the cause of action for her wrongful death could not have been an asset 
owned by Oner. In fact, Oner could not have devised or bequeathed by last will and testament the 
proceeds derived from her wrongful death because she could not have owned such proceeds during her 
life. Id. See further, In re Estate of England, 846 So.2d 1060, 1066 (Miss. Ct. App. 2003)(wrongful death 
statute based upon new cause of action theory; new action accrues at death in favor of heirs listed in 
statute). 
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(7) Since the suit was filed in Mississippi, then under Mitchell all of 
Charles' "expectations" were "centered in Mississippi". 
(Appellee's Brief at p. 24). 

A careful review of Mitchell and its progeny such as Blanton supports neither Rochelle ' s arguments, 

nor those found in the trial court's ultimate conclusions which are again reproduced as follows: 

56. So firstly this court finds no distribution of assets is required under 
South Carolina law as there is no estate from South Carolina 
involved in Mississippi. No assets of the estate of Oner Shortie are 
involved in the Circuit Court of Sunflower County, Mississippi. 

57. Secondly, by filing complaints in this Mississippi court, all 
plaintiffs have made general appearances and subjected 
themselves to the jurisdiction of this Mississippi court. 

58. Thirdly, using the modified choice of law rules as stated in 
Mitchell, no party has expressly shown that a different law 
applies. South Carolina has no interest in an individual ' s tort 
litigation filed in Mississippi. 

59. Fourthly, even if somehow assets of the estate of Oner Shortie 
were found to be involved in this Mississippi litigation, 
Mississippi applies Mississippi rules of intestate succession to 
personal property located in Mississippi. Miss. Code Ann. 
Section 91-[1]-1. 

60. Finally, the justified expectations at issue are not the 
expectations of Oner Shortie. The expectations, which this court 
knows because of the actions taken, are that the plaintiffs in 
these actions submitted themselves to the jurisdiction of this 
Mississippi Court without ever raising any choice oflaw conflict 
until settlement had already been reached. This issue was 
waived. 

(R. 454, vol. 4; R.E. 2). Rochelle erred, as did the trial court, by failing to recognize the public policy 

interests of South Carolina as our court carefully pointed out in Mitchell and Blanton. Without a 

doubt, South Carolina has the most significant relationship to the decedent, Oner Shortie, and her 

surviving husband Charles (and two (2) of Oner's adult children at the time of her death). Equally 

important were whatever expectations Oner and Charles Shortie had were centered in their chosen 
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home state of South Carolina. South Carolina's significant interest in the protection of its injured or 

killed residents (domiciliaries) and the surviving members of the decedent's family who continue 

to reside in that state are self-evident because of the residency of the parties. Mitchell v. Craft, 211 

So.2d 509, 514 (Miss.1968).(bold added for emphasis). The trial court's conclusion, adopted by 

Rochelle, that, "South Carolina has no interest in an individual's tort litigation filed in Mississippi" 

is obvious error. After correctly analyzing Mitchell, the Blanton court correctly determined that the 

substantive law of Mississippi should apply to the distribution of the wrongful death recovery of a 

Mississippi resident killed in Arkansas. 14 In re Estate of Blanton, 824 So.2d 558, 562-63 (Miss. 

2002), clarified and overruled only on judicial estoppel adverse-party requirement by, Clark v. 

Neese, 131 So.3d 556 (Miss.2014). 

When confronted by this same choice of law issue and the task of applying the requisite 

choice-influencing factors, other jurisdictions have also determined that when out-of-state residents 

are killed within the boundaries of another state, that the state where the accident occurred has no 

interest in the distribution aspects of the wrongful death recovery. See for example, In re Caccamo 's 

Estate, 336 N.Y. S.2d 77 (1972) (accident causing death occurred in Connecticut; decedent and 

surviving spouse and infant children were residents of Nevada; two adult married daughters of prior 

marriage lived in Connecticut; HELD: Connecticut law where tort occurred controlled negligence 

and damage aspects; Nevada law controlled distribution of the recovery); Satchwill v. Vollrath Co., 

293 F. Supp. 533 (E.D. Wis. 1968) (accident causing death occurred in Wisconsin; decedent and 

surviving spouse and minor children were residents of Ohio; HELD: Wisconsin law where tort 

14In Blanton, the tort occurred in Arkansas, the suit was brought in Arkansas, the settlement 
occurred in the Arkansas litigation, but the distribution of the recovery was controlled by Mississippi 
law. Blanton, 824 So.2d at 559-560. 

-12-



occurred controlled issues of liability and amount of recovery; Ohio law controlled issues of 

distribution among beneficiaries); and, Montpetit v. Allina Health System, Inc ., 2000 WL 1486581 

(unpublished opinion) (Minn. Ct. App.2000) (negligence causing death occurred in Minnesota; 

decedent and surviving spouse and two adult children were residents of Wisconsin; HELD: 

Minnesota law applied to the recovery where tort occurred; Wisconsin law controlled distribution 

of recovery-surviving spouse awarded complete recovery-adult children excluded). 

Rochelle fails to recognize the required choice of law influencing factors as required by 

Mitchell and its progeny and the interests of South Carolina. South Carolina's governmental interests 

based upon its substantial relationship with its resident citizens such as Charles and Oner Shortie are 

self-evident. Since the trial court failed to recognize these compelling self-evident interests, then this 

Court should reverse and remand with instructions for the trial court to order the wrongful death 

proceeds be distributed according to South Carolina law. 

C. Adding to the Record Post-Appeal 

In her argument to Charles' third and final point of error, Rochelle once agam 

mischaracterizes what actually occurred at the trial level. There was a motion hearing on April 30, 

2015 on the following pleadings: 

(1) Rochelle's Motion to Approve Wrongful Death Settlement and to 
Distribute Funds to Wrongful Death Beneficiaries (R. 390-396, 
vol. 3; R.E. 6); and, 

(2) Charles' Response and Cross-Motion for Declaratory Judgment (R. 
400-434, vol. 3; R.E. 7). 

The 28 page transcript of this hearing is in the Clerk's papers on appeal and clearly reflects that none 

of the depositions or discovery responses were offered as evidence, nor considered by the trial court. 

This was simply a non-evidentiary motion hearing where the parties argued their respective legal 
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positions. After the trial court issued its Order which is the subject of this appeal, Rochelle began 

flooding the record with 535 pages of discovery responses and transcripts of depositions which were 

never part of the record, nor considered by the trial court when it issued its Order of May 19, 2015. 

(R. 444-445; vol. 3 & 4; R.E. 2). 

Charles cited M.R.A.P 1 O(f) in his primary brief for the time honored rule that an appeal 

must be based solely upon the record as was before the trial court; no more, no less. The rule itself 

prohibits both parties and the court alike from adding to or subtracting from the record as to what 

actually transpired in the trial court. Charles further relied upon this Court' s decisions in Delta 

Auction and Real Estate v. Pirate 's Inn Restaurant, Inc., 374 So.2d 818 (Miss.1979), Superior Oil 

Co. v. Smith, 200 Miss. 782, 29 So.2d 114 (1947), and Hemphill v. Smith, 128 Miss. 586, 91 So. 

335 (1922), in support of his argument that Rochelle's conduct of adding documents to the record, 

post-appeal, has never been a practice accepted or condoned by this Court. 

Rochelle offers no authority to support her conduct of adding documents to the record, post

appeal, nor could she. She simply ends her reply with a summary dismissal of this issue by the 

conclusory statement, " [W]e will waste no more of the Court ' s time discussing this issue." 

(Appellee's Brief at p. 26). 

Rochelle ' s conduct of adding documents to the record, post-appeal, which were never 

considered by the trial court, violates M.R. C.P. 1 O(f) and offends the very notion that cases appealed 

must be tried solely on the record. Such conduct should not be condoned by this Court. This Court 

should reverse and render the trial court on this issue. It should further reconsider its Order of 

October 21, 2015 in this matter and order stricken from the record the 535 pages of documents 
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added to the record, post-appeal, by Rochelle. 15 Finally, it should order all costs of this appeal be 

assessed to Rochelle. 

15This Court should also decline to consider any arguments or references by Rochelle in her 
Appellee's Brief to the 535 pages of documents she filed in the record, post-appeal and which are now 
included in the record on appeal at R. 468-1003, vol. 4, 5, 6 & 7. Rochelle primarily references these 
post-appeal filed documents in her Appellee's Brief at pages 12-17. 
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CONCLUSION 

Rochelle's initial argument that Charles somehow procedurally waived the right for the court 

to properly apply South Carolina law to the distribution of the wrongful death recovery is not 

supported by fact or law. Under the undisputed facts , Rochelle raced to the Mississippi courthouse 

and filed the wrongful death lawsuit (for herself and all other wrongful death beneficiaries) seven 

days after Oner, a South Carolina resident, was tragically killed on a Mississippi highway. Charles 

had no prerogative but to join in the lawsuit as there can be but one suit filed for all wrongful death 

beneficiaries. Charles, also a South Carolina resident, timely asserted his right to seek a proper 

distribution of the settlement proceeds immediately following the settlement. At no time did the 

actions of Charles constitute a "waiver" of his right to have the trial court apply a proper choice of 

law analysis to the distribution of the wrongful death recovery. This Court should reverse and render 

on this issue. 

Next, Rochelle clearly errors by arguing the trial court correctly determined the wrongful 

death action for Oner's death became "personalty" of her estate possessed within the boundaries of 

the State of Mississippi. Such an analysis is hopelessly flawed in that the cause of action as derived 

by the Mississippi wrongful death statute is personal to the wrongful death beneficiaries under the 

"new cause of action" theory. Moreover, the trial court erroneously held that Mississippi law 

controlled every issue in the case and that by joining in the Mississippi action previously filed by 

Rochelle, Charles somehow consented to the universal application of Mississippi law to every issue 

in the case. Under clear precedent of this Court, "[T]he law of a single state does not necessarily 

control every issue in a given case." Boardman v. United Services Auto. Ass 'n, 470 So.2d 1024, 1031 

(Miss. 1985). 
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The trial court thereafter further compounded its error by not applying the proper choice of 

law analysis in accordance with the principles set forth in the precedence established by Mitchell v. 

Craft, 211 So.2d 509 (Miss. 1968) and In re Estate of Blanton, 824 So.2d 558 (Miss. 2002), and the 

roadmap for such an analysis as provided by Zurich American Ins. Co. v. Goodwin, 920 So.2d 427 

(Miss. 2006). By failing to recognize the required choice of law influencing factors as required by 

Mitchell and its progeny, South Carolina's self-evident governmental interests, based upon its 

substantial relationship with its resident citizens such as Charles and Oner Shortie, went unnoticed 

by the trial court. Mississippi's sole interest in this case is in allowing a forum for the wrongful death 

recovery of South Carolina resident Oner Shortie who was killed within its boundaries; a purely 

adventitious circumstance. It is then of less concern to Mississippi how the recovery is distributed 

among the out-of-state beneficiaries. On the other hand, South Carolina has the self-evident 

predominate governmental interest in the distribution of the recovery because Oner's surviving 

spouse was domiciled in South Carolina, as were two(2) of her adult children at the time of her 

death. This Court should reverse and remand with instructions for the trial court to order the 

distribution of the wrongful death proceeds in accordance with South Carolina law. (S.C. CODE 

ANN. §15-51-40 (1976 as amended)). 

As to the third and final issue, Rochelle offers not a scintilla of authority to support her 

conduct of adding 535 pages of documents to the record post-appeal; documents never part of the 

record, nor considered by the trial court when it issued its ruling which became the subject of this 

appeal.(In actuality, these documents provide no support for Rochelle's theory on "waiver"). This 

Court should reverse and render the trial court on the issue and assess all costs of this appeal to 

Rochelle. 
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