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STATEMENT REGARDING ORAL ARGUMENT 
 
 The Appellant asserts that oral argument is necessary in this case in order to inform the 

Court of Appeals of all issues and facts, and to emphasize his arguments as to the application of 

the law to the facts.   
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STATEMENT OF THE CASE 
 

 This case arises out of an incident that occurred on January 25, 2013.  On that date, 

Joseph Scott was near the corner of Tipton Street and Hall Avenue in Hattiesburg, Mississippi 

when he was shot.  T.81:19-82:10. 

 On January 28, 2013, Detective Joey Scott of the Hattiesburg Police Department signed 

an affidavit in support of an arrest warrant with information from Joseph Scott corroborated 

entirely by the statements of Warren Randle, an alleged witness: 

On 1/25/2013 officers responded to the corner of Hall Avenue and Tipton Street 
in reference to a shooting.  Upon arrival officers spoke with victim Joseph Scott.  
Scott advised he was in his yard and William Mack Sr. and William Mack Jr. 
stopped and started arguing with Scott.  Scott advised William Mack Sr. swung a 
bat at him.  Scott advised he grabbed the bat from Sr. and threw it back at him.  
Scott advised William Mack Sr. and William Mack Jr. left the scene.  Scott 
advised a short time later William Mack Sr. and William Mack Jr. pulled beside 
him and shot his vehicle with one bullet striking Scott in the leg.  Scott advised it 
all started when William Mack’s brother got in a fight with Warren Randle.   
Detective Scott spoke with Warren Randle.  Randle advised he got in a fight with 
Stevie Mack which is William Mack Sr.’s brother.  Randle advised William Mack 
Sr. and Jr. drove by Randle’s house and stopped and stated “I’m going to get you.  
You next.”  Randle advised they pulled off.  A short time later Randle advised he 
heard gun shots down from his house.  Randle advised he observed the same 
vehicle William Mack was driving leaving the scene and William Mack Jr. 
hanging out the passenger side window with the gun in his hand.  Ex. 13.  
(Emphasis added). 

 
 Thereafter, a warrant was issued for the arrest of William Mack, Jr., age twenty-nine (29) 

for the crime of aggravated assault. 

 William Mack, Jr., upon his arrest, refused to give a statement to the Hattiesburg Police 

Department.  T.183:24-184:5. 

  On September 20, 2013, William Mack, Jr. was indicted for the crime of aggravated 

assault in violation of Miss. Code. Ann. § 97-3-7(2)(b).  R.0009. 
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 The circuit court trial of this matter commenced on February 25, 2015.  T.7:1.  During 

voir dire, the Court, after little inquiry, dismissed Juror No. 26, who knew both Mr. Mack and 

Mr. Scott.  T.13:26-14:4, 15:2-10.  The Court never asked Juror No. 26 whether or not she could 

be impartial.  Thereafter, the Court allowed Juror No. 20, who knew Detective Jeff Byrd, and 

Jurors No. 19, 21 and 28, who all knew Detective Joey Scott, to remain in the venire.  T.15:11-

18:12.  The Court even had to re-direct Juror No. 20 to answer “no” to whether or not he would 

give Detective Byrd’s testimony more credibility and weight, from Juror No. 20’s original 

answer of “probably not.”  T.15:23-29.  Additionally, the Court allowed Jurors Nos. 15, 19, 23 

and 28, who had either been the victim of an aggravated assault, or a family member had been a 

victim of an aggravated assault, to remain on the venire.  T.19:17- 22:19.  The Court also 

allowed on the venire, with little questioning, Jurors Nos. 7, 20, 21, 25, 29 and 32, all of whom 

had sat as jurors in prior criminal trials and had found persons guilty of their alleged crime.  

T.48:13-51:29.  Out of these persons, eventually Jurors Nos. 7, 15, 21, 23, 25 and 29 (alternate) 

were allowed to serve on the petit jury.  T.61:7-66:20. 

 At the trial, several persons testified, including the alleged victim, Joseph Scott, an 

alleged witness, Warren Randle, Patrol Officer Demetrius Breland, Crime Scene Investigator Jeff 

Byrd, Detective Joey Scott, and the Defendant/Appellant, William Mack, Jr. 

 Warren Randle testified that he and William Mack, Jr. grew up together and were 

neighbors.  T.123:10-26.  He also testified that on the day of the shooting he saw William Mack, 

Jr. in a vehicle with William Mack, Sr. driving around the neighborhood, and after that he saw 

Joseph Scott driving his truck in reverse down Tipton Street.  T.124:1-26.  Mr. Randle never 

testified that he got into a physical altercation with William Mack, Jr.’s brother.  Mr. Randle 

never testified that either of the Mack’s told him, “I’m going to get you.  You next.”  Mr. Randle 
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never testified that he saw William Mack, Jr. hanging out of a vehicle with a gun while leaving 

the scene of a shooting.  Ex.13 and T.130:4-132:3; 133:11-16; 135:10-136:5; 138:23-28. 

 On cross-examination, Mr. Randle was asked if he ever spoke with Detective Joey Scott, 

and he adamantly denied speaking with any police officer about this matter, and specifically with 

Detective Scott.  T.130:4-132:3; 133:11-16; 138:23-28. 

 On direct examination by the State, Detective Scott first testified that during his 

investigation that he spoke with Warren Randle.  T.157:29-158:2.  On cross-examination, 

Detective Scott was asked, and affirmed, that Mr. Randle told him that he saw William Mack, Jr. 

hanging out of a vehicle window with a gun and that he threatened Mr. Randle.  T.158:3-9; 

162:5-163:8.  On re-direct examination, Detective Scott affirmatively stated, in clear 

contradiction to his prior testimony and his affidavit, that he never interviewed Mr. Randle, and 

that what he had placed in the affidavit about Mr. Randle was information from other persons.  

T.164:11-20.  In other words, the affidavit used to secure the arrest warrant for William Mack, 

Jr. contained clearly false information and hearsay. 

 William Mack, Jr. testified that on the evening of January 24, 2013 he was at his 

grandmother’s house when he heard that his brother and Mr. Randle had gotten into an 

altercation about some paint. T.171:7-172:23.  He arrived at his grandmother’s house at 10:30 

p.m. at which time he ironed her clothes, and then left shortly thereafter.  T.172:24-173:14.  

Upon leaving, as he was riding his bike, he encountered Joseph Scott and Larry Randle, the 

brother of Warren Randle.  T.173:15-175:23.  As William Mack, Jr. rode past Scott and Larry 

Randle, one of them pulled gun from a car and asked him if he wanted to die.  T.175:24-177:15.  

After he made it past Scott and Randle, they began to pursue him in a car, at which time he left 

his bike and proceeded on foot to his father’s house.  T.177:16-179:19.  After he left his father’s 
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house, William Mack, Jr., who was fearing for his safety, went to his friend Curtis’ house, who 

drove him to the Greyhound bus station in Jackson, Mississippi, at which time he took a bus to 

Atlanta, Georgia to stay with his mother.  T.179:20-181:17.  William Mack, Jr. denied that he 

was in a suspect vehicle on January 25, 2013, denied that he shot Joseph Scott, and denied that 

he owned a firearm.  T.181:18-28.  On cross-examination by the State, William Mack, Jr. was 

asked whether or not he gave a statement to Officer Scott, and he denied that gave a statement.  

T.183:24-184:5.  William Mack, Jr.’s counsel objected to the entire line of questioning regarding 

this.  T.194:21-23.  Eventually, William Mack, Jr. did not fight extradition and willingly returned 

to Hattiesburg, Mississippi when he was notified that he was a suspect in the alleged crime.  

T.199:5-24. 

 When the Court was considering the jury instructions, counsel for William Mack, Jr. 

objected to Instruction S-1, which did not mirror the statute as Instruction D-1 did, and the Court 

overruled the objection.  T.202:1-13; R.0037; R.0042.  Counsel for William Mack, Jr. also 

objected to Instruction S-4, which defined the deadly weapon used as a gun, and Instruction S-5 

because there was no evidence placed before the jury as to William Mack, Jr.’s state of mind; 

both objections were overruled and the instructions were given.  T.203:8-204:8; R.0039-0040.  

Counsel for William Mack, Jr. again asserted that Instruction D-1 should be given, but the Court 

again refused.  T.204:16-205:2; R.0042. 

 Eventually, the jury returned a verdict of guilty on the charge of aggravated assault 

against William Mack, Jr., and he was sentenced to serve twenty (20) years in the custody of the 

Mississippi Department of Corrections, with seventeen (17) years to serve, three (3) years on 

post-release supervision, $2,500.00 fine, $100.00 to the Mississippi Crime Victims 

Compensation Fund, and to pay all costs of court.  T.225:3-227:19; R.0045-0048. 
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 After trial, on March 9, 2015, counsel for William Mack, Jr. filed a Motion for Judgment 

Notwithstanding the Verdict and Motion for New Trial, which was eventually supplemented 

with the transcript on October 27, 2015.  R.0050-0051; R.0055-0079; T.228:1-232:23.  These 

motions were denied by the trial court on December 7, 2015. R.0080. 
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SUMMARY OF THE ARGUMENT 

 To begin, the Court, though letting a member of the venire who knew William Mack, Jr. 

(and the alleged victim, Joseph Scott) off of the jury without even questioning her as to her 

ability to be independent and impartial, allowed four (4) potential jurors on the venire who knew 

the police officers involved, four (4) potential jurors on the venire who had either been victims of 

aggravated assaults or had family members who were victims, and six (6) potential jurors on the 

venire who had sat on a jury in a criminal trial prior to this case and had found the defendant 

guilty.  Six (6) of these jurors with obvious bias ended up on the petit jury. 

 Second, the trial court should have excluded the affidavit of Detective Scott, as it was, at 

best, based upon hearsay and not personal knowledge, and, at worst, was completely fraudulent 

as it relates to his conversation with a key witness, Warren Randle.  To the extent that it was 

used to justify an arrest warrant for William Mack, Jr., it should have been stricken and any use 

of it or information garnered from it, including its use for the arrest of William Mack, Jr., should 

have been considered fruit of the poisonous tree, and Detective Scott should never have been 

able to give any testimony before the jury.  See Mississippi Const., Art. 3 § 23. 

 Next, the trial court should have never allowed the State to ask William Mack, Jr. about 

whether or not he chose to give the Hattiesburg Police Department a statement.  This was in clear 

violation of Miss. Const. Art. 3 § 23 and the U.S. Const. Amend V. 

 Further, the trial court should have denied jury Instruction S-1 in favor of Instruction D-1, 

which more closely tracked the statute and did not name the alleged weapon.  The trial court 

should have also denied jury Instructions S-4 and S-5, because S-4 was repetitious did not, again, 

track the language of the statute, and again named the alleged weapon, and because, per 

Instruction S-5, there was no evidence admitted at trial of William Mack, Jr.’s state of mind. 
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 Also, the jury’s verdict was against the overwhelming weight of the evidence. The State 

never provided any evidence, such as fingerprint evidence, gunshot residue test, proof of firearm 

ownership by William Mack, Jr., or any forensic or direct evidence tying William Mack, Jr., 

other than the questionable testimony of Joseph Scott, to the alleged crime. 

 Finally, the trial court denied William Mack, Jr.’s Motion for Judgment Notwithstanding 

the Verdict and Motion for New Trial based upon the violation of William Mack, Jr.’s right 

against self-incrimination and the fraudulent affidavit of Detective Scott.  These motions, 

because the evidence was insufficient to convict William Mack, Jr., and the evidence that was 

presented fell in favor of William Mack, Jr., should have been granted and William Mack, Jr. 

should have either been acquitted by the trial court or granted a new trial. 
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ARGUMENT 

I. THE TRIAL COURT WAS NOT IMPARTIAL IN DISMISSING MEMBERS 
OF THE VENIRE 

 “No person shall be… deprived of life, liberty, or property, without due process of 

law…”  U.S. Const. Amend. V. 

 “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 

trial, by an impartial jury of the State and district wherein the crime shall have been 

committed…” U.S. Const. Amend VI. 

 “No person shall be deprived of life, liberty, or property except by due process of law.”  

Miss. Const. Art. 3, § 14. 

 “In all criminal prosecutions the accused shall have a right to… a speedy and public trial 

by an impartial jury of the county where the offense was committed.”  Miss. Const. Art. 3, § 26. 

 “The right of trial by jury shall remain inviolate…” Miss. Const. Art. 3, § 31. 

 The constitutional guarantee of a right to trial by an impartial jury, “is the foundation of 

our form of government.”  Mhoon v. State, 464 So.2d 77, 80 (Miss. 1985)(citing Adams v. State, 

72 So.2d 211 (Miss. 1954)).   

 The right of a criminal defendant to an impartial jury is fundamental to our concept of a 

fair trial.  Id. at 80.  Courts should zealously guard against any procedure that, “dilutes the 

responsibility imposed on a jury or that adulterates its neutral and impartial decision.”  Id. at 81 

(citing Wiley v. State, 449 So.2d 756, 762 (Miss. 1984)). 

 A jury verdict embracing just one member of a jury who ought have been disqualified 

cannot stand in our system of justice.  Id. (quoting Jeffries v. State, 21 So. 526 (Miss. 1897)). 

 “Respect for the sanctity of an impartial trial requires that courts guard against even the 

appearance of unfairness for ‘public confidence in the fairness of jury trials is essential to the 
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existence of our legal system.  Whatever tends to threaten public confidence in the fairness of 

jury trials, tends to threaten one of our sacred legal institutions.’”  Id. at 81 (quoting Lee v. State, 

83 So.2d 818 (Miss. 1955)). 

 The venire in this case was greatly skewed against William Mack, Jr.  The trial court first 

removed a lady from the venire, Juror No. 26, without motion by either the defendant or the 

prosecution, because she lived in the same neighborhood as William Mack, Jr. and Joseph Scott.    

T.13:26-14:4, 15:2-10.  Before doing this, the trial court did not even question Juror No. 26 as to 

whether or not she could be impartial-the penultimate inquiry in releasing such a juror.   Flowers 

v. State, 158 So.3d 1009, 1061 (Miss. 2014). 

 However, when it came time to examine jurors who may be favorable to the prosecution, 

all of such jurors were questioned and allowed to remain on the venire.  Juror No. 20 was 

allowed to remain on the venire despite knowing Detective Byrd.  This juror actually could only 

answer “probably not” as to whether he would give more credence to Detective Byrd’s 

testimony, before being redirected by the trial court to the prosecutorial acceptable answer of 

“no.”  Jurors Nos. 19, 21 and 28 all knew Detective Joey Scott, yet they remained on the venire.  

T.15:11-18:12.  At this point, the Court had released one (1) potential juror who knew William 

Mack, Jr. (and Joseph Scott), but allowed four (4) who knew the investigating officers to remain 

on the venire.  T.15:11-18:12.   

 The trial court went even further after that, however, when Jurors Nos. 15, 19, 23 and 28, 

who had been victims of aggravated assaults, or whose family members had been victims of 

aggravated assaults, were allowed to remain on the venire.  Juror No. 23 actually answered that 

she did not think she would have a problem being impartial… before the prosecution directed her 

to the prosecutorial correct answer that she could be impartial.  T.19:17- 22:19.   
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 Likewise, Jurors Nos. 7, 20, 21, 25, 29 and 32, who had found criminal defendants guilty 

as jurors in prior criminal trials were, with little questioning, allowed to remain on the venire.  

T.48:13-51:29.     

 Out of these persons, eventually Jurors Nos. 7 (found someone guilty), 15 (son was 

victim of aggravated assault), 21 (knew Detective Scott and found someone guilty), 23 (assault 

victim), 25 (found someone guilty) and 29 (alternate-found someone guilty) were allowed to 

serve on the petit jury.  T.61:7-66:20. 

 Much like in Mhoon, where twelve (12) members of a thirty-nine (39) member venire 

were either police officers, married to police officers, or related by blood to police officers, the 

venire was stacked against William Mack, Jr.  Mhoon, 464 So.2d at 80.  Also, as in Mhoon, five 

(5) of the obviously biased jurors eventually served on the petit jury.  Id.  William Mack, Jr. did 

not have any chance at a fair and impartial jury and trial, regardless of whether or not the trial 

court or the prosecution qualified these persons by their alleged statements of impartiality.  Such 

a statement does not automatically render such persons qualified for a jury.  Id. at 81.  

“[C]oercive interference on the jury” from five (5) biased members undoubtedly caused William 

Mack, Jr. to be denied his right to a fair and impartial jury and trial and his right to due process.  

Id. at 82.  Therefore, the Court should reverse and remand this matter for a new trial.  

II. THE TRIAL COURT FAILED TO EXCLUDE EVIDENCE BASED UPON A 
FRAUDULENT AFFIDAVIT 

 
“The right of the people to be secure in their persons, houses, papers, and effects, against 

unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 

probable cause, supported by Oath or affirmation, and particularly describing the place to be 

searched, and the persons or things to be seized.”  U.S. Const. Amend. IV. 

“No person shall be… deprived of life, liberty, or property, without due process of 
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law…”  U.S. Const. Amend. V. 

 “No person shall be deprived of life, liberty, or property except by due process of law.”  

Miss. Const. Art. 3, § 14. 

 “The people shall be secure in their persons, houses, and possessions, from unreasonable 

seizure or search; and no warrant shall be issued without probable cause, supported by oath or 

affirmation, specially designating the place to be searched and the person or thing to be seized.”  

Miss. Const. Art. 3, § 23. 

 When a defendant makes a showing that the information contained in an affidavit in 

support of an arrest warrant contains false material, the court must evaluate the other information 

in the affidavit to determine if it establishes probable cause.  Busick v. State, 906 So.2d 846, 853-

54 (Miss. Ct. App. 2005) (quoting Petti v. State, 666 So.2d 754, 758 (Miss. 1995)).  If the 

remainder of the information in the affidavit does not support probable cause, then arrest warrant 

“‘must be voided and the fruits of the [arrest] excluded to the same extent as if probable cause 

was lacking on the face of the affidavit.’”  Id. at 854 (quoting Petti, 666 So.2d at 758.) 

 The affidavit sworn to by Detective Scott stated that he spoke with Warren Randle, who 

told him that he, (1) got in a fight with William Mack, Jr.’s brother, (2) William Mack, Jr. 

stopped at his house and threatened him with the words, “I’m going to get you. You next.” (3) 

that he heard gunshots, and (4) shortly after that he saw William Mack, Jr. hanging out of the 

window of a vehicle with a gun.  Ex. 13. 

 At trial, Warren Randle contradicted each and every statement that Detective Scott placed 

in his affidavit in support of his arrest warrant.  T.130:4-132:3; 133:11-16; 135:10-136:5; 

138:23-28. 
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At trial, amazingly, Detective Scott first asserted that he spoke with Warren Randle and 

that Mr. Randle stated that he saw William Mack, Jr. hanging out of a vehicle with a gun.  

Detective Scott then contradicted himself and stated that the information he placed in his 

affidavit, to which he swore, was not information known to him but from some other source.  

T.157:29-158:2; 158:3-9; 162:5-163:8; T.164:11-20.   

 The arrest of William Mack, Jr., was not based on probable cause and was 

unconstitutional.  The information placed in Detective Scott’s affidavit was falsified and 

obviously not based on Detective Scott’s personal knowledge.  The only information remaining 

in the affidavit, after striking that purportedly from Warren Randle, was from Joseph Scott, the 

victim, and was uncorroborated and unreliable, and does not rise to the level of probable cause.  

Therefore, the affidavit and arrest warrant should be stricken, and any and all information and 

fruits arising therefrom should be voided, including the arrest, thus rendering the trial in this 

matter void, as well.   Based upon the facts as applied to the law on this issue, the Court should 

reverse and render this matter. 

III. THE TRIAL COURT ALLOWED TESTIMONY IN VIOLATION OF THE 
DEFENDANT’S RIGHT AGAINST SELF-INCRIMINATION   

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 

presentment or indictment of a Grand Jury… nor shall be compelled in any criminal case to be a 

witness against himself, nor be deprived of life, liberty, or property, without due process of 

law…” U.S. Const. Amend V. 

 “In all criminal prosecutions the accused shall have a right to be heard by himself or 

counsel, or both, to demand the nature and cause of the accusation… and he shall not be 

compelled to give evidence against himself…” Miss. Const. Art. 3 § 26. 
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 A question or comment at trial about a defendant’s invocation of his right to remain silent 

and against self-incrimination is reversible error.  Miranda v. Arizona, 384 U.S. 436 (1966). 

 William Mack, Jr. testified at trial and was asked directly by the prosecution as to 

whether or not he gave a statement to the Hattiesburg Police Department when he was arrested.  

William Mack, Jr. denied that he had given a statement to the Hattiesburg Police Department.  

William Mack, Jr.’s counsel objected.  T.183:24-184:5; 194:21-23.    

 To allow William Mack, Jr. to be questioned by the prosecution on whether or not he 

gave a statement to the Hattiesburg Police Department, and eliciting the fact that he did not, is 

plain evidence of a violation of William Mack, Jr.’s constitutional right against self-

incrimination.  The jury could not un-hear this and it surely tainted their deliberations against 

William Mack, Jr.  The trial court should have instantly declared a mistrial as soon as the 

question was asked by the prosecution.  Instead, the trial was allowed to continue all the way 

until an improper conviction.   

 The Court should reverse and remand this matter based on this absolute violation of 

William Mack, Jr.’s right against self-incrimination. 

IV. THE TRIAL COURT ALLOWED IMPROPER JURY INSTRUCTIONS 

 An appellate court is to review a grant or denial of jury instruction at the trial court level 

under an abuse of discretion standard.  Watkins v. State, 101 So.3d 628, 633 (Miss. 2012).  

Reversible error is present if jury instructions do not state the law and create an injustice.  Id. at 

633.   

 A person is guilty of aggravated assault if he or she, “attempts to cause or purposely or 

knowingly causes bodily injury to another with a deadly weapon or other means likely to 

produce death or serious bodily harm.”  Miss. Code Ann. § 97-3-7(2)(a)(ii). 
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 “It is well established that instructions to the jury should not single out or contain 

comments on specific evidence.”  Rushing v. State, 753 So.2d 1136, 1148 (Miss. Ct. App. 2000) 

(citing Voyles v. State, 362 So.2d 1236 (Miss. 1978), Williams v. State, 354 So.2d 266 (Miss. 

1978), Scott County Co-Op v. Brown, 187 So.2d 321 (Miss. 1966) and White v. Miss. Power Co., 

171 So.2d 312 (Miss. 1965)).  “Specific evidence” could include the particular weapon used 

when it is not connected by any other evidence to a defendant.  Id. 

 A jury need not be instructed multiple times on the same point of law.  Groseclose, 440 

So.2d at 302. 

 The State’s Instruction S-1 stated, in part, that if the jury found beyond reasonable doubt 

that, 

1.  William Mack, Jr., on or about January 25, 2013, in Forrest County, 
Mississippi;  

 
2.  Knowingly caused bodily injury to Joseph Scott, with a deadly weapon, to 

wit: gun, by shooting Mr. Scott with a gun; and 
 
3.  that such behavior was not done in necessary self defense, accident, or 

misfortune; then you shall find William Mack, Jr., guilty of Aggravated 
Assault.  R.0037. 
 

The State’s Instruction No. S-4 said, 

The Court instructs the Jury that it is a question of fact for you to 
determine whether the gun claimed to have been used by the Defendant was a 
deadly weapon in the manner it was used in this case. 

 
A deadly weapon may be defined as any object, article, or means which, 

when used as a weapon is, under the existing circumstances, reasonably capable 
of or likely to produce death or serious bodily harm to a human being upon whom 
the object, article, or means is used as a weapon.  R.0039. 

 
William Mack, Jr.’s Instruction D-1 stated, that he must be found not guilty if the jury 

does not find beyond a reasonable doubt that he, 

(1) attempts to cause or purposely or knowingly causes 
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(2) bodily injury to Joseph Scott 

 
(3) with a deadly weapon or other means likely to produce death or serious bodily 

harm.  R.0042. 
 

The State’s Instruction S-1, on its face, deviates from the language used in Miss. Code 

Ann. § 97-3-7(2)(a)(ii) and names the deadly weapon as a gun.  There is no evidence connecting 

William Mack, Jr. to the use of a gun on January 25, 2013, other than the suspect testimony of 

Joseph Scott.  As set forth above, there is no gunshot residue test, no gun was found on the 

person of William Mack, Jr., and there was no documentation that William Mack, Jr. even 

owned a gun.  This language should not have been used in the instruction, and it should have 

been limited to “deadly weapon,” as the statute states.   

The same holds true for State’s Instruction S-4: there was no evidence, other than the 

questionable testimony of Joseph Scott, that William Mack, Jr. had any connection to a gun. 

Furthermore, Instruction S-4 was repetitious, which also qualifies it for exclusion.  The jury, 

presumably possessing the knowledge of a common person, knows what a deadly weapon is and 

does not need it explained in two (2) separate jury instructions.  This only serves to bias the jury 

against the person who the State contends had a deadly weapon: William Mack, Jr.  

The State was also granted Instruction No. S-5: 

A person charged with aggravated assault does not have to possess ill-will 
towards his victim(s).  A person charged with aggravated assault does not even 
have to know the identity of a specific individual to commit an aggravated assault 
upon that person. 

 
 In this trial this Rule of Law means that William Mack, Jr. did not have to 
possess ill-will toward Joseph Scott.  It also means that William Mack, Jr. did not 
even have to know or recognize Joseph Scott, in order to commit an aggravated 
assault upon him.  R.0040. 
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 There was no testimony elicited from any witness that William Mack, Jr. had any prior 

ill-will toward Joseph Scott, and the state of mind of William Mack, Jr. never was an issue in this 

matter.  Additionally, this instruction repeats the same point of law two (2) times.  This jury 

instruction was unnecessary, repetitious and, as with Instruction S-4, it only served to bias the 

jury against William Mack, Jr. 

 The issuance of Instruction S-1, to the exclusion of Instruction D-1, and use of 

Instructions S-4 and S-5, was erroneous, biased the jury against William Mack, Jr., and their use 

is reversible error.  The Court should, based on these instructions, reverse the trial court and 

remand this matter for a new trial. 

V. THE VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE 
EVIDENCE 

 
 “In determining whether or not a jury verdict is against the overwhelming weight of the 

evidence, this Court must accept as true the evidence which supports the verdict and will reverse 

only when it is convinced that the circuit court has abused its discretion in failing to grant a new 

trial.”  Isaac v. State, 645 So.2d 903, 907 (Miss. 1994)(citing Malone v. State, 486 So.2d 360, 

366 (Miss. 1986) and Shive v. State, 507 So.2d 898, 900 (Miss. 1987)).   

 William Mack, Jr. testified at trial that he left for Atlanta, Georgia the evening before the 

January 25, 2013 shooting incident and was not in Hattiesburg, Mississippi at the time of the 

shooting.  T.179:20-181:17.  Only one person, Joseph Scott, the victim, testified that he saw 

William Mack, Jr. at the scene of the crime.  There were no other witnesses to the alleged crime, 

and the only other witness cited by the Hattiesburg Police Department, Warren Randle, 

absolutely contradicted the evidence that Detective Joey Scott placed in his affidavit to secure an 

arrest warrant.   
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 There was no fingerprint evidence, no gunshot residue test or evidence no photographs, 

video recordings or audio recordings of William Mack, Jr. committing the alleged crime.  No 

gun was found in William Mack, Jr.’s possession.  The State did not attempt to locate and 

interview William Mack, Jr.’s mother or step-father in Atlanta, Georgia or locate and interview 

his friend Curtis.  There was no confession.  The only direct evidence against William Mack, Jr. 

was by way of Joseph Scott, whose friend, Larry Randle, had previously engaged in a fight with 

William Mack, Jr.’s brother, and who had threatened to kill William Mack, Jr. on January 24, 

2013.  T.171:7-172:23; 173:15-175:23; 175:24-177:15.  

 The was no proof of any crime by William Mack, Jr., other than the tenuous word of the 

alleged victim, who had an axe to grind with William Mack, Jr.’s family. The overwhelming 

weight of the evidence is in favor of overturning the verdict and remanding this matter for a new 

trial, if not rendering it.  

VI. THE TRIAL COURT ERRED IN DENYING THE POST-TRIAL MOTION 
FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND MOTION 
FOR NEW TRIAL 
 

 “The standard of review for a post-trial motion is abuse of discretion.”  McLendon v. 

State, 945 So.2d 372, 384 (Miss. 2006)(citing Dilworth v. State, 909 So.2d 731, 736 (Miss. 2005) 

and Howell v. State, 860 So.2d 704, 764 (Miss. 2003)).   

 The Supreme Court has, “consistently reiterated that a motion for a judgment 

notwithstanding the verdict turns on whether the verdict was based on the legal sufficiency of the 

evidence.”  Id. at 384 (citing Bush v. State, 895 So.2d 836, 843 (Miss. 2005).  The court must 

determine that the accused committed every element of the crime beyond a reasonable doubt.  Id. 

A court must determine that, “after viewing the evidence in the light most favorable to the 

prosecution, any rational trier of fact could have found the essential elements of the crime 
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beyond a reasonable doubt.”  Id. (quoting Dilworth, 909 So.2d at 736).  An appellate court is to 

reverse and render when it finds that the inferences and facts, “point in favor of the defendant on 

any element of the offense with sufficient force that reasonable [jurors] could not have found 

beyond a reasonable doubt that the defendant was guilty.”  Id. (quoting Dilworth, 909 So.2d at 

736 and Edwards v. State, 469 So.2d 68, 70 (Miss. 1985)). 

 In examining a motion for a new trial, a court is to sit as a “thirteenth juror” and if it finds 

that it disagrees with the, “jury’s resolution of the conflicting testimony,” then a new trial may be 

granted.  Id. at 385 (citing Bush, 895 So.2d at 844).  A new trial will not be ordered unless a 

court is convinced, “that the verdict is so contrary to the overwhelming weight of the evidence 

that, to allow it to stand, would be to sanction an unconscionable injustice.”  Id. (quoting 

Groseclose v. State, 440 So.2d 297, 300 (Miss. 1983)).   

 William Mack, Jr. made post trial motions for a judgment notwithstanding the verdict or 

for a new trial based on the violation of his right against self-incrimination and due to the 

obviously contradictory testimony (and affidavit) of Detective Scott.  For purposes of brevity, 

please refer to those sections above involving these claims and same are incorporated herein.  

Further, not only did the questioning of William Mack, Jr. in violation of his right against self-

incrimination, and allowing Detective Scott to give contradictory and false testimony, prejudice 

the jury against William Mack, Jr., the Court should take these two (2) errors, and view them in 

concert with the other errors of the trial court, and the scant or suspect evidence against William 

Mack, Jr., and find that the evidence set forth, particularly from Detective Scott, was not enough 

to rise to the level of legal sufficiency.   

 Again-outside of the suspect testimony of Joseph Scott-there was no evidence linking 

William Mack, Jr. to any weapon.  Miss. Code Ann. § 97-3-7(2)(a)(ii).  There was no evidence 
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of any ill will or purposeful intent on William Mack, Jr.’s part.  Miss. Code Ann. § 97-3-

7(2)(a)(ii).  Therefore, the elements of the crime of aggravated assault have not been met and this 

Court should reverse and render the decision of the trial court and direct the entry of a judgment 

of acquittal, notwithstanding the verdict.  

 Should this Court not see fit to enter a judgment of acquittal, than a new trial is most 

certainly necessary.  Sitting as the “thirteenth juror,” and, again, taking into account the 

conflicting testimony from Detective Scott, excluding the testimony in violation of William 

Mack, Jr.’s right against self-incrimination, and that there was no evidence of any sort linking 

William Mack, Jr. to the alleged January 25, 2013 shooting, except for the word of Joseph Scott, 

who had a grudge against William Mack, Jr., the Court should reverse this matter and remand it 

for a new trial on the merits.  To allow the verdict, based on the evidence presented to the jury, to 

stand, would be unconscionable.  At a new trial, all of the witnesses may testify truthfully, and 

the justice denied William Mack, Jr. at the first trial will be given to him by way of the second 

trial. 

CONCLUSION 

 WHEREFORE, PREMISES CONSIDERED, Appellant, William Mack, Jr., respectfully 

requests that the Court of Appeals find in his favor on the above issues, find that the trial court 

reversibly erred, and, per the requests above, either reverse and remand this matter for a new trial 

or reverse and render. 
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