
IN THE SUPREME COURT OF MISSISSIPPI 

 

NO. 2016-CA-00249 

 

KHAVARIS HILL APPELLANT-PLAINTIFF 

 

VS. 

 

HINDS COUNTY, MISSISSIPPI, 

SHERIFF TYRONE LEWIS, in his official capacity, 

DEPUTY BRACEY COLEMAN, in his official and 

individual capacities, and OTHER UNKNOWN  

JOHN AND JANE DOES 1-10, also in their official 

and individual capacities APPELLEES-DEFENDANTS 

 

ON APPEAL FROM THE CIRCUIT COURT OF HINDS COUNTY, MISSISSIPPI 

FIRST JUDICIAL DISTRICT 

NO. 25CI-1:15cv151-JAW 

  
 

BRIEF OF APPELLEES 
  
 

ORAL ARGUMENT NOT REQUESTED 

 

STEVEN J. GRIFFIN - BAR # 103218 

sgriffin@danielcoker.com 

DANIEL COKER HORTON & BELL, P.A. 

POST OFFICE BOX 1084 

JACKSON, MISSISSIPPI 39215-1084 

TELEPHONE: (601) 969-7607 

FACSIMILE: (601) 969-1116 

 

JASON E. DARE - BAR # 100973 

jdare@wyattfirm.com 

WYATT, TARRANT & COMBS, LLP 

POST OFFICE BOX 16089 

JACKSON, MISSISSIPPI 39236-6089 

TELEPHONE:  (601) 987-5300 

FACSIMILE:  (601) 987-5353 

 

Attorneys for Appellees 

  

E-Filed Document                Dec 20 2016 15:57:32                2016-CA-00249                Pages: 31

mailto:sgriffin@danielcoker.com
mailto:jdare@wyattfirm.com


 i 

 

CERTIFICATE OF INTERESTED PERSONS 
 

The undersigned counsel of record certifies that the following listed persons have an 

interest in the outcome of this case.  These representations are made in order that the justices of 

the Supreme Court and/or judges of the Court of Appeals may evaluate possible disqualification 

or recusal. 

 

1. Khavaris Hill – Appellant / Plaintiff. 

 

2. Chuck R. McRae, Esq. and Jhasmine Andrews, Esq. of McRae Law Firm, PLLC 

– Attorneys for Appellant / Plaintiff. 

 

3. Hinds County, Mississippi – Appellee / Defendant. 

 

4. Sheriff Tyrone Lewis, in his official capacity – Appellee / Defendant. 

 

5. Bracey Coleman, in his official and individual capacities – Appellee / Defendant. 

 

5. Steven J. Griffin, Esq. and Roy A. Smith, Jr., of Daniel, Coker, Horton & Bell, 

P.A. – Attorneys for Appellees / Defendants. 

 

6. Jason E. Dare, Esq. and J. Lawson Hester, Esq. of Wyatt, Tarrant & Combs, P.A. 

– Attorneys for Appellees / Defendants. 

 

7. Honorable Jeff Weill, Sr. – Hinds County Circuit Court Judge. 

 

THIS, the 20
th

 day of December, 2016. 

 

        /s/ Steven J. Griffin     

      STEVEN J. GRIFFIN   BAR # 103218 

Attorney of Record for Appellees - Hinds County, 

Mississippi, Sheriff Tyrone Lewis, in his official 

capacity, and Bracey Coleman, in his official and 

individual capacities 

 

 

 

 

 

 

 

 

 

 

 

 



 ii 

 

TABLE OF CONTENTS 
 

CERTIFICATE OF INTERESTED PERSONS .............................................................................. i 

 

TABLE OF CONTENTS ................................................................................................................ ii 

 

TABLE OF AUTHORITIES ...................................................................................................... iii-v 

 

I.     STATEMENT OF THE ISSUES .............................................................................................1 

 

II.    STATEMENT OF ASSIGNMENT . .......................................................................................1 

 

III.   STATEMENT OF THE CASE ............................................................................................ 1-9 

 

A. Nature of the Case ................................................................................................ 1-2 

B. Course of Proceedings & Disposition .................................................................. 2-5 

C. Statement of Relevant Facts................................................................................. 5-8 

D. Standard of Review .............................................................................................. 8-9 

IV.    SUMMARY OF THE ARGUMENT ............................................................................... 9-12 

 

V.     ARGUMENT .................................................................................................................. 12-25 

 

            A.     Whether the trial court properly held that Plaintiff’s individual capacity 

                      claims against Defendant Coleman are barred by res judicata.......................... 12-13 

 

 B.     Whether the trial court properly held that Plaintiffs claims are barred by  

          MISS. CODE ANN. § 11-46-9(1)(c) ...................................................................... 13-24 

 

            1.     Plaintiff was engaged in criminal activity that had a 

                             causal nexus to his injuries ......................................................................... 14-18 

 

                     2.     Defendants’ alleged actions or inactions did not rise to  

                              the level of reckless disregard .................................................................... 18-24 

 

VI.    CONCLUSION.....................................................................................................................24 

 

CERTIFICATE OF SERVICE ......................................................................................................25 

 

 

 

 

 



 iii 

 

TABLE OF AUTHORITIES 
 

CASES Page(s) 

 

Albertson v. T.J. Stevenson & Co., Inc., 749 F.2d 223 (5th Cir. 1984) ...........................................7 

 

Angle v. Koppers, Inc., 42 So. 3d 1 (Miss. 2010) ............................................................................8 

 

Celotex Corp. v. Catrett, 477 U .S. 317 (1986) ...............................................................................8 

 

City of Jackson v. Gardner, 108 So. 3d 927 (Miss. 2013) .......................................................19, 22 

 

City of Jackson v. Gray, 72 So. 3d 491 (Miss. 2011) ..............................................................11, 20 

 

City of Jackson v. Lewis, 153 So. 3d 689 (Miss. 2014) .................................................................21 

 

City of Jackson v. Lipsey, 834 So. 2d 687 (Miss. 2003) ................................................................18 

 

City of Jackson v. Perry, 764 So. 2d 373 (Miss. 2000) .................................................................14 

 

City of Jackson v. Powell, 917 So. 2d 59 (Miss. 2005) ...........................................................14, 19 

 

Cole v. State, 8 So. 3d 250 (Miss. App. 2008) ...............................................................................17 

 

Davis v. City of Clarksdale, 18 So. 3d 246 (Miss. 2009) ..................................................11, 19, 23 

 

Entrican v. Ming, 962 So. 2d 28 (Miss. 2007) ...............................................................................23 

 

Estate of Williams v. City of Jackson, 844 So. 2d 1161 (Miss. 2003) .....................................10, 14 

 

Fason v. Trussell Enterprises, Inc., 120 So. 3d 454 (Miss. App. 2013) ..................................12, 13 

 

Freeman v. Gore, 483 F.3d 404 (5th Cir. 2007) ..............................................................................4 

 

Giles v. Brown, 962 So. 2d 612 (Miss. App. 2006) .......................................................................14 

 

Graham v. Connor, 490 U.S. 386 (1989) ......................................................................................19 

 

Hatampa v. City of Biloxi, 2013 WL 6498991 (S.D. Miss. Dec. 11, 2013) ......................19, 21, 22 

 

Hinds County v. Burton, 187 So. 3d 1016 (Miss. 2016)  ...............................................1, 18, 19, 21 

 

Kelley, LLC v. Corinth Pub. Utilities Comm’n, 200 So. 3d 1107 (Miss. App. 2016) ...................13 

 

Lewis v. City of Jackson, 2014 WL 282024 (S.D. Miss. Jan. 24, 2014) ..........................................4 

 



 iv 

 

Maldonado v. Kelly, 768 So. 2d 906 (Miss. 2000) ..................................................................18, 19 

 

Maye v. Pearl River County, 758 So. 2d 391 (Miss. 1999) .....................................................18, 19 

 

McCoy v. City of Florence, 949 So. 2d 69 (Miss. App. 2006) ................................................14, 16 

 

Miss. Dep't of Pub. Safety v. Durn, 861 So. 2d 990 (Miss. 2003) .................................................18 

 

Palmer v. Biloxi Reg’l Med. Ctr., 564 So. 2d 1346 (Miss. 1990) ................................................8, 9 

 

Pearson v. Callahan, 555 U.S. 223 (2009) ......................................................................................3 

 

Phillips v. Miss. Dep’t of Pub. Safety, 978 So. 2d 656 (Miss. 2008) .............................................19 

 

Simpson v. City of Pickens, 761 So. 2d 855 (Miss. 2000) .......................................................18, 23 

 

Titus v. Williams, 844 So. 2d 459 (Miss. 2003) .............................................................................18 

 

Topps v. City of Hollandale, 2000 WL 1010334 (N.D. Miss. July 6, 2000) .................................15 

 

Tory v. City of Edwards, 829 So. 2d 1246 (Miss. App. 2002) .................................................15, 16 

 

Tugle v. State, 68 So. 3d 691 (Miss. App. 2010) ...........................................................................17 

 

Ware v. Frantz, 87 F. Supp. 2d 643 (S.D. Miss. 1999) ...................................................................7  

 

Watts v. Tsang, 828 So. 2d 785 (Miss. 2002) ................................................................................13 

 

Williams v. State, 126 So. 3d 85 (Miss. App. 2013) ................................................................ 16-17 

 

STATUTES 

 

MISS. CODE ANN. § 11-46-1...................................................................................................1, 9, 13 

 

MISS. CODE ANN. § 11-46-7...........................................................................................................13 

 

MISS. CODE ANN. § 11-46-9................................................................................................... passim 

 

MISS. CODE ANN. § 63-3-1201.......................................................................................................15 

 

MISS. CODE ANN. § 97-9-72.....................................................................................................15, 17 

 

MISS. CODE ANN. § 97-35-7 ...........................................................................................................15 

 

42 U.S.C. § 1983 ..............................................................................................................................2 

 



 v 

 

 

 

OTHER 

 

MISS. R. APP. P. 16 ...........................................................................................................................1 

 

MISS. R. APP. P. 28  ..........................................................................................................................1 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 1 

 

 

I. STATEMENT OF THE ISSUES 
 

 A. Whether the trial court properly held that Plaintiff’s individual capacity claims 

against Defendant Coleman are barred by res judicata. 

 

 B. Whether the trial court properly held that Plaintiffs claims are barred by MISS. 

CODE ANN. § 11-46-9(1)(c). 

  

II. STATEMENT OF ASSIGNMENT 
 

 Appellant correctly notes that this appeal has not been assigned as contemplated by MISS. 

R. APP. P. 28(a)(4), and accordingly, the Appellant has provided the Court with a Statement of 

Assignment.  Pursuant to the holding in Hinds County v. Burton, 187 So. 3d 1016 (Miss. 2016) 

and numerous other decisions by the Mississippi Supreme Court analyzing MISS. CODE ANN. § 

11-46-9(1)(c), the Appellees disagree with Appellant that this matter involves “a major question 

of first impression” pursuant to MISS. R. APP. P. 16(d).    

III. STATEMENT OF THE CASE 

 

A. Nature of the Case 

 

 This is a personal injury action filed pursuant to the Mississippi Tort Claims Act 

(“MTCA”), MISS. CODE ANN. § 11-46-1, et seq., arising out of an automobile accident between 

Khavaris Hill and another motorist while he was being pursued by Hinds County Sheriff’s Office 

Captain Ogden Wilburn and Deputy Bracey Coleman.  (R. 5-14).
1
  Defendants moved for 

summary judgment based on the immunity provided to them by the MTCA, specifically pursuant 

to the police protection exemption as codified at MISS. CODE ANN. § 11-46-9(1)(c).  Deputy 

Coleman, in his individual capacity, also sought summary judgment based on the doctrine of res 

judicata and the immunity provided him, in is individual capacity, by the MTCA.  (R. 35-256).  

                                                 
1
 Citations to “R.” refer to page numbers in the Appellate Record. 
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The trial court granted summary judgment in favor of Defendants based on MTCA immunity, 

and also held that Plaintiff’s claims against Coleman are barred by res judicata.  (R. 349-352).     

B. Course of Proceedings & Disposition 

 Plaintiff filed his initial lawsuit with the United States District Court for the Southern 

District of Mississippi, Northern Division, on December 21, 2012, naming as Defendants Hinds 

County, Mississippi, Sheriff Tyrone Lewis, in his official capacity, Ogden Wilburn, in his 

official and individual capacities, and Bracey Coleman, in his official and individual capacities.  

(R. 39-51).  In this pleading, Plaintiff alleged federal claims brought pursuant to the procedural 

vehicle of 42 U.S.C. § 1983 and state law claims under the MTCA, and more specifically alleged 

that after he attempted to escape from law enforcement officers, he was involved in an 

automobile accident with another vehicle in Jackson, Mississippi.  Id.  In Count One, Plaintiff 

alleged a violation of his Fourth, Fifth, Ninth, and Fourteenth Amendment rights when officers 

extracted him from his vehicle after the accident (R. 44-45), and also alleged a federal 

conspiracy claim brought pursuant to § 1983.  (R. 45-46).  Plaintiff further alleged state law 

claims for (1) negligence and/or gross negligence related to the pursuit of Plaintiff and the 

extraction of Plaintiff from his vehicle after he crashed into another motorist, (2) gross 

negligence / punitive damages, (3) respondeat superior, and (4) failure to adequately train and/or 

supervise.  (R. 46-50). 

 On May 9, 2013, Coleman and Wilburn, in their individual capacities, filed for summary 

judgment premised on immunity as to all federal and state law claims against them.  (R. 62-104).  

The district court, Judge Carlton Reeves presiding, granted summary judgment as to all claims 

against Coleman and Wilburn, in their individual capacities, holding as follows:  

THE COURT:  You may be seated. Before the court is the motion of the 

defendants, Bracey Coleman and Ogden Wilburn, motion for summary judgment 

premised on immunity. 
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The court has heard argument on the motion and has read the briefs and other 

authority.  The court finds that the motion should be granted. It is clear that the 

plaintiff is suing these officers because they are, indeed, police officers – or 

deputies with the Hinds County Sheriff’s Department.  At all times this is a 1983 

action where the defendants have been sued under – because they were acting 

under color of law. They were sued in their official capacity as well as their 

individual capacity. 

 

The claims brought against them and other defendants included assertions under 

the Fourth Amendment, Fifth Amendment, Ninth Amendment and Fourteenth 

Amendment, all of which suggest some government action. 

 

With respect to the Fifth and Ninth Amendment Claims, I don’t think the 

complaint states a claim under the Fifth and Ninth Amendment. I think this case is 

truly about the Fourth Amendment, not – I think there is a claim of – I think 

there’s an allegation that one of the officers might have gone into the pocket of 

the -- of Mr. Hill, thus, which could invoke an illegal search under the Fourth 

Amendment. But it’s mostly about, I guess, lack of probable cause for the stop 

and excessive force. 

 

The officers, although they may have been, quote, unquote, off duty, at all times 

they were acting under color of law. They were assigned or worked at the 

apartment complex. They were in a government-issued vehicle which was 

equipped with lights and sirens. As they were driving down the road, they saw 

what they believed was a traffic violation in which they – in their minds they 

reasonably could believe that they could attempt to stop the vehicle for that 

particular infraction. When the plaintiff continued to speed away from them, 

regardless of why he did, they had the right to pursue him. They did back away 

and, eventually, Mr. Hill was involved in an accident. And when they arrived to 

the accident, they then attempted to arrest him. 

 

The fact that they may have violated a departmental policy does not in any way 

suggest that they have, indeed, violated the Constitution. That’s [Pearson v. 

Callahan, 555 U.S. 223 (2009)].  

 

Qualified immunity protects government officials from liability from civil 

damages insofar as their conduct does not violate a clearly established statutory or 

constitutional rights of which a reasonable person would have known. Again, 

these officers are entitled to qualified immunity.  

 

With respect to the excessive force claim, the – there has been no testimony or 

evidence that this – Mr. Hill suffered anything other than de minimus injury 

related to their touching of him and their use of force to arrest him, to place him 

under arrest. In any event, the court must analyze any excessive force claim 

without regard to whether the arrest itself was justified. This is from [Lewis v. 

City of Jackson, 3:12cv53-CWR-FKB, 2014 WL 282024, at *4 (S.D. Miss. Jan. 
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24, 2014) (citing Freeman v. Gore, 483 F.3d 404, 416–417 (5th Cir. 2007))]. And 

it goes on to note that in a case where police effect an arrest without probable 

cause. 

 

Now, I believe these defendants, indeed, had probable cause. But even if they did 

not and they used no more force than what would be reasonably necessary, a 

person may have a claim for illegal detention, but still would not have a claim for 

an additional claim for excessive force. 

 

The court finds that the force these officers used to arrest this individual who they 

thought was committing a crime was reasonable or, to flip it on its head, was not 

objectively unreasonable. The defendants, therefore, are entitled to qualified 

immunity. So in their individual capacity the federal claims cannot go forward. 

 

The defendant also had said that these defendants are entitled to immunity with 

respect to their state law claims, and the court agrees that they cannot be 

personally liable for their state law claims any state law claims, because they were 

acting within the scope and course of their employment, and any tort actions 

brought against an individual government employee cannot be maintained against 

an individual. It only can proceed against the governmental agency for which that 

individual was employed. 

 

(R. 153-156). 

 

 Following entry of the foregoing Order, Hinds County and the official capacity 

Defendants (Lewis, Coleman, and Wilburn) filed a comprehensive motion for summary 

judgment with the district court on November 6, 2014.  On March 9, 2014, the district court 

entered its Order and Final Judgment dismissing all federal claims with prejudice and dismissing 

all state law claims without prejudice.  (R. 161-167).   

 Plaintiff filed the instant cause of action with the Circuit Court of Hinds County, 

Mississippi, First Judicial District on March 18, 2015, seeking compensatory and punitive 

damages and claiming (1) negligence and/or gross negligence in their pursuit of Plaintiff and 

extraction of Plaintiff from his vehicle after he crashed into another motorist, (2) respondeat 

superior, (3) failure to adequately train and/or supervise deputies, and (4) negligent infliction of 



 5 

emotional distress.
2
 (R. 5-14).  On September 21, 2015, Defendants filed their Motion for 

Summary Judgment as to all claims against them pursuant to the immunities and protections of 

the MTCA.  (R. 35-256).  Deputy Coleman also sought dismissal of all claims against him in his 

individual capacity on the basis of res judicata since all such claims were previously dismissed 

by the federal court.  Id.  On February 5, 2016, the circuit court issued its Memorandum Opinion 

and Order Granting Defendants’ Comprehensive Motion for Summary Judgment, which 

dismissed all state law claims against Defendants with prejudice.  (R. 342-346).  On February 17, 

2016, Plaintiff filed his Notice of Appeal.  (R. 347). 

C. Statement of Relevant Facts 

On the night of Sunday, January 1, 2012, Deputy Bracey Coleman and Captain Ogden 

Wilburn were leaving the Lincoln Garden Apartments in Jackson, Mississippi, and were stopped 

at a red light heading north on Medgar Evers Boulevard.  (R. 168) (Wilburn Affidavit).  Captain 

Wilburn was driving a Hinds County-owned, black, unmarked Nissan Pathfinder, and Deputy 

Coleman was riding in the passenger side.  Id.  As they proceeded north through the intersection 

at Northside Drive, Captain Wilburn noticed lights approaching him from behind at a high rate of 

speed.  Id.  The car almost struck the officers’ SUV and another motorist in the left-hand lane on 

the same road as it continued toward I-220 (R. 168-69), and Plaintiff’s reckless behavior forced 

Captain Wilburn to swerve his vehicle to the right to avoid being hit.  (R. 202). 

After almost being run off the road by the vehicle – now known to be driven by Plaintiff 

Khavaris Hill – Captain Wilburn activated his blue lights and siren and began attempting to stop 

Plaintiff, but Plaintiff sped up and proceeded onto I-220 northbound.  (R. 169, 204) (Wilburn 

Deposition, at 20 (“The initiation of the pursuit was that he almost ran into me and another 

                                                 
2  Subsequent to the filing of the federal court lawsuit and prior to the filing of this state court action, 

Defendant Wilburn departed this life.  He was not named as a Defendant in the instant litigation. 
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vehicle at a high rate of speed.”)); (R. 223) (Coleman Deposition, at 14-15).  Captain Wilburn 

got as close as five car lengths from Plaintiff, but he could not catch him and Plaintiff never 

stopped.  Id. 

Plaintiff was deposed in the federal action on August 13, 2014, and testified that he did 

not know when he passed the officers’ black, unmarked SUV, or when the officers drove up 

behind him.  (R. 178) (Hill Deposition, at 27).  However, Plaintiff testified he thought the 

officers’ vehicle had been sitting at the intersection of Northside Drive and Medgar Evers 

Boulevard when he went through the intersection.  (R. 178) (Hill Deposition, at 25).  Plaintiff 

admitted that he saw the officers pursuing him with blue lights before he merged onto the 

interstate, but he sped away nonetheless in excess of the speed limit: 

Q. And prior to getting on I-220, you were aware that a vehicle with blue 

lights was following you, correct? 

 

A. Yes, sir. 

 

Q. Once you got on I-220, did you try to speed away from the vehicle? 

 

A. Yes, sir. 

 

Q. How fast were you going? 

 

A. Like 80 miles because the speed limit is 70, so I tried to like put a little, 

you know, gap between us . . . 

 

(R. 179) (Hill Deposition, at 30).  Plaintiff testified he attempted to evade the officers because he 

thought it might have been “somebody just playing or trying to stop me and harass me or rob me 

or anything.”  (R. 178) (Hill Deposition, at 25). 

 Plaintiff exited I-220 onto Watkins Drive and headed south.  (R. 169).  When Captain 

Wilburn observed that Plaintiff never slowed down once he exited the interstate, he turned off his 

blue lights and sirens out of fear that Plaintiff may have an accident with an innocent bystander. 

Id.  Captain Wilburn testified that he and Deputy Coleman planned to “loop back around,” with 
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the hope that “maybe [Plaintiff] had thought the chase was – figured that he wasn’t being chased 

anymore so he’d stop or get careless, and we could roll out on him somewhere, maybe a gas 

station or something.”  (R. 203) (Wilburn Deposition, at 13).  As the officers turned onto 

Watkins Drive and headed south toward the intersection with West Beasley Road, Captain 

Wilburn saw smoke coming from a few intersections ahead.  (R. 169).  He continued to proceed 

south toward New Hope Baptist Church at the corner of Watkins Drive and Valley North 

Boulevard, where he found that Plaintiff had been in a head-on collision with a grandfather 

driving a minivan in the northbound lane.
3
 Id.; (R. 337) (Police Report).  Plaintiff’s car had spun 

around and was smoking, and the officers immediately called 911 dispatch to request AMR and 

backup law enforcement personnel.
4
  (R. 169). 

When the officers approached Plaintiff’s vehicle, Captain Wilburn gave Hill numerous 

verbal commands to exit his vehicle, but Plaintiff failed to comply.  (R. 170, 226-27) (Coleman 

Deposition, at 28-29). Plaintiff was leaning toward the center console of his vehicle and the car 

was either steaming or smoking.  (R. 227).  Plaintiff had not been wearing a seatbelt at the time 

                                                 
3
 Although Plaintiff attempts to assert in his Brief of Appellant that the deputies’ patrol car may have 

struck him from behind just before he struck the minivan, his testimony in that regard must be 

disregarded for purposes of summary judgment.  In an affidavit Plaintiff submitted with his response to 

Defendants’ summary judgment motion based on qualified immunity in the original federal court case, 

dated September 11, 2013, he testified as follows:  “As I proceeded onto Watkins Drive towards New 

Hope Baptist Church, I was involved in a two-car collision.”  (R. 334).  His affidavit was consistent with 

his statement to officers on the scene that he had collided with the minivan in the oncoming lane while 

fleeing from deputies.  (R. 337).  Plaintiff later changed his story during his August 13, 2014 deposition, 

testifying he believes he might have been struck from behind by the pursuing deputies on Watkins Drive 

and “somehow lost control” before then striking the minivan.  (R. 180) (Hill Deposition, at 35). The law 

is clear that the non-movant cannot defeat a motion for summary judgment by submitting an affidavit 

which directly contradicts, without explanation, [his] previous testimony.”  Ware v. Frantz, 87 F. Supp. 

2d 643, 647 (S.D. Miss. 1999) (citing Albertson v. T.J. Stevenson & Co., Inc., 749 F.2d 223, 228 (5th Cir. 

1984)).  Plaintiff is prohibited from manufacturing a disputed material fact where none exists.  Id., at 647.  

Regardless, Plaintiff has failed to show that the accident was caused by deputies acting with reckless 

disregard. 
 
4 The total distance between the point where the pursuit began and the point where Plaintiff wrecked his 

vehicle was approximately four miles, most of which was on I-220. 
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of the accident, so the officers did not have to remove a seat belt prior to removing Plaintiff.  (R. 

181) (Hill Deposition, at 38).  Plaintiff testified that he was not able to speak at all until after the 

interaction with these Defendants had concluded and he had been placed in the ambulance.  (R. 

181) (Hill Deposition, at 37-38).  Deputy Coleman and Captain Wilburn grabbed Plaintiff’s 

shoulders, removed him from the vehicle, and laid him face down in order to restrain him with 

handcuffs.  (R. 170, 227).  While Plaintiff was laying on his stomach, Captain Wilburn secured 

Plaintiff’s hands behind his back and patted him down to check for weapons and/or 

identification.  (R. 170, 217) (Wilburn Deposition, at 69) (“[W]e pat you down for our safety, 

first of all, because we want to make sure there are no weapons on you. We also tried to locate or 

tried to determine some type of identification with this individual since he would not talk to 

us.”)).  Officers were unable to determine Plaintiff’s identity until after he had been 

apprehended.  (R. 212) (Wilburn Deposition, at 51).  After Hill was turned over to AMR 

ambulance personnel, Hinds County officers had no further involvement with Plaintiff.  (R. 170). 

D. Standard of Review 

  “This Court conducts a de novo review of orders granting or denying summary judgment 

and looks at all the evidentiary matters before it – admissions in pleadings, answers to 

interrogatories, depositions, affidavits, etc.”  Angle v. Koppers, Inc., 42 So. 3d 1, 4 (¶ 6) (Miss. 

2010).  The United States Supreme Court has interpreted the plain language of Rule 56(c) to 

mandate the entry of summary judgment “after adequate time for discovery and upon motion, 

against a party who fails to make a showing sufficient to establish the existence of an element 

essential to that party’s case, and on which that party will bear the burden of proof at trial.”  

Celotex Corp. v. Catrett, 477 U .S. 317, 322 (1986).  Where a summary judgment motion is 

brought on for hearing, “the burden of producing evidence in support of, or in opposition to, the 

motion is a function of Mississippi rules regarding the burden of proof at trial on the issue in 
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question.”  Palmer v. Biloxi Reg’l Med. Ctr., 564 So. 2d 1346, 1355 (Miss. 1990) (citations 

omitted). 

The movant “bears the burden of persuading the trial judge that: (1) no genuine issue of 

material fact exists, and (2) on the basis of the facts established, he is entitled to judgment as a 

matter of law.”  Palmer, 564 So. 2d at 1355 (citations omitted).  The movant also “bears the 

burden of production if, at trial, he “would [bear] the burden of proof on th[e] issue” raised.”  Id. 

(citations omitted).   

Once the movant meets this burden, Rule 56(c) requires the non-movant to go beyond the 

pleadings and show by affidavits, depositions, answers to interrogatories, admissions on file, or 

other admissible evidence that specific facts exist over which there is a genuine issue for trial.  

Id. (Once movant makes required showing, non-movant must come forward with sufficient 

evidence to rebut movant’s claim (i.e., that no genuine issue of material fact exists) “by 

producing supportive evidence of significant and probative value….”)).  “Mere allegation or 

denial of material fact is insufficient to generate a triable issue of fact and avoid an adverse 

rendering of summary judgment.”  Id. (citations omitted).   

IV. SUMMARY OF THE ARGUMENT 

 

This action was filed against Hinds County, Mississippi, Sheriff Tyrone Lewis, in his 

official capacity, and Deputy Bracey Coleman, in his official and individual capacities, pursuant 

to the MTCA, MISS. CODE ANN. § 11-46-1, et seq., which provides governmental entities and 

their employees with immunity from claims for money damages for certain conduct performed 

within the course and scope of their employment.  MISS. CODE ANN. § 11-46-9(1).  Immunity is 

specifically provided for claims arising out of any act or omission of an employee of a 

governmental entity engaged in the performance or execution of duties or activities relating to 

police or fire protection unless the employee acted in reckless disregard of the safety and 
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well-being of any person not engaged in criminal activity at the time of injury.  MISS. CODE ANN. 

§ 11-46-9(1)(c).  

It is undisputed that Deputy Coleman and Captain Ogden Wilburn were at all relevant 

times during their pursuit and apprehension of Plaintiff acting within the course and scope of 

their duties as employees of Hinds County, Mississippi.  Thus, Defendants have immunity from 

Plaintiff’s claims under § 11-46-9(1)(c) unless Plaintiff can establish (1) that he was not engaged 

in criminal activity that had some causal nexus to the subject accident and his injuries, and (2) 

that Captain Wilburn and Deputy Coleman acted with reckless disregard for his safety.  Estate of 

Williams v. City of Jackson, 844 So. 2d 1161, 1164 (Miss. 2003).  Plaintiff cannot overcome 

either prong of this immunity provision. 

It is undisputed that at the time of the subject accident, Plaintiff was driving in a reckless 

manner while fleeing law enforcement.  The officers attempted to pull Plaintiff over after they 

observed him nearly crash into both their patrol SUV and another motorist at a high rate of speed 

in an intersection.  Plaintiff admitted he saw the officers’ vehicle with flashing blue lights behind 

him, but that he sped up in excess of the speed limit and fled on I-220.  After Plaintiff exited the 

interstate and fled onto Watkins Drive, he crashed into an oncoming minivan while driving in the 

wrong lane.  Plaintiff’s conduct at the least constituted violations of state law for speeding, 

reckless driving, and fleeing law enforcement.  Because there is clearly some causal nexus 

between Plaintiff’s criminal activity and his resulting injuries, Defendants have immunity under 

§ 11-46-9(1)(c), and Plaintiff’s claims against them should be dismissed as a matter of law. 

Since Plaintiff’s criminal activity at the time of the accident bars his claims against 

Defendants, the Court need not address whether Captain Wilburn and Deputy Coleman’s actions 

constituted reckless disregard.  Estate of Williams, 844 So. 2d at 1166.  However, even if the 

Court determines that Plaintiff’s criminal activities do not bar his claims, Defendants still have 
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immunity because there is no evidence that the officers acted with reckless disregard for 

Plaintiff’s safety. 

 Plaintiff has failed to present any evidence to demonstrate that his alleged injuries were 

caused by officers acting with “a conscious indifference to consequences amounting almost to a 

willingness that harm should follow.”  Davis v. City of Clarksdale, 18 So. 3d 246, 249 (¶ 11) 

(Miss. 2009).  The officers had probable cause to initiate a traffic stop after they observed 

Plaintiff nearly strike both their patrol SUV and another motorist at a high rate of speed in an 

intersection.  Both officers testified that they attempted to stop Plaintiff by initiating their blue 

lights and sirens before he reached I-220.  Plaintiff testified that he saw the officers pursuing him 

with blue lights before he merged onto the interstate and that he then sped up and fled 

nonetheless.  It was reasonable for the officers, within the discretion afforded under department 

policy, to pursue Plaintiff due to his reckless driving and his refusal to yield to blue lights.  

Plaintiff attempts to compare his claims to those asserted by innocent bystanders injured by 

suspects fleeing law enforcement, citing City of Jackson v. Gray, 72 So. 3d 491 (Miss. 2011) and 

its ten-factor test often used to analyze immunity in police pursuit cases.  However, this is not a 

situation where Plaintiff was injured by a fleeing suspect; Plaintiff was the one fleeing.  His own 

recklessness and criminal behavior was the sole proximate cause of his alleged injuries in this 

case.  Regardless, it is undisputed that the chase occurred almost exclusively on an interstate 

highway, covered a total distance of less than four miles, lasted only a few minutes, and occurred 

on a Sunday night when traffic was light and roads were dry and clear.  It is further undisputed 

that the officers used their blue lights and sirens during the chase.  According to Plaintiff, his 

speed on I-220 was approximately 80 m.p.h. in a 70 m.p.h. zone.  The officers terminated their 

pursuit of Plaintiff once he exited I-220 at the Watkins Drive exit without slowing down, and the 

officers lost sight of him at that point.  Once the officers turned onto Watkins Drive to loop back 
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around to see if they could spot Plaintiff, they found that Plaintiff had crashed into on oncoming 

minivan while driving in the wrong lane.  

When Plaintiff refused multiple verbal commands by Captain Wilburn to voluntarily exit 

his smoking vehicle, the officers pulled him out of the vehicle and placed him face down on the 

ground so he could be searched for weapons and identification and restrained until ambulance 

personnel and backup law enforcement officers arrived.  There is no summary judgment 

evidence before the Court that the officers’ actions in that regard amounted to reckless disregard 

for the safety of Plaintiff, or that any of their actions in removing him from his vehicle and 

temporarily restraining him proximately resulted in an injury to the Plaintiff. Under the 

circumstances, it was reasonable for the officers to temporarily subdue and restrain Plaintiff to 

prevent him from escaping or posing a further threat to the safety of the officers or others. 

Because Plaintiff has failed to present sufficient probative evidence to overcome the high 

standard required to prove reckless disregard, Defendants are also entitled to immunity under this 

separate prong of § 11-46-9(1)(c). 

Accordingly, there are no genuine issues of material fact, and the trial court properly 

granted summary judgment in favor of Defendants based upon the immunities for police 

protection activities, as provided by the MTCA. 

V. ARGUMENT 

 

A. Whether the trial court properly held that Plaintiff’s individual capacity 

claims against Defendant Coleman are barred by res judicata 

 

 The circuit court properly held that because all state law claims against Deputy Bracey 

Coleman, in his individual capacity, arising out of the pursuit and apprehension of Plaintiff were 

dismissed with prejudice in the original federal court proceeding, all such claims against Deputy 

Coleman in this matter are barred by the doctrine of res judicata.  See Fason v. Trussell 
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Enterprises, Inc., 120 So. 3d 454, 459 (¶ 10) (Miss. App. 2013).  Additionally, Plaintiff’s claims 

against Deputy Coleman, in his individual capacity, are barred by the immunity provided to him 

by MISS. CODE ANN. § 11-46-7(2).  Plaintiff did not address this issue on appeal and, therefore, 

appears to have abandoned any such claims against Deputy Coleman.   

B. Whether the trial court properly held that Plaintiff’s claims are barred by 

MISS. CODE ANN. § 11-46-9(1)(c) 

 

The Mississippi Tort Claims Act (“MTCA”) “provides the exclusive civil remedy against 

a governmental entity or its employee for acts or omissions which give rise to a suit. Any tort 

claim filed against a government entity or its employee shall be brought only under the MTCA.” 

Kelley, LLC v. Corinth Pub. Utilities Comm’n, 200 So. 3d 1107, 1121 (¶ 45) (Miss. App. 2016), 

reh'g denied (June 28, 2016) (quoting Watts v. Tsang, 828 So. 2d 785, 791 (¶ 17) (Miss. 2002)). 

Hinds County, Mississippi, constitutes a “governmental entity” and a “political subdivision” as 

defined by statute.  MISS. CODE ANN. § 11-46-1. 

The Hinds County Defendants
5
 are entitled to the exemption from the waiver of 

sovereign immunity provided for duties of law enforcement officers, pursuant to § 11 46 9(1)(c), 

which reads in pertinent part as follows: 

(1) A governmental entity and its employees acting within the course and scope of 

their employment or duties shall not be liable for any claim: 

 

(c) Arising out of any act or omission of an employee of a governmental 

entity engaged in the performance or execution of duties or activities 

relating to police or fire protection unless the employee acted in reckless 

disregard of the safety and well-being of any person not engaged in 

criminal activity at the time of injury. 

 

                                                 
5
 To include Hinds County, Mississippi, Sheriff Tyrone Lewis, in his official capacity, and Deputy Bracey 

Coleman, in his individual and official capacities. 
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MISS. CODE ANN. § 11-46-9(1)(c).  This statute is “designed to protect law enforcement 

personnel from lawsuits arising out of the performance of their duties.”  City of Jackson v. 

Powell, 917 So. 2d 59, 70 (Miss. 2005). 

It is undisputed that Captain Wilburn and Deputy Coleman were at all times during their 

pursuit and apprehension of Plaintiff acting within the course and scope of their employment as 

Hinds County Sheriff’s Office deputies.  (R. 6) (Complaint, ¶ 4).  It is further undisputed that 

Captain Wilburn and Deputy Coleman’s conduct at all relevant times constituted “activities 

relating to police protection,” as contemplated by § 11-46-9(1)(c).  As such, the police protection 

exemption applies (1) if Plaintiff was engaged in criminal activity, or separately (2) if Captain 

Wilburn and Deputy Coleman did not act with reckless disregard of the safety and well-being of 

Plaintiff.  McCoy v. City of Florence, 949 So. 2d 69, 77-78 (Miss. App. 2006) (citing Estate of 

Williams, 844 So. 2d at 1164).  In this case, both avenues of immunity are applicable, and 

summary judgment should be affirmed. 

1. Plaintiff was engaged in criminal activity that had a causal nexus to his injuries. 

 

For recovery from a governmental entity to be barred under § 11-46-9(1)(c) because of 

the victim’s criminal activity, “the criminal activity has to have some causal nexus to the 

wrongdoing of the alleged tortfeasor.”  Estate of Williams, 844 So. 2d at 1165 (citing City of 

Jackson v. Perry, 764 So. 2d 373, 379 (Miss. 2000)).  Although the criminal activity supporting 

immunity must be “more than fortuitous,” it has never been held that such activity must rise to 

the level of a felony.  Estate of Williams, 844 So. 2d at 1164-65 (criminal activity triggering 

immunity under § 11-46-9(1)(c) was misdemeanor traffic violation of driving while under the 

influence); Giles v. Brown, 962 So. 2d 612 (Miss. App. 2006) (criminal activity triggering police 

protection immunity was misdemeanor traffic violation of driving ATV on state highway). 
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It is undisputed that Plaintiff was engaged in criminal activity at the time of the police 

pursuit, the subsequent accident and Plaintiff’s brief detainment.  Captain Wilburn and Deputy 

Coleman were proceeding through a traffic light at the intersection of Northside Drive and 

Medgar Evers Boulevard in Jackson when they observed Plaintiff driving at a high rate of speed 

and nearly strike both their patrol SUV and another motorist.  (R. 168-169, 202).  Captain 

Wilburn testified he had to swerve to avoid being hit.  (R. 202).  Plaintiff’s conduct amounted to 

reckless driving, in violation of MISS. CODE ANN. § 63-3-1201,
6
 and it was Plaintiff’s reckless 

behavior that prompted deputies to attempt to pull him over as he prepared to turn onto I-220.  

(R. 204).  Plaintiff admitted that when he saw the officers activate their blue lights and attempt to 

pull him over, he sped up in excess of the speed limit and fled, in violation of MISS. CODE ANN. 

§ 97-9-72 (fleeing law enforcement)
7
 and § 97-35-7(1)(i) (failure to comply with order of law 

enforcement).  (R. 177-179).  It is also undisputed that Plaintiff crashed into an oncoming vehicle 

on Watkins Drive while driving on the wrong side of the roadway, which also constitutes 

reckless driving. 

In the similar case of Topps v. City of Hollandale, No. 4:99cv88-P-B, 2000 WL 1010334 

(N.D. Miss. July 6, 2000), summary judgment was granted to police officers under § 11-46-

9(1)(c) where the suspect plaintiff crashed after failing to yield to blue lights when officers 

attempted to pull the plaintiff over for speeding and reckless driving.  Id. at 3-4; see also Tory v. 

                                                 
6
 “Any person who drives any vehicle in such a manner as to indicate either a wilful or a wanton disregard 

for the safety of persons or property is guilty of reckless driving. . .”  MISS. CODE ANN. § 63-3-1201. 
 
7
 According to § 97-9-72(1): “The driver of a motor vehicle who is given a visible or audible signal by a 

law enforcement officer by hand, voice, emergency light or siren directing the driver to bring his motor 

vehicle to a stop when such signal is given by a law enforcement officer acting in the lawful performance 

of duty who has a reasonable suspicion to believe that the driver in question has committed a crime, and 

who willfully fails to obey such direction shall be guilty of a misdemeanor….”  However, § 97-9-72(2) 

enhances the punishment to a felony offense when, “[a]ny person … by operating a motor vehicle in such 

a manner as to indicate a reckless or willful disregard for the safety of persons or property, or who so 

operates a motor vehicle in a manner manifesting extreme indifference to the value of human life….” 
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City of Edwards, 829 So. 2d 1246, 1249-50 (Miss. App. 2002) (summary judgment pursuant to § 

11-46-9(1)(c) appropriate where plaintiff’s refusal to pull over, his efforts to run officers off the 

road, and his reckless driving constituted “criminal activity” that had a causal nexus to his 

injuries).  In the present action, Plaintiff’s criminal behavior of reckless driving, speeding, 

fleeing law enforcement, and driving on the wrong side of the roadway clearly had a direct 

causal nexus to the injuries he allegedly sustained in the subject accident. 

In his Brief of Appellant, Plaintiff argues he could not have been engaged in criminal 

activity at the time of his injury because he was never actually charged with or convicted of any 

crime.
8
  See Brief of Appellant, at 10-12.  However, whether Plaintiff was ultimately charged 

with or convicted of a crime is irrelevant.  The MTCA does not require a finding of guilt for 

immunity under § 11-46-9(1)(c) to apply.  See McCoy, 949 So. 2d at 84.  Plaintiff’s reckless 

driving, speeding, and fleeing law enforcement – all unlawful activity while operating a motor 

vehicle – clearly had a direct causal nexus to the subject accident. 

Plaintiff also appears to argue he could not be found guilty of fleeing law enforcement 

because the deputies lacked reasonable suspicion to believe he had committed any crime and, 

therefore, should not have pursued him.  See Brief of Appellant, at 13.  However, the undisputed 

record evidence clearly demonstrates that Plaintiff was operating his vehicle in a reckless manner 

in violation of state law – “[t]he initiation of the pursuit was that he almost ran into me and 

another vehicle at a high rate of speed” (R. 204) (Wilburn Deposition, at 20) – and that when the 

deputies attempted to pull him over, Plaintiff sped up and fled.  “Law enforcement officers have 

authority to stop motorists ‘if the officer has probable cause to believe that the person is 

                                                 
8
 Captain Wilburn was in the process of preparing an affidavit for Plaintiff’s arrest on charges of reckless 

driving and felony evasion when he received his letter of termination from the incoming sheriff on 

January 3, 2012.  (R. 209-210).  Thus, he did not complete his paperwork regarding this incident, and no 

arrest warrant was issued.  Id. 
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committing a traffic offense.’”  Williams v. State, 126 So. 3d 85, 89 (¶ 9) (Miss. App. 2013) 

(citations omitted).  “[U]nder reasonable circumstances an officer may stop a suspect ‘to resolve 

an ambiguous situation’ with less knowledge than justifies arrest, i.e. on less than probable 

cause.”  Cole v. State, 8 So. 3d 250, 255 (¶ 18) (Miss. App. 2008) (citations omitted) (officer 

pursued plaintiff due to his speeding and suspicion of expired car tag).  By observing Plaintiff 

driving at a high rate of speed and nearly colliding with both their vehicle and another motorist at 

a red light, Captain Wilburn and Deputy Coleman had a good faith and reasonable suspicion to 

justify stopping Plaintiff. 

Plaintiff further argues he would have had a defense to any potential charge of felony 

fleeing under § 97-9-72 because the deputies were pursuing him in an unmarked Hinds County 

Sheriff’s Office patrol SUV.  See Brief of Appellant, at 12.  However, while Plaintiff may have 

attempted to justify his behavior for whatever reason, his actions still met the elements for felony 

fleeing under the aforementioned statute and could have been found guilty of the same.  See 

Tugle v. State, 68 So. 3d 691, 698 (Miss. App. 2010) (upholding conviction for felony fleeing 

where defendant fled detective’s unmarked patrol car that had siren and dash-mounted blue 

lights).  In his Brief of Appellant, Plaintiff clearly ignores the fact that even absent culpability for 

failure to yield to blue lights, Plaintiff’s reckless driving, speeding, and driving on the wrong side 

of the roadway – all of which resulted in him crashing into an innocent motorist in the oncoming 

lane of traffic on Watkins Drive – nevertheless constituted “criminal activity” that would trigger 

police protection immunity under § 11-46-9(1)(c). 

The undisputed evidence establishes that Plaintiff was engaged in criminal activity that 

had a causal nexus to his injuries, and Plaintiff cannot escape the immunity provided to the 

Hinds County Defendants under § 11-46-9(1)(c).  Accordingly, there are no genuine issues of 
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material fact, and the summary judgment entered in favor of these Defendants by the trial court 

should be affirmed on appeal. 

2. Defendants alleged actions or inactions did not rise to the level of reckless 

disregard. 

 

Although Plaintiff’s criminal activity at the time of his injury is dispositive in this case, 

the circuit court properly held that the Hinds County Defendants are also entitled to immunity 

pursuant to § 11-46-9(1)(c) because the actions of Captain Wilburn and Deputy Coleman did not 

constitute “reckless disregard for the safety and well-being” of Plaintiff. 

“The plaintiff has the burden of proving ‘reckless disregard’ by a preponderance of the 

evidence” at trial.  Hinds County v. Burton, 187 So. 3d 1016, 1022 (¶ 17) (Miss. 2016) (quoting 

Titus v. Williams, 844 So. 2d 459, 468 (Miss. 2003); citing Simpson v. City of Pickens, 761 So. 

2d 855, 859 (Miss. 2000)).  The reasoning behind the heightened standard of proof against law 

enforcement officers engaged in police protection, as codified in § 11-46-9(1)(c), is that police 

officers “are more likely to be exposed to dangerous situations and to liability, and therefore, 

public policy requires that they not be liable for mere negligence.”  Maldonado v. Kelly, 768 So. 

2d 906, 909 (Miss. 2000).  Therefore, those engaged in police protection will only be held liable 

for their reckless acts.  Id.  Although “reckless disregard” has not been defined by statute, the 

Mississippi Supreme Court has described it as follows: 

“[r]eckless disregard” exceeds gross negligence and embraces willful and wanton 

conduct. Miss. Dep't of Pub. Safety v. Durn, 861 So. 2d 990, 994–95 (Miss. 2003) 

(quoting City of Jackson v. Lipsey, 834 So. 2d 687, 691–92 (Miss. 2003)). The 

terms “reckless,” “willful,” and “wanton” refer to conduct that “is so far from a 

proper state of mind that it is treated in many respects as if harm was intended.” 

Maldonado v. Kelly, 768 So. 2d 906, 910 (Miss. 2000) (emphasis removed) 

(quoting Maye v. Pearl River County, 758 So. 2d 391, 394 (Miss. 1999)). “The 

usual meaning assigned to ... [these] terms is that the actor has intentionally done 

an act of unreasonable character in reckless disregard of the risk known to him, or 

so obvious that he must be taken to have been aware of it, and so great as to make 

it highly probable that harm would follow.” Maldonado, 768 So. 2d at 910 

(emphasis removed) (quoting Maye, 758 So. 2d at 394). Such conduct “usually is 
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accompanied by a conscious indifference to consequences, amounting almost to a 

willingness that harm should follow.” Maldonado, 768 So. 2d at 910 (quoting 

Maye, 758 So. 2d at 394). 

 

Hatampa v. City of Biloxi, 1:12cv265-HSO-RHW, 2013 WL 6498991, at *4–5 (S.D. Miss. Dec. 

11, 2013) (quoting City of Jackson v. Gardner, 108 So. 3d 927, 929 (Miss. 2013)).  “In analyzing 

whether the actions of law enforcement officers amount to reckless disregard of the safety and 

well-being of others, ‘[t]his Court has held that ‘the nature of the officers’ actions is judged on an 

objective standard with all the factors that they were confronted with, taking into account the fact 

that the officers must make split-second decisions.’”  Burton, 187 So. 3d at 1022 (¶ 17) (quoting 

Phillips v. Miss. Dep’t of Pub. Safety, 978 So. 2d 656, 661 (Miss. 2008); Powell, 917 So. 2d at 

71).  In regard to an alleged use of excessive force type claim, “[t]he ‘reasonableness’ of a 

particular use of force must be judged from the perspective of a reasonable officer on the scene, 

rather than with the 20/20 vision of hindsight.”  Id. (quoting Phillips, 978 So. 2d at 661; quoting 

Graham v. Connor, 490 U.S. 386, 396, (1989)).  Plaintiff must also prove that his alleged 

injuries were proximately caused by officers acting with “a conscious indifference to 

consequences amounting almost to a willingness that harm should follow.”  Davis, 18 So. 3d at 

249. 

The officers in the present action clearly had probable cause to initiate their blue lights 

and sirens to attempt to pull Plaintiff over after they observed him traveling at a high rate of 

speed and nearly strike both their vehicle and another motorist at a red light.  Both Wilburn and 

Coleman testified that they attempted to stop Plaintiff by initiating their blue lights and sirens 

before he reached I-220, whose on-ramp was approximately one-quarter mile from where they 

first observed Plaintiff driving in a reckless manner.  (R. 202, 223).  Plaintiff admitted that he 

saw the officers pursuing him with blue lights before he merged onto the interstate, but that he 

sped away nonetheless in excess of the speed limit.  (R. 179) (Hill Deposition, at 30:14-24, “Like 
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80 miles because the speed limit is 70, so I tried to like put a little, you know, gap between 

us….”).  

Plaintiff attempts to compare his claims to those asserted by innocent bystanders who 

were injured by suspects fleeing law enforcement.  See Brief of Appellant, at 16-17 (citing City of 

Jackson v. Gray, 72 So. 3d 491, 496-97 (Miss. 2011) (applying ten-factor test to analyze 

application of MTCA immunity where innocent motorist was injured by suspect during police 

pursuit).  However, this is not a situation where Plaintiff was struck by a suspect being pursued 

by law enforcement.  Plaintiff was the one fleeing.  His own recklessness and criminal behavior 

was the sole proximate cause of his alleged injuries in this case.  Plaintiff also has failed to cite 

any legal authority whatsoever to support his argument that pursuing a suspect with blue lights 

and sirens in an unmarked unit per se constitutes reckless disregard toward the safety of the 

suspect. 

  Regardless, it is undisputed that the chase occurred almost exclusively on a divided 

interstate highway, covered a total distance of less than four miles, lasted only a few minutes, 

and occurred on a Sunday night when traffic was light and roads were dry and clear.  Officers 

also terminated their pursuit of Plaintiff once he left the interstate at the Watkins Drive exit 

heading south.  When the officers turned onto Watkins Drive to loop back around to see if they 

could spot Plaintiff, they came upon the accident where Plaintiff had crashed into an oncoming 

minivan at the intersection of Watkins Drive and Beasley Drive approximately one-half mile 

from where they had terminated their pursuit.  The officers also were not aware of Plaintiff’s 

identity until after he had been apprehended.   

Plaintiff argues in his Brief of Appellant that the officers’ pursuit was reckless simply 

because his criminal behavior did not merit a pursuit under Hinds County Sheriff’s Office policy, 

particularly by an unmarked unit.  See Brief of Appellant, at 17-18.  In essence, Plaintiff argues 
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that once he began evading law enforcement officers after they observed him driving in a 

reckless manner, the officers should have simply allowed him to go free because it was just “a 

minor traffic violation.”  Id., at 18. The department policy cited by Plaintiff restricts pursuits 

only to those situations where “the initiating Deputy knows or has good reason to believe that the 

suspect(s) in question has committed or is committing a felony, and that immediate apprehension 

is necessary to protect the safety of others, or when authorized by the appropriate supervisor.”  

(R. 296).  In this case, Plaintiff’s erratic driving – including nearly striking both the officers’ 

vehicle and another motorist at a high rate of speed and then speeding up once blue lights were 

initiated – gave the officers reason to believe he had committed a felony offense and posed a 

serious risk to the safety of other motorists.  (R. 211).  The policy also states that pursuits should 

be conducted with sirens and blue lights, which was done here.  (R. 211, 296).  The policy 

further states that “a Deputy involved in a pursuit in an unmarked vehicle shall, at the earliest 

possible opportunity, turn such pursuit over to a marked law enforcement vehicle and assume a 

back-up role.”  (R. 296-97).  In this case, there was no marked unit in the vicinity when the 

pursuit began, and the pursuit ended before any other marked unit was able to intervene.  (R. 

211).  These policies cited by Plaintiff clearly allow for officer discretion and cannot form the 

basis for any claim of reckless disregard in this case.  Moreover, “the violation of a police policy 

is not dispositive of reckless disregard....” Burton, 187 So. 3d at 1024 (¶ 22) (quoting City of 

Jackson v. Lewis, 153 So. 3d 689, 696 (Miss. 2014)). 

Plaintiff has also failed to create a triable issue of fact as to whether Wilburn and/or 

Coleman acted in reckless disregard of his safety and well-being when they extracted him from 

his smoking vehicle after the accident and searched him for weapons and/or identification.  To 

the extent that Plaintiff has asserted claims for “negligence,” “gross negligence,” or “negligent 

infliction of emotional distress,” “such claims are barred by the MTCA as they do not rise to the 
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level of ‘reckless disregard’ or ‘willful and wanton conduct.’”  Hatampa, 2013 WL 6498991, at 

*5 (citing Gardner, 108 So. 3d at 929; MISS. CODE ANN. § 11–46–9(1)(c)).   

Even if Plaintiff did properly allege in his Complaint a claim under the MTCA for the 

removal of Hill from his vehicle and for searching Plaintiff for weapons and/or identification, 

such claim would be barred by § 11-46-9(1)(c) since the actions of Wilburn and Coleman were 

not objectively unreasonable based upon the information before them on January 1, 2012.  It is 

undisputed that when officers approached Plaintiff’s vehicle, the vehicle was “still smoking from 

under the hood” and Captain Wilburn instructed Plaintiff to exit the vehicle numerous times.  (R. 

170, 203, 226-227).  Plaintiff testified during his deposition that he was unable to speak until 

after he had been placed in the ambulance, and accordingly, did not respond to the officer’s 

commands.  (R. 181).  It is further undisputed that the officers grabbed Plaintiff’s shoulders, 

removed him from the vehicle, and laid him face down to put handcuffs on him.  (R. 227).  

Wilburn then secured Plaintiff’s hands behind his back and patted him down to check for 

weapons and/or identification.  (R. 170, 217) (“[W]e pat you down for our safety, first of all, 

because we want to make sure there are no weapons on you. We also tried to locate or tried to 

determine some type of identification with this individual since he would not talk to us.”).  

Paramedics arrived shortly thereafter, and Defendants had no further interaction with Plaintiff 

once he was turned over to EMS personnel. 

Under the circumstances, it was reasonable for officers to subdue and restrain Plaintiff as 

quickly as possible to prevent him from escaping or posing a further threat to the safety of the 

officers or others.  It is undisputed that the officers had observed Plaintiff driving in a reckless 

manner, that he had fled from law enforcement officers, and that he had crashed into an innocent 

motorist in his attempt to evade arrest.  At the time, the officers did not know whether Plaintiff 

was armed or whether he would continue his flight from arrest.  There is no summary judgment 
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evidence that the officers acted with a “conscious indifference to consequences amounting 

almost to a willingness that harm should follow.”  See Davis, 18 So. 3d at 249.  In fact, the 

United States District Court for the Southern District of Mississippi previously held that 

Coleman and Wilburn used “no more force than what would be reasonably necessary…” and that 

“the force these officers used to arrest this individual who they thought was committing a crime 

was reasonable or, to flip it on its head, was not objectively unreasonable” in relation to 

Plaintiff’s excessive force claim.  (R. 155-56).  Because there is no summary judgment evidence 

before the Court that the actions of Wilburn or Coleman were objectively unreasonable, or that 

they acted in reckless disregard of the safety and well-being of Plaintiff when they extracted him 

from his smoking vehicle after the accident and searched him for weapons and/or identification, 

summary judgment as to any such claims against the Hinds County Defendants was proper and 

should be affirmed on appeal.  

Finally, Plaintiff has failed to present any evidence that the acts or omissions of the Hinds 

County Defendants in removing him from his smoking vehicle or searching him for weapons 

and/or identification proximately caused any injury.  Plaintiff has “the burden of proving that he 

was injured at the time [the Defendants allegedly] acted in reckless disregard of [Plaintiff’s] 

safety and well-being and while [Plaintiff] was not engaged in criminal activity.”  Simpson, 761 

So. 2d at 859 (¶ 10).  To be the proximate cause of an injury, an action or inaction must be that 

“cause which in natural and continuous sequence unbroken by any efficient intervening cause 

produced the injury and without which the result would not have occurred.”  Entrican v. Ming, 

962 So. 2d 28, 32 (¶ 12) (Miss. 2007). 

Plaintiff argues in his Brief of Appellant that Wilburn and Coleman “continued to jostle 

Hill around so they could search his pockets” once they removed him from his smoking vehicle.  

See Brief of Appellant, at 19.  However, Plaintiff has failed to allege – much less present 
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competent summary judgment evidence of – any injury he suffered as a result of being 

immediately removed from his vehicle and restrained by the officers from whom he had fled.  

There is no evidence that he was in any different condition after being removed from his vehicle 

than he was before.  Pursuant to the findings of fact from the United States District Court for the 

Southern District of Mississippi, “there has been no testimony or evidence that this – Mr. Hill 

suffered anything other than de minimus injury related to their touching of him and their use of 

force to arrest him, to place him under arrest.”  (R. 155).  Because Plaintiff cannot establish any 

injury as a result of officers removing him from his vehicle and restraining him following the 

collision, any claims against the officers in that regard must fail and this Court should affirm the 

circuit court’s grant of summary judgment in the Hinds County Defendants’ favor. 

VI. CONCLUSION 

   Premised upon the foregoing legal precedent and analysis, as well as for such other 

reasons as may appear to the Court on review of the record on appeal, Hinds County, 

Mississippi, Sheriff Tyrone Lewis, in his official capacity, and Bracey Coleman, in his official 

and individual capacities, respectfully request that this Court affirm the Final Judgment of 

Dismissal entered by the Circuit Court of Hinds County, Mississippi in favor of these 

Defendants. 

RESPECTFULLY SUBMITTED, this the 20
th

 day of December, 2016. 

HINDS COUNTY, MISSISSIPPI, SHERIFF 

TYRONE  LEWIS, IN HIS OFFICIAL 

CAPACITY, and DEPUTY BRACEY 

COLEMAN, IN HIS OFFICIAL AND 

INDIVIDUAL CAPACITIES – APPELLANTS / 

DEFENDANTS 
 

     BY:    /s/ Steven J. Griffin       
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