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STATEMENT OF THE ISSUES 

I.  Under Mississippi Code Annotated section 11-46-9(1)(c), a governmental defendant 

whose employee acts in reckless disregard of the safety and well-being of a person is 

entitled to immunity if that person was engaged in criminal activity at the time the 

incident occurred.  Given the absence of criminal charges or convictions for Hill’s 

alleged erratic driving behavior, this court must determine if the trial court’s decision was 

based upon a misapplication of law when interpreting “criminal activity.” 

II.  Under Mississippi Code Annotated section 11-46-9(1)(c), a governmental defendant 

is not immune from a state law claim against them caused by an act or omission of an 

employee if that employee acted in reckless disregard of the safety and well-being of any 

person not engaged in criminal activity at the time of the injury.  Here, the off-duty 

deputies engaged in a police chase in an unmarked vehicle without reasonable belief that 

Hill had committed any crime.  In addition to that reckless act, the deputies, without 

reason, then dragged Hill from his car after he indicated he was injured.  Given that there 

was a genuine issue of material fact as to whether the deputies acted in reckless disregard 

did the trial court err in granting the governmental defendant’s motion for summary 

judgment. 

STATEMENT REGARDING ORAL ARGUMENT 

 Appellant believes that oral argument would assist the Court in resolving the 

issues presented in this case because of the specific, conflicting facts involved in this 

appeal.  Accordingly, Appellant respectfully requests that oral argument be granted.   
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STATEMENT OF THE CASE 

A. Nature of the Case 

 This case arises from a Mississippi Tort Claim Act (“MTCA”) lawsuit that was 

filed in Hinds County Circuit Court, as a result of Deputies Ogden Wilburn’s and Bracey 

Coleman’s reckless disregard and willful acts.  This appeal arises from the circuit court’s 

granting of the defendants’ motion for summary judgment.  The circuit court determined 

that there was no genuine issue of material fact as to whether Deputies Wilburn and 

Coleman had acted in reckless disregard during the police pursuit and apprehension of 

Khavaris Hill.  The circuit court also found that the defendants were immune under 

MTCA because Hill was engaged in a criminal activity when the incident occurred.   

 The first issue before this Court is deciding if Hill was engaged in a criminal 

activity as it was contemplated in section 11-46-9(1)(c) (Rev. 2012).  Hill was not 

charged or convicted for fleeing law enforcement but the trial court determined that Hill 

was guilty of this crime, and therefore was engaged in a criminal activity at the time of 

the incident.   

The second issue before this Court is determining if genuine issues of material fact 

exist as to whether the deputies acted in reckless disregard by engaging in a high-speed 

chase late in the evening in an unmarked vehicle.  The Court also must determine if a 

genuine issue of material fact exists regarding the actions of the deputies when they 

dragged an injured Hill from his vehicle when it was not on fire and neither deputy 

believed there was any other present danger to warrant such an action. 
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B.  Course of Proceedings and Disposition in Court Below 

 On December 21, 2012, Hill filed suit in the United States District Court of the 

Southern District of Mississippi against Hinds County, Mississippi Sheriff Tyrone Lewis 

in his official capacity, and Deputies Wilburn and Coleman in both their individual and 

official capacities for violations of his constitutional rights pursuant to 42 U.S.C. section 

1983.  (R. at 39, 282).  The suit also included Hill’s state claims for negligence, gross 

negligence, and reckless disregard for his safety, brought pursuant to the Mississippi 

Torts Claims Act.  (R. at 42, 283). 

 In February 2014 the district court granted the individual deputies’ combined 

motion for summary judgment premised upon qualified immunity.  (R. at 283).  The 

district court also determined that, under Mississippi law, Hill’s state law claims against 

the deputies could proceed against Hinds County only.  (R. at 283).   

 The district court granted summary judgment in the defendants’ favor as to all 

federal law claims in March 2015.  (R. at 286).  The district court declined to exercise 

supplemental jurisdiction over the remaining state law claims against Hinds County and 

Lewis, Wilburn, and Coleman in their official capacities and dismissed the same without 

prejudice.  (R. at 286).   

 On March 18, 2015, Hill filed his state law claims with the Hinds County Circuit 

Court.  (R. at 5).  On September 21, 2015, the defendants filed a motion for summary 

judgment.  (R. at 25).  After a hearing on the motion, the trial court granted defendantss 

motion for summary judgment and dismissed the case.  (R. at 342).  The trial court found 

that the defendants had immunity from Hill’s claims pursuant to Mississippi Code 
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Section 11-46-9(1)(c) because there was no genuine issue of material fact as to whether 

Deputies Coleman and Wilburn had acted in reckless disregard of Hill’s safety during the 

pursuit and apprehension of Hill.  (R. at 344).  Furthermore, the trial court determined 

that the deputies had immunity pursuant to section 11-46-9(1)(c) because Hill, by fleeing 

law enforcement, was engaged in criminal activity.
1
  (R. at 344).  

 Hill timely appealed the February 5, 2016, Order and Opinion of the trial court.  

(R. at 347).  The issues raised by this appeal focus on whether the trial court erred in 

granting the defendants’ motion for summary judgment and finding that there was no 

genuine issue of material fact as to whether the defendants have immunity from Hill’s 

claims against them under the MTCA.   

C. Statement of the Facts 

 On the evening of January 1, 2012, Khavaris Hill dropped off a friend who lived 

on Medgar Evers Boulevard near Lincoln Garden Apartment in Jackson, Mississippi.  (R. 

at 173, 177).  Hill left the area around nine that evening and noticed a black SUV at the 

traffic light of Northside Drive and Medgar Evers Boulevard.  (R. at 177).  After Hill 

passed the SUV, he noticed that the driver was following him so he sped up to put some 

distance between himself and the SUV.  (R. at 177).  Unknown to Hill, the black SUV 

was an unmarked police vehicle and the passengers of the SUV were two, off duty Hinds 

County Sheriff Department (“HCSD”) deputies.    (R. at 202). 

                                                 
1 Additionally, the trial court found that res judicata barred Hill’s claim against Deputy 

Coleman in his individual capacity.  This finding, however, is not being appealed by Hill 

and therefore, is not presented as an issue before the Court.  
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The deputies were not on duty when Hill saw them at the light.  (R. at 202).  The 

deputies, in fact, were working a security detail at Lincoln Garden Apartment and were 

on their lunch break when Hill passed them.  (R. at 202).  The security job was separate 

from their job with the Hinds County Sheriff’s Department, and they received a paycheck 

from Lincoln Garden Apartment.  (R. at 202, 224).  Deputy Wilburn was driving the 

black, unmarked SUV and Deputy Coleman was riding in the passenger side.  (R. at 204).    

Hill noticed that the SUV began to follow him after he had passed it at the light.  

(R. at 178).  Hill saw the blue lights when they were turned on but he did not stop 

because the black SUV did not look like an official law enforcement vehicle.  (R. at 178).   

Hill, unfortunately, was involved in similar situation as a high school freshman in 2009.  

(R. at 178).  In 2009 Hill thought he was being signaled by law enforcement officers in 

an unmarked vehicle to bring his vehicle to a stop.  (R. at 179). The men driving the 

vehicle, unfortunately, were not police officers and robbed Hill at gunpoint.  (R. at 179). 

Hill filed a police report but those suspects were not apprehended.  (R. at 179).  

Both Deputies testified that they began pursuit after Hill allegedly almost hit the 

SUV.  (R. at 202, 223, 337).  Deputy Wilburn testified that he turned on his lights and 

siren and began pursuit almost immediately after this occurred.  (R. at 202).  Deputy 

Wilburn made it clear that they did not initiate pursuit because Hill was speeding or for 

any other traffic violation.  (R. 204). 

  According to Deputy Coleman, Deputy Wilburn’s did not immediately switch on 

his blue lights and sirens.  (R. at 202).   Deputy Coleman testified that they wanted to pull 

Hill over “to see what his problem [was],” because he had almost hit their SUV.  (R. at 
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223).  Deputy Coleman testified they began pursuit almost immediately after Hill almost 

hit the SUV at the stop light; but Deputy Wilburn did not turn on his blue lights until Hill 

got on the exit to get on the interstate.  (R. at 223).  Deputy Coleman testified that Deputy 

Wilburn did not turn on the sirens until they got on the interstate, which was after they 

were well into the pursuit.  (R. at 223).   

 Hill began to drive around eighty miles per hour on the interstate to keep distance 

between himself and the SUV.  (R. at 179).  Deputy Wilburn stated that Hill swerved 

between cars to evade them.  (R. at 203).  But Hill testified that there were no cars 

present to avoid when they were driving on the interstate so he did not swerve in between 

cars.  (R. at 171).  The deputies testified that they did notify dispatch about the pursuit but 

failed to ask for backup from a marked law enforcement vehicle.  (R. at 224).  The 

deputies continued to pursue Hill after he got off the interstate and continued on Watkins 

Drive to get home.  (R. at 180).  The SUV hit Hill’s bumper, which caused him to lose 

control of his vehicle and hit a van.  (R. at 180).  The deputies testified that the chase 

ended before Hill got off the interstate.  The deputies stated that they decided to fall back 

and drive in the direction Hill had traveled in hopes of catching him once he no longer 

believed he was being chased.  (R. at 203, 223).   

 In any event, after Hill hit a minivan head-on, Hill’s car turned over in a ditch on 

Watkins drive.  (R. at 180, 226).  Hill passed out for a short moment but regained 

consciousness as the deputies approached his vehicle with their guns drawn.  (R. at 180). 

 The deputies testified that Hill’s car was smoking when they stopped to investigate 

the accident.  (R. at 227).  According to Deputy Coleman, Hill was slumped over toward 
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the passenger side of the car, but Deputy Wilburn still ordered Hill to step out of the car 

several times.  (R. at 227).  After Hill did not respond, Deputy Wilburn pulled Hill by his 

shoulder into an upright position in the seat.  (R. at 227).  Both deputies then dragged Hill 

out of his car, laid him on the ground, and placed him in handcuffs.  (R. at 181, 227).  

Hill’s car was not on fire and there were no other present dangers that warranted pulling 

Hill out of the car.  (R. at 194).  Deputy Coleman testified that Hill did say something 

after they dragged him from the car but he could not understand Hill.  (R. at 227, 334).  

The deputies threw Hill face down on the ground and began to search his pockets and 

clothes.  (R. at 180, 334).  One of the deputies used Hill’s phone to call his parents.  (R. at 

180).  Hill heard the deputy tell one of his parents, “He says his neck is broke, but I think 

he’s lying.”  (R. at 180 ).  The deputies left Hill on the ground until an ambulance and 

emergency medical services (EMS) arrived.  

Hill’s mother arrived at the scene of the accident before he was loaded into the 

ambulance.  (R. at 203).  Both deputies essentially denied speaking with Hill’s mother 

before she arrived to the scene of the accident but neither offered an explanation as to 

how or why she knew about the accident and arrived before Hill was taken to the 

hospital.  In fact, according to Deputy Wilburn, Hill’s mother “just showed up out of 

nowhere” and answered the deputies question.  (R. at 203).   

 Hill suffered severe injury to his neck and had to undergo rehabilitation as a result 

of the accident.  (R. at 194, 334).  Neither the Jackson Police Department (“JPD”) nor 

HCSD charged Hill for any crime or issued a traffic citation in regards to this incident.  

Both deputies, coincidentally, were terminated two days after the incident occurred for 
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“administrative reasons.”  (R. at 209).  Deputy Wilburn claimed that he had every 

intention of doing a report, a felony criminal warrant, and filling out several moving 

violations tickets for Hill but was terminated before any of this was done.  (R. at 209).  

Deputy Wilburn stated that he failed to notify administration about the uncompleted 

paperwork because he did not think it “would have done [him] any good” to tell anyone 

about it.  (R. at 209).   

 At the time of the accident, the Hinds County Sheriff’s Department had in effect 

General Order 92-04-11, which established the standard of care to be used by deputies 

when engaged in pursuit.  (R. at 296).  The order provides deputies with guidelines and 

directives at to how and when to engage in vehicle pursuit.   

 According to General Order 92-04-11 deputies were to engage in vehicle pursuit 

only if the initiating deputy knows or has good reason to believe that the suspect(s) in 

question has committed or is committing a felony, and that immediate apprehension is 

necessary to protect the safety of others, or when authorized by the appropriate 

supervisor.   (R. at 296).  The policy further dictates that no vehicular pursuit shall be 

conducted without use of the siren and blue lights and both shall be used.  Because 

pursuit in an unmarked vehicle is inherently more hazardous than in a marked vehicle, a 

Deputy involved in pursuit in an unmarked vehicle shall, at the earliest possible 

opportunity, turn such pursuit over to a marked law enforcement vehicle and assume a 

back-up role.  (R. at 296-97).  
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SUMMARY OF THE ARGUMENT 

The trial court committed reversible error when it found that Hill was engaged in 

criminal activity at the time the incident occurred.  Hill was neither charged nor 

convicted for violating section 97-9-72 of the Mississippi Code Annotated.  Hill, 

moreover, would have had a defense to prosecution pursuant to section 97-9-72(5)(a) 

because the deputies attempted to stop Hill in an unmarked vehicle.     

The trial court also erred in finding that there was no genuine issue of material fact 

as to whether the deputies acted in reckless disregard when they: (1) engaged in a high 

speed chase in an unmarked vehicle and (2) dragged Hill from his car disregarding the 

fact that he was injured when his car was not on fire and there was no other present 

danger to warrant him being dragged out of the car.  The trial court did not analyze the 

facts before it under the Brister factors to determine if there was an issue of fact to be 

tried as to whether the deputies acted in reckless disregard in their pursuit.  Thus, the 

judgment of the trial court should be reversed and remanded.   

ARGUMENT  

I.  The trial court erred in concluding that Hill was engaged in criminal 

activity because Hill was never charged for violating section 97-9-72 

and had a defense to prosecution under that same section.    

 

The trial court erroneously reasoned in its Opinion and Order, that the deputies 

were immune under the MTCA because Hill was engaged in criminal activity.  

Specifically, the trial court found that Hill, by fleeing law enforcement, was engaged in 

criminal activity at the time the incident occurred.  Hill, however, was not charged or 

convicted of this crime or any crime in regards to his actions on the night in question. The 
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trial court, nevertheless, determined that Hill was engaged in criminal activity as it is 

defined in Mississippi Code Annotated Section 11-46-9(1)(c).  Errors of law, which 

include the proper application of the Mississippi Tort Claims act, are reviewed de novo.  

City of Jackson v. Powell, 917 So. 2d 59, 68 (¶ 34) (Miss. 2005).   

A. Because Hill was neither issued a citation nor charged with any 

crime, the trial court erred in finding that Hill was engaged in 

criminal activity at the time of the incident.  

  

The relevant governing statute is Mississippi Code Annotated Section 11-46-

9(1)(c), which states the following:  

(1) A governmental entity and its employees acting within the course and 

scope of their employment or duties shall not be liable for any claim:  

 

. . . .  

 

(c) Arising out of any act or omission of an employee of a governmental 

entity engaged in the performance or execution of duties or activities 

relating to police or fire protection unless the employee acted in reckless 

disregard of the safety and well-being of any person not engaged in 

criminal activity at the time of injury 

 

The statute, however, does not define what criminal activity is.  While the legislature did 

not provide a definition for the term “criminal activity” as it pertains to this statute, this 

Court has provided some guidance about defining “criminal activity” as it is 

contemplated in section 11-46-9(1)(c).     

In City of Jackson v. Perry, 764 So. 2d 373, 378 (¶ 20) (Miss. 2000), this court had 

to determine whether a driver, who had not been issued a citation or charged with any 

crime, was engaged in criminal activity as it was contemplated in section 11-46-9(1)(c).   

In Perry, the city argued that the driver was engaged in criminal activity because at the 
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time of the accident he was driving without a license.  Id.  This Court noted that while 

section 11-46-9(1)(c) did not define criminal activity, section 99-37-1 of the Mississippi 

Code Annotated states that “criminal activity” shall mean any offense with respect to 

which the defendant is convicted or any other criminal conduct admitted by the 

defendant.  Id. at (¶23).   

Likewise, in Giles v. Brown, 962 So. 2d 612 (Miss. Ct. App. 2006), the 

Mississippi Court of Appeals faced a similar issue.  In this case, the driver and two 

passengers were involved in an accident with a police officer.  Id. at 613 (¶3). The trial 

court found, in granting the county’s motion for summary judgment, among other things 

that the passengers were engaged in criminal activity at the time of the accident.  Id. at 

614 (¶7).  After noting that neither passenger was charged with, nor convicted of, any 

crime, the court of appeals reversed and remanded the trial court’s judgment as to the 

issue of summary judgment being granted in favor of the county in regards to the 

passengers claims.  Id. at (¶14). 

In this case, Hill, like the plaintiffs in Giles and Perry, was not charged with, nor 

convicted of, any crime.  Because Hill was not charged or convicted for fleeing law 

enforcement Hill could not have been engaged in criminal activity.  In an attempt to 

justify why Hill was never charged for this alleged criminal act, the County contends that 

Hill would have been charged if both of the deputies had not been terminated a few days 

after the incident occurred.  JPD also responded to the scene of the accident and Hill was 

not cited for any traffic violations.  Furthermore, the fact still remains that no one at 

HCSD felt the need to follow up with a police report or file any charges in regards to this 
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incident.  Thus, this Court should find that the trial court erred in concluding that Hill was 

engaged in criminal activity at the time of this incident because Hill was not charged nor 

convicted of any crime.   

B. Even if this Court finds that Hill violated Mississippi Code 

Annotated section 97-9-92, the trial court’s conclusion is still 

reversible error because section 97-9-72 provides a defense to 

prosecution under that statute which Hill satisfied.  

 

Since the trial court did not cite any case law or statute in regards to the crime it 

found Hill to be engaged in, this Court must assume that the trial court determined that 

Hill was guilty of violating section 97-9-72 of Mississippi Code Annotated.   

Section 97-9-72(1) of the Mississippi Code provides that a driver is guilty of a 

misdemeanor if an officer acting in lawful performance of duty who has a reasonable 

suspicion to believe that the driver in question has committed a crime directed the driver 

to bring his motor vehicle to a stop.  (emphasis added).  Section 97-9-72(2) enhances the 

punishment for fleeing law enforcement if that driver indicates a reckless or willful 

disregard for the safety of persons or property, or operates a motor vehicle in a manner 

manifesting extreme indifference to the value of human life.  But section 97-9-72 (5) (a) 

provides drivers who are being prosecuted for fleeing law enforcement with a defense. 

Under section 97-9-72(5)(a), if the law enforcement vehicle used in the attempted stop 

was not clearly marked as a law enforcement vehicle then any driver prosecuted under 

section 97-9-72 has a defense to prosecution.  

One example of an officer directing a driver to pull over because the officer had 

reasonable suspicion to believe that the driver in question had committed a crime can be 
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found in Cole v. State, 8 So. 3d 250, 252 (¶1) (Miss. Ct. App. 2008).  In this case, the 

Mississippi Court of Appeals determined that the officer had reasonable suspicion to 

believe that the driver in question had committed a crime after the officer paced the 

vehicle by following it at a similar rate of speed and determined that the driver was 

speeding.  Id. at (¶2).  The officer also called in dispatch and was told that car tag was 

expired before he attempted to pull the car over.  Id.  

Another example of an officer having reasonable suspicion that a crime had been 

committed before attempting to pull the driver over can be found in Hobson v. State, 181 

So. 3d 1021, 1026 (¶9) (Miss. Ct. App. 2015).  In this case the officer testified that he 

attempted to stop the driver because he saw the driver cross the center line of the road 

and the driver operated the vehicle without wearing a seatbelt.  Id.  After the officer 

activated his lights, the driver exceeded the posted speed limit and drove through three 

stop signs.  Id.  The officer’s testimony was also corroborated by dashboard camera video 

evidence.  Id.  The court found that there was sufficient evidence for a jury to conclude 

that the driver was guilty of feloniously fleeing from a law enforcement officer.  Id.  at 

(¶10).   

  In the case at hand, Hill was not operating the vehicle under the influence of 

alcohol.  Further, nothing in the record indicates that the deputies believed Hill was 

driving under the influence, speeding, or that they had reasonable suspicion to believe 

that Hill had committed any crime.  The record shows that the deputies began pursuit 

because Hill allegedly almost hit the SUV.  Furthermore, based on the plain language of 

section 97-9-72(5)(a), Hill would have had a defense to prosecution under the statute 
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because he did not stop when the deputy turned the SUV lights on due to the fact that 

they were in an unmarked vehicle.  Hill testified that he continued driving to his home in 

order to be at a safe place when he stopped out of fear of being robbed again.   

Therefore, this Court should find that Hill was not engaged in criminal activity 

when the deputies began the high-speed chase and or at the time of accident.  Because 

Hill was not engaged in criminal activity at the time of the accident, the County is not 

entitled to immunity under the MTCA. 

II. The trial court’s decision should be reversed and remanded because 

there are genuine issues of material fact as to whether the two off-duty 

deputies acted in reckless disregard when they (1) engaged in a high 

speed chase in an unmarked vehicle and (2) dragged Hill out his vehicle 

after he indicated he was injured.   

 

A genuine issue of material fact exists as to whether the off duty deputies acted in 

reckless disregard when they engaged in a high-speed chase in an unmarked vehicle 

without knowledge or proof that Hill had committed a crime.  A genuine issue of material 

fact also exists as to whether the deputies acted in reckless disregard when they pulled an 

injured Hill from the vehicle when it was not on fire and Hill did not appear to be a 

danger to the deputies.  This Court therefore should find that the trial court erred in 

granting summary judgment in favor of the County, and reverse and remand the 

judgment.   

In reviewing a trial court’s ruling on a motion for summary judgment, the 

Supreme Court conducts a de novo review and examines all evidentiary matters, 

including admissions in pleadings, answers to interrogatories, depositions, and affidavits.  

Progressive Gulf Ins. Co. v. Dickerson and Bowen, Inc., 985 So. 2d 1050, 1052 (¶8) 
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(Miss. 2007).  The Court gives the non-moving party the benefit of the doubt concerning 

the existence of a material fact and reviews the evidence in the light most favorable to the 

non-moving party.  Id. at 1053.  

Mississippi Rule of Civil Procedure 56(c) provides that summary judgment “shall 

be rendered forthwith if the pleadings, depositions, answers to interrogatories and 

admission on file, together with affidavits, if any, show that there is no genuine issue as 

to any material fact and that the moving party is entitled to a judgment as a matter of 

law.” When ruling a motion for summary judgment the trial court is tasked with 

determining whether there are issues to be tried and is not to weigh the facts.  Pollard v. 

Sherwin-Williams Co, 955 So. 2d 764, 773 (¶25) (Miss. 2007).  “Summary judgment is 

inappropriate where there are undisputed facts which are susceptible to more than one 

interpretation.”  Johnson v. City of Cleveland, 846 So. 2d 1031, 1036 (¶14) (Miss. 2003).  

An appellate court should not hesitate to reverse and remand a case for a trial on the 

merits if it determines that the undisputed facts can support more than one interpretation.  

Id.    

Under section 11-46-9(1)(c) governmental defendants are not entitled to immunity 

if their employees acted in reckless disregard of a persons safety.  This Court determined 

that “reckless disregard” as it used in the MTCA means: 

The voluntary doing by motorist of an improper or wrongful act, or with 

knowledge of existing conditions, the voluntary refraining from doing a 

proper or prudent act when such act or failure to act evinces an entire 

abandonment of any care, and heedless indifference to results which may 

follow and the reckless taking of chance of accident happening without 

intent that any occur.  Reckless disregard usually is accompanied by a 
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conscious indifference to consequences, amounting almost to a willingness 

that harm should follow. 

 

Rayner v. Pennington, 25 So. 3d 305, 309 (¶11) (Miss. 2010) (citations omitted).  

Additionally, in City of Jackson v. Brister, 838 So. 2d 274 (Miss. 2003), and its progeny, 

this Court enumerated a list of factors that the trial court should consider in its analysis 

when determining whether an officer acted in reckless disregard in connection with a 

police pursuit.   

 The record shows that there is conflicting evidence in regards to the deputies’ 

actions during the high-speed chase and apprehension.  The record also shows that there 

is conflicting evidence regarding whether the deputies knew that Hill was injured before 

they dragged him from the car.   

A. Applying the Brister factors, this Court can conclude that a genuine 

issue of material fact exists as to whether the deputies acted in reckless 

disregard during the pursuit.   

  

This Court found that the following factors should be considered when 

determining whether an officer acted in reckless disregard in connection with a police 

pursuit: 

(1) length of the chase; (2) type of neighborhood; (3) characteristics of the 

streets; (4) presence of vehicular or pedestrian traffic; (5) weather 

conditions and visibility; (6) seriousness of the offense for which the police 

are pursuing the suspect; (7) whether the officer proceeded with sirens and 

blue lights; (8) whether the officer had available alternatives which would 

lead to apprehension of the suspect besides pursuit; (9) existence of police 

policy which prohibits pursuit under the circumstances; and (10) rate of 

speed of the officer in comparison to the posted speed limit.    

 

City of Jackson v. Gray, 72 So. 3d 491, 496-497 (¶17) (Miss. 2011).   
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In Johnson, 846 So. 2d 1031 (¶12), this court reversed a trial court’s decision to 

grant summary judgment in favor of a police department where genuine issues of 

material fact existed as to whether an officer operated his blue lights during his response 

and how fast he drove during that response.   

In the case at hand genuine issues of material fact exist for several of the listed 

factors.  First, there is a genuine issue of material fact regarding the seriousness of the 

offense for which the deputies were pursuing Hill.  Deputy Wilburn testified that he 

begin this pursuit because Hill almost ran them off the road.  But according to Deputy 

Coleman, the pursuit began because Hill almost hit the SUV as he was passing and 

Deputy Wilburn wanted to see why.  Hill, on the other hand, did not recall almost hitting 

the SUV.  

Second, a genuine issue of material fact exist as to whether the deputies proceeded 

with their sirens and blue lights.  Deputy Wilburn testified that he turned on his sirens 

and blue lights immediately.  But according to Deputy Coleman, Deputy Wilburn did not 

turn on his blue lights immediately and he did not turn on his siren until after they were 

on the interstate.  Thus, Deputy Coleman’s testimony corroborates Hill’s statement that 

the blue lights were not turned on before the pursuit began.  Further, Hill’s testimony 

regarding the siren contradicts the testimony of both deputies.  This fact is pertinent to the 

case because the deputies were driving an unmarked vehicle with no indication that they 

were indeed actual law enforcement.  

Furthermore, the record clearly shows that the deputies violated two of the 

department’s policies by engaging in this high-speed pursuit.  The deputies were well 
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aware that the policies mandated: (1) pursuits should be reserved for occasions when the 

deputy reasonably suspects that a felony is either occurring or about to occur; (2) that any 

deputy driving an unmarked vehicle should immediately engage his lights and siren to 

signify that his is an officer of the law; and (3) that driving an unmarked car is inherently 

more hazardous than a marked car and therefore lights and sirens should be immediately 

engaged upon pursuit.   

 Deputy Coleman testified that he and Deputy Wilburn only suspected Hill of 

committing a minor traffic violation but they, nevertheless, still engaged in a high-speed 

pursuit.  Both deputies testified that they called the pursuit in to dispatch but did not ask 

for backup, despite the Sheriff Department’s policy regarding high-speed chases in 

unmarked vehicles. All in all, these deliberate violations of department policy point 

towards a finding that the officers acted in reckless disregard.  

The deputies’ actions were unreasonable and also against two of the department’s 

policies.  The trial court, therefore, erred in concluding that no genuine issue of material 

fact exists as to whether the officers acted in reckless disregard during the police pursuit.   

B. Because Hill’s car was not on fire and there was no present danger, the 

deputies acted in reckless disregard when they pulled Hill from his 

vehicle after he indicated that he was injured.  

 

As mentioned above, this Court has found that reckless disregard is usually 

“accompanied by a conscious indifference to consequences, amounting almost to a 

willingness that harm should follow.”  Davis v. City of Clarksdale, 18 So. 3d 246, 249 

(¶11) (Miss. 2009) (citation omitted).  
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The deputies’ acted with a conscious indifference to the consequences of 

forcefully dragging Hill from his vehicle after he indicated that he was injured.  The 

deputies continued to jostle Hill around so they could search his pockets.  Hill 

acknowledged that he could not recall being able to speak to the deputies before they 

pulled him from the car.  Hill did testify that he remembered hearing one of the deputies 

tell his mother that Hill said he was injured when they spoke with her on the phone.  Both 

of the deputies through their testimony essentially deny making this phone call, but the 

fact that Hill’s mother knew about the accident and where to find Hill supports Hill’s 

testimony that one of the deputies called her from his cellphone.  Deputy Coleman, 

moreover, admitted that he did notice Hill was talking after he was dragged from the 

vehicle.  

These facts taken as a whole would permit a finding that genuine issues of 

material fact exist in regards to whether the HCSD deputies acted in reckless disregard of 

the safety and well-being of Hill.  Therefore, the judgment of the trial court should be 

reversed and remanded in favor of Hill.   

CONCLUSION 

For the foregoing reasons, this Court should reverse the ruling of the trial court 

and find that summary judgment should not have been granted in Hinds County, 

Mississippi’s favor and remand the case to the trial court for further proceedings.  

 Respectfully submitted, this the 26th day of September, 2016.  


