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COMES NOW, the Appellant, The City of Jackson, hereinafter referred to as “City”, and

files this Reply Brief in support of its issues on Appeal and would show to this Court as follows: 

STATEMENT OF THE ISSUES

I.   Whether the trial court had jurisdiction to over-rule the City Council’s decision
inasmuch as no signed Bill of Exception had been filed as required by §11-51-75 Miss. Code
Ann. 1972 as amended.

II.  Did the Trial Court err in failing to dismiss the case for Plaintiff’s lack of standing?

III. Whether the owner and lessor of the property are necessary parties to the appeal on
the basis of basic due process requirements?

IV. At the time of the hearing and decision on the Motions of the City and Allen, the
case was not properly before Judge Gowan as it had been assigned to Judge Wiell

APPELLANT’S OBJECTIONS TO APPELLEE’S
“STATEMENT OF THE CASE”

While the Appellant has no intention of restating the facts and case history as laid out in both

the Brief of Appellant and the Brief of Appellee, The City must object to certain matters and things

referenced in the Appellee’s Brief.   Most notably, beginning with the second full paragraph on page

8 and continuing through page 9 of said brief, the Appellee attempts to cite and reference an

“affidavit” of Ben Allen.  First off, the said affidavit was never properly before the Circuit Court.  Mr.

Allen never appeared before the City Council or submitted in documentation to the City Council prior

to its zoning ruling.   This affidavit was created “after the fact” of the Council’s ruling and should

never have been part of any Bill of Exceptions.  Documents such as the referenced affidavit are

reflective of the very reason that the City and Allen could not agree on a form of the Bill of

Exceptions which should only include documents, diagrams, tables, transcripts, and other exhibits

that were presented to and considered by the City Council in reaching its decision.  The Bill of
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Exceptions itself should only include facts and allegations as to why that decision was arbitrary or

capricious.  The City would therefore move that this Court strike or disregard those portions of the

Appellee’s Brief that were not properly before the Circuit Court.

ARGUMENT

I. JURISDICTION

The Appellee, Allen, makes no direct argument against the City’s assertion that the Circuit

Court lacked jurisdiction in the matter because there was no complete, accurate, and signed Bill of

Exceptions before the Circuit Court.  Rather, he criticizes the City’s decision to challenge Allen’s

standing to bring the appeal and for joinder of necessary parties.   The City had the right to challenge

Allen’s standing under Rule 27 Mississippi Rules of Appellate Procedure just as any litigant on

appeal would have before this Court.  More importantly, and somewhat shockingly, Allen argues that

the City’s appeal is nothing but a “make-work exercise”  – that it doesn’t matter that the circuit court1

acted without jurisdiction because ultimately the trial court’s ruling will be the same.  That statement

is akin to telling a criminal defendant that it does not matter that an indictment was constitutionally

flawed, or a juror was disqualified, and the evidence, which may or may not have been properly

before the court, warrants a conviction without the necessity or “formality” of a proper trial.  This is

simply not the way our system of justice works in a constitutional form of government.  Jurisdiction

must be established before the circuit court can reverse the City Council. By way of emphasis, the

City would again argue that this Court was abundantly clear in the case of Carthan v. Patterson, 134

So.3d 374 (Miss. 2013) when this Court stated that
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The purpose of the bill of exceptions is to serve as the record on appeal; thus, the trial
court “may only consider the case as made by the bill of exceptions.” Wilkinson Cnty.
Bd. of Supervisors v. Quality Farms Inc., 767 So.2d 1007, 1011 (¶ 11) (Miss.2000).
“If the bill of exceptions is not complete and is fatally defective in that pertinent and
important facts and documents are omitted therefrom, then the court does not have a
record upon which it can intelligently act.” Stewart v. City of Pascagoula, 206 So.2d
325, 328 (Miss.1968). “A proper bill of exceptions on appeal is necessary to confer
jurisdiction on the appellate court.” Id.

Carthan, Supra., at 377. [emphasis added]

In this case, it is clear that the Circuit Court reversed a decision of the Jackson City Council

without jurisdiction to do so.

II. STANDING

           Allen continues to argue that because he is a resident and property owner in the City of

Jackson, he has standing to bring the Bill of Exceptions individually. That is not the case.  Simply

because he resides in the City and owns property literally miles away from the less than three tenths

(3/10's) of an acre lot sought to be re-zoned, does not give one standing to sue.  See Burgess v. City

of Gulfport, 814 So. 2d 149 (Miss. 2002).  For a petitioner/appellant to have standing to challenge

a zoning decision “the adverse effect experienced must be different from the adverse effect

experienced by the general public.” Burgess, supra. at 153.  

Likewise, the fact that Allen is employed by Downtown Partners alone does not automatically

give him standing to file an appeal of the Council’s decision.   By that logic, a secretary, security

guard, or janitor for that matter would also have standing.   Allen, as executive director of Downtown

Partners has no more authority than what is conferred in its by-laws, or by the actions of its board.

Since Allen did not appear before the City’s Zoning Board or the City Council to express his

objections on the record, we do not know if he was authorized by the Downtown Partners by-laws
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or by its governing board through its minutes to pursue litigation against the City.  We do not know

that the other property owners in the MUD have any objection or were even aware of Allen’s actions,

which contrary to Allen’s assertions on page 19 of his brief, does not necessarily satisfy the first prong

of the “federal test” let alone the “New York Test”.  This is precisely why the City requested an

evidentiary hearing in its Motion to Dismiss Appeal filed with the Circuit Court (R.E. at pp. 80-84).

III. JOINDER/NOTICE OF THE LANDOWNER/LESSEE

The primary argument against any joinder/notice to the affected land-owner and his lessee in

this case is based on this Court’s ruling in City of Jackson v. United Water Servs., Inc., 47 So.3d

1160, (Miss. 2010).   This is based on this Court’s ruling that the third party that won a disputed

contract bid was not an “aggrieved party” under the statute.  However, this case is not about a

disputed bid.  This case involves the zoning of a piece of real estate.  Both the owner and lessee have

a vested property right in this property.  

The entire time that the current landowner owned the property, he used it as a used car lot as

did the owner prior to him.  The property was originally zoned C-3 and has been used as a used car

lot for more than thirty years, twenty years prior to the forming of the OCG-MUD and then

“grandfathered in” to the MUD.  Prior to being a used car lot, it had been a service station.  In its

current development state, it is fit for little else than its current use.  The current lessee intended to

and is using the property as a used car lot.  

Neither of the parties addressed in United Water, supra. had a vested property right in the bids

which were in dispute.   Likewise, the Appellant Allen, nor Downtown Partners have any vested

property interest in the property at issue.   If the circuit court were to properly overturn the C-3 zoning

granted by the Council in this matter, the owner is left with a piece of property which is basically
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useless in its current state.  The existing structure on the property would likely be abandoned, thus

becoming another piece of blighted downtown  property, or the owner (or the City) being forced to

demolish for re-development for the extremely limited uses available under the MUD.  The lessee

likewise would lose his livelihood.   All this would occur without the landowner or the lessee having

any notice or due process in the instant dispute. In the recent case of City of Jackson v. Jordan, ___

So.3d ___, 2016 WL 4398971, No. 2015-CA-00890 (Miss. 2016) this Court held that

The city does not argue that Jordan received actual notice of the hearing prior to its
taking place. See Miss. Power Co., Inc. v. Miss. Pub. Serv. Comm'n, 168 So.3d 905,
913 (Miss.2015) (“An elementary and fundamental requirement of due process in any
proceeding which is to be accorded finality is notice reasonably calculated, under all
the circumstances, to apprise interested parties of the pendency of the action and
afford them an opportunity to present their objections.”) (quoting Memphis Light,
Gas & Water Division v. Craft, 436 U.S. 1, 13, 98 S.Ct. 1554, 56 L.Ed.2d 30
(1978)).

Id. at ¶17.

This Court has also stated that “Not only every lawyer, but most citizens are aware that no

court can, under our Constitutions, take away property or valuable rights from any person without

giving him fair notice and an opportunity to be heard.” Mississippi Power Co. v. Goudy, 459 So.2d

257, 270–71 (Miss.1984).   By not allowing notice to the owner and lessee of the property affected

or which may be impacted by the action brought by Allen in this case will be to render the aforesaid

meaningless.  

 Without intending to be repetitive, The City would again point out that in McKee v. City of

Starkville, 97 So.3d 97 (Miss. 2012) the Court clearly stated that

. . . . The City contends that because the Planning Commission recommended
approval of McKee's rezoning application, he was not an aggrieved party and was not
entitled to a public hearing before the Board under section 17–1–17. While the plain
language of the statute supports the City's position, it produces a result that is
inconsistent with our existing case law. Our supreme court has stated that in
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proceedings before city zoning authorities, due process requires notice and “the
opportunity to be heard at all critical stages of the process.” Carpenter v. City of

Petal, 699 So.2d 928, 931 (¶ 9) (Miss.1997) (quoting Thrash v. Mayor & Comm'rs
of Jackson, 498 So.2d 801, 808 (Miss.1986)).

Id. at 102. [emphasis added]

Logic would dictate that the converse to this situation must also be true.  That is, when a

landowner properly applies for, and the local governing body grants, a zoning request that directly

affects the allowed use of the property, then surely when a third party with no direct vested interest

in the property and unknown to the landowner appeals that decision putting the proposed use and

therefore necessarily the value of the property in jeopardy, this is a no less a “critical stage of the

process”.  Just as surely, the landowner and lessor should be constitutionally entitled to basic notice

and an opportunity to be heard.  No such notice was provided in this case, even though as in McGee,

supra. the statute does not specifically require it.

IV.  RECUSALS AND RE-ASSIGNMENT OF THE CASE

Allen’s response to this issue is that it was crystal clear that the case was assigned to Judge

Weill and that the clerk corected that entry.   Upon review of the docket, Appellant admits that the

Clerk did in fact correct the docket at item 11 indicating that the case had indeed been assigned to

Judge Gowan. (R.E. at pg. 2)  Accordingly, Appellant City of Jackson, withdraws this issue from

Appellate consideration.

CONCLUSION

The trial court’s reversal of the City Council must be reversed because the trial court acted

without subject matter jurisdiction.  If the matter is remanded for further proceedings, the City would

assert that a proper evidentiary hearing as to Allen’s authority and standing should be required as well
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as proper notice to the landowner and lessor.

WHEREFORE PREMISES CONSIDERED, the Appellant prays that the matter be reversed

and rendered, or in the alternative, reversed and remanded for a proper hearing on the issues of

standing and joinder/notice, and the merits once a proper Bill of Exceptions is before the Court.

Respectfully Submitted, this  the 2   day of December, 2016.nd

THE CITY OF JACKSON, MISSISSIPPI

MONICA JOINER, CITY ATTORNEY

BY: ____/s/ J. Richard Davis__________________
J. Richard Davis, MSB #5994
Deputy City Attorney

OF COUNSEL
Office of the City Attorney
455 East Capitol Street
Post Office Box 2779
Jackson, MS 39207-2779
(601)960-1799
(601)960-1756 (facsimile)
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CERTIFICATE OF SERVICE

I, The undersigned, J. Richard Davis, do hereby certify that I have this date sent a true and

correct copy of the above and foregoing document via U.S. Mail and/or the Mississippi EFS to the

following at their regular address.

Hon. Sam Begley
Begley Law Firm PLLC
P. O. Box 287
Jackson, MS 39207

Hon. William Gowan
Hinds County Circuit Judge
407 E. Pascagoula St.
Jackson, Mississippi 39201

So certified, this the 2   day of December, 2016.nd

___/s/ J. Richard Davis_____________
J. Richard Davis
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