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CERTIFICATE OF INTERESTED PERSONS

CITY OF JACKSON, MISSISSIPPI          APPELLANT

VS Appeal No.   2016-CA-00678

BEN ALLEN, INDIVIDUALLY AND IN HIS CAPACITY AS
PRESIDENT OF DOWNTOWN JACKSON PARTNERS, LLC APPELLEE

The undersigned counsel of record certifies that the following listed persons and/or entities

have an interest in the outcome of this case.  These representations are made in order for the Justices

of the Supreme Court and/or the Judges of the Court of Appeals to evaluate possible disqualification

or recusal issues.

1.  Ben Allen

2. Downtown Partners, LLC

2. City of Jackson, Mississippi, its Mayor, Tony Yarber, and City Council.

3.  Office of the City Attorney, Jackson , Mississippi, including Monica Joiner, City 
attorney; J. Richard Davis, Deputy City Attorney, and current counsel of record
for Appellant 

4. Samuel L. Begley, attorney of record for Appellee

5. Hon. William Gowan, trial judge

6. James L. Miles, Owner of the affected property at issue

7. Marcellus Hogan, Lessor of the affected propery at issue

Respectfully submitted, 

CITY OF JACKSON, MISSISSIPPI

By: _____/s/ J. Richard Davis________________
J. RICHARD DAVIS, MSB # 5994
Deputy City Attorney 
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STATEMENT OF ASSIGNMENT

The only issue that may justify retention by the Supreme Court in this matter is an issue of

notice and due process which would qualify for retention under Rule 16(d)(3) Mississippi Rules of

Appellate procedure and is set out in detail in the third issue presented in this brief at pages 7-8  

hereof.   This issue would present a possible constitutional deficiency in §11-51-75 Mississippi Code

1972 as amended.   
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COMES NOW, the Appellant, The City of Jackson, hereinafter referred to as “City”, and files

this Brief in support of its issues on Appeal and would show to this Court as follows: 

STATEMENT OF THE ISSUES

I.   Whether the trial court had jurisdiction to over-rule the City Council’s decision
inasmuch as no signed Bill of Exception had been filed as required by §11-51-75 Miss. Code Ann.
1972 as amended.

II.  Did the Trial Court err in failing to dismiss the case for Plaintiff’s lack of standing?

III. Whether the owner and lessor of the property are necessary parties to the appeal on the
basis of basic due process requirements?

IV. At the time of the hearing and decision on the Motions of the City and Allen, the case
was not properly before Judge Gowan as it had been assigned to Judge Wiell

FACTS AND PROCEDURAL HISTORY

This appeal concerns the zoning of a small parcel of property (approximately .3 acres) on the

Northeast Corner of the intersection of State and South Streets.    The property was originally used

as service station/garage, and at some point the fuel tanks and pumps were removed and the property

became used as a used car lot and has been so used for more than twenty (20) years by several

different persons/entities. At the time, the area was zoned C-3.

In 2002, private developers presented plans to the City to develop several blocks of this area

referred to as Old Capitol Green into mixed use residential and light commercial use.  These uses

include retail stores, restaurants, clubs, art galleries, hotels/motels, banks, drug stores, and other light

retail uses on the street level with apartments and/or condominiums above them.  The City re-zoned

the area as OCG Mixed Use District (MUD). The property in question was included in the Old
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Capitol Green MUD, but was “grandfathered” into what is known as a “non-conforming but legal

use” business and allowed to continue operating as a used car lot.  The current owner of the property

allowed his privilege tax license to expire and eventually ceased operation of the used car lot in

approximately 2013.   He then leased the property to another individual who wished to resume using

the property as a used car lot.   The Old Capitol Green project finally died in 2010 for lack of

investors, interest, and funding, but the MUD was never dissolved.

The City’s zoning administrator took the position that since the privilege tax license had

expired and the property had ceased to be used as a used car lot for some period of time, the property

could not be used as a car lot unless it was re-zoned.  The current owner of the property, James Miles

LLC, and the lessor, Maurice Hogan, petitioned the City for re-zoning to a C-3 classification (the

original classification of the property prior to the OCG MUD) to allow for a used car dealership on

the property.  After a duly noticed hearing, the City’s Planning Board voted  against the re-zoning and

Miles and Hogan appealed that decision to the City Council.  After a duly noticed hearing before the

City Council, the council voted to grant the re-zoning request.  Ben Allen nor anyone representing

Jackson Downtown Partners  appeared at either the meeting of the City’s Planning Board nor the

Hearing before the City Council and filed no written objection with either body.

Ben Allen on behalf of himself and Jackson Downtown Partners filed a notice of appeal in

Circuit Court appealing the zoning change pursuant to §11-51-75 Miss. Code 1972 as amended. R.

E. at pages 3-13.  The City filed a Motion to Dismiss the Appeal alleging lack of standing and failure

to notice and join the owner and lessor of the said property, who had requested the zoning change,

which the City contends are necessary parties. R.E. at Pp. 80-92. Allen had filed a Motion to Stay the

Enforcement of the zoning change and a Motion to Compel the City to sign a proposed amended Bill



 In fact, the purported Bill of Exception included a demand that the City be ordered “to1

produce to Appellant and file with this Honorable Court, as an Amendment or Addendum, all
documents, ordinances, resolutions, and transcripts related to this matter.” R.E. at page 9 ¶16.
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of Exceptions which still did not contain all the requisite documents and was still in a form that was

more of a Complaint than a Bill of Exceptions. R.E. at pp. 14-64.  Interestingly, Allen did not file a

Motion to amend the Bill of Exceptions or submit a proposed amended Bill of Exceptions prior to

filing the Motion to Compel the City to sign his attached proposed amended Bill of Exceptions.  At

a hearing on the motions, the trial court not only denied the City’s motions to dismiss and/or add the

additional parties, but ruled on the merits of the appeal, reversing the vote of the City Council, even

though there was no complete Bill of Exceptions signed by the President of the City Council as

required by the statute. R.E. at Pp. 167-175.  The City had objected to both the form of Allen’s Bill

of Exceptions which contains basic allegations of error, is argumentative. and reads more like a

complaint in tort than a Bill of Exceptions. Furthermore, virtually none of the key documents that

were of record before the Council, including the record and transcript of the meeting of the City’s

Planning Board, the signed minutes of the City Council, staff recommendations, as well as other

necessary parts of the record before the Council at the time the action was taken were included in the

purported Bill of Exceptions.  1

As a final matter, the case was originally assigned to Chief Judge Tomie Green.  Judge Green

entered an order of recusal and the case was re-assigned to Judge Kidd.  R.E. at pg. 2 item 5 and pg.

78.  Judge Kidd then later recused himself and the matter was not apparently re-assigned.  R.E. at pg

2 item  6 and pg. 79.  Then, subsequently, Chief Judge Green entered a second order of recusal, and

the matter was re-assigned to Judge Weill.  R.E. at page 2 Item 8 and pg. 93.  It is important to note

that the recusal orders referenced hereinabove were only one-line orders orf recusal which did not
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offer any explanation for the recusals, nor did they reference the re-assignments.  However it appears

from the docket that at the time of the hearing and decision by the trial court, the case was still

properly before Judge Weill, not Judge Gowan.

SUMMARY OF ARGUMENT

1.  The trial court was without subject-matter jurisdiction to reverse the City Council as no

proper and signed Bill of Exceptions had been filed.

2.   The Appellant, Allen, lacked standing to bring the appeal.

3.   The owner and lessor had a basic due process right to be joined in the appeal or at least

to have sufficient notice thereof.

4.   The case was erroneously heard by Judge Gowan when in fact, the case had been assigned

to Judge Weill.

ARGUMENT

I. JURISDICTION

Section 11-51-75 Miss. Code 1972 as amended states in relevant part that

Any person aggrieved by a judgment or decision of the board of supervisors,
or municipal authorities of a city, town, or village, may appeal within ten (10) days
from the date of adjournment at which session the board of supervisors or municipal
authorities rendered such judgment or decision, and may embody the facts, judgment
and decision in a bill of exceptions which shall be signed by the person acting as
president of the board of supervisors or of the municipal authorities. The clerk
thereof shall transmit the bill of exceptions to the circuit court at once, and the court
shall either in term time or in vacation hear and determine the same on the case as
presented by the bill of exceptions as an appellate court, and shall affirm or reverse
the judgment. If the judgment be reversed, the circuit court shall render such judgment
as the board or municipal authorities ought to have rendered, and certify the same to
the board of supervisors or municipal authorities. Costs shall be awarded as in other
cases. The board of supervisors or municipal authorities may employ counsel to
defend such appeals, to be paid out of the county or municipal treasury. Any such
appeal may be heard and determined in vacation in the discretion of the court on
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motion of either party and written notice for ten (10) days to the other party or parties
or the attorney of record, and the hearing of same shall be held in the county where the
suit is pending unless the judge in his order shall otherwise direct. [emphasis added]

In the case of Carthan v. Patterson, 134 So.3d 374 (Miss. 2013) this Court stated that

The purpose of the bill of exceptions is to serve as the record on appeal; thus, the trial
court “may only consider the case as made by the bill of exceptions.” Wilkinson Cnty.
Bd. of Supervisors v. Quality Farms Inc., 767 So.2d 1007, 1011 (¶ 11) (Miss.2000).
“If the bill of exceptions is not complete and is fatally defective in that pertinent and
important facts and documents are omitted therefrom, then the court does not have a
record upon which it can intelligently act.” Stewart v. City of Pascagoula, 206 So.2d
325, 328 (Miss.1968). “A proper bill of exceptions on appeal is necessary to confer
jurisdiction on the appellate court.” Id.

Carthan, Supra., at 377. [emphasis added]

In this case, the Plaintiff filed a notice of Appeal and a “bare bones” proposed Bill of Exceptions

which was drafted more in the form of a Complaint in tort and which did not contain any of the

necessary parts of the record, such as the report of the zoning administrator and staff, the minutes and

transcript of the City’s Planning Board, Minutes of the City Council, etc.  See Appellant’s Record

Excerpts at Pp. 6-13.

This Bill of Exceptions falls squarely within the rule set forth in Carthan.  While the trial

court’s order states that it took judicial notice of the exhibits to Allen’s motions to make his ruling,

it did not rule on either, meaning that there was still no valid Bill of Exceptions upon which to confer

subject-matter jurisdiction to the trial court under the statute thereby circumventing statutory

requirements and reversing the council without the requisite jurisdictional requirement. Therefore,

the trial court had no jurisdiction to reverse the council.

II. STANDING

Allen is the Chief Executive Officer of Jackson Downtown Partners, a non-profit community
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improvement organization, not unlike its sister organizations Greater Belhaven Improvement

Association, Fondren Foundation, and LeFleur Foundation.  Jackson Downtown Partners lacks

standing to bring this Appeal because it is not a “person aggrieved” by the decision of the City

Council of Jackson, Mississippi, rezoning the property located at 530 South State Street, Jackson,

Mississippi. The Jackson Downtown Partners is not a “person aggrieved” pursuant to §11-51-75

Miss. Code 1972 as amended because it does not own, nor does it have an interest in, property which

is or may be affected by the re-zoning of the said property.

The controlling law of this issue can be found in a factually similar case styled Belhaven

Improvement Association v. City of Jackson, 507 So.2d 41, (Miss. 1987).  In that case, the Belhaven

Improvement Association brought an appeal of the re-zoning of a parcel of property on Belhaven

Street from R-2 residential to special use religious institution district at the request of the First

Presbyterian Church.  The Trial Court dismissed the Appeal citing lack of standing.

While the Supreme Court did reverse and remand the matter to the trial court for an

evidentiary hearing on the issue of standing, it set forth very specific requirements that the association

must meet to have standing.   In that opinion, the Court stated:

For standing, the person(s) aggrieved, or members of the association, whether one or
more, should allege an adverse effect different from that of the general public. Also,
they should show the fact of a representative capacity, particularly of those adversely
affected. An association should not be permitted to close out minority members,
cutting off their views entirely, particularly where the effect on some individuals could
be greater than the effect on the majority. Membership in the association should be
limited to residents and property owners, which would avoid intermeddling and
disproportionate representation.

. . . . The facts relating to the question of standing must be more fully developed in an
evidentiary hearing. The record must show the extent of interest, adverse effect,
participation of the membership, and authority of BIA to act pursuant to its charter,
by laws and minutes. While we do not embrace the entire New York test, it should be
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considered as helpful in developing and deciding the standing question.

Id. at 47.

The Court cited and explained the “New York rule” thusly

The New York rule requires the Court to consider four factors, i.e.: (1) the capacity
of the organization to assume an adversary position, (2) the size and composition of
the organization as reflecting a position fairly representative of the community or
interest which it seeks to protect, (3) the adverse effect of the decision sought to be
reviewed on the group represented by the organization as within the zone of interests
sought to be protected, and (4) the availability of full participating membership in the
organization to all residents and property owners in the relevant neighborhood. 

Id. at 46.

Therefore, the Appellants must establish these requirements either in their pleadings, in the

record on appeal, or at an evidentiary hearing before this Court.  So far, not one of these requirements

has been met.  The trial court in this matter relied solely on Allen’s representations as to his

involvement as executive director of Downtown Partners.  There is no showing or evidence that this

action was approved by the association itself, its board, or its members let alone the affected adjacent

property owners as required by the “New York Rule” explained above.

III. JOINDER/NOTICE OF THE LANDOWNER/LESSEE

The trial court was correct that the Mississippi Rules of Appellate Procedure control the

proceedings of an appeal of an action of a county or municipality governing authority under §11-51-

75 Miss. Code 1972 as amended. However, there is nothing under those rules that require joinder to

an appeal as by the time an ordinary case in litigation reaches the appellate level, all parties in interest

have been identified and joined. In this case, an appeal under §11-51-75 Miss. Code 1972 as amended

is an appeal by statutory grant, not an appeal based on constitutional right.  The landowner who was

previously “grandfathered” in to the prior zoning ordinances prior to his leasing the property, and
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lessor of the property who had requested and obtained a permanent zoning change were given no

notice of Allen’s appeal or any opportunity to respond to an action that would undoubtedly affect the

commercial value of the property, and in the case of the lessor, his very livelihood.  

While no case directly on point has been found by the City, in McKee v. City of Starkville,

97 So.3d 97 (Miss. 2012) the Court found that

. . . . The City contends that because the Planning Commission recommended
approval of McKee's rezoning application, he was not an aggrieved party and was not
entitled to a public hearing before the Board under section 17–1–17. While the plain
language of the statute supports the City's position, it produces a result that is
inconsistent with our existing case law. Our supreme court has stated that in
proceedings before city zoning authorities, due process requires notice and “the
opportunity to be heard at all critical stages of the process.” Carpenter v. City of

Petal, 699 So.2d 928, 931 (¶ 9) (Miss.1997) (quoting Thrash v. Mayor & Comm'rs
of Jackson, 498 So.2d 801, 808 (Miss.1986)).

Id. at 102. [emphasis added]

Common sense would tell us that the converse to this situation must also be true.  When a

landowner properly applies for and the City Council or Board of Alderman grants a zoning request

that directly affects the allowed use of the property, then surely when a third party unknown to the

landowner appeals that decision putting the proposed use of the property in jeopardy, this is a no less

a “critical stage of the process”.  Just as surely, the landowner and lessor should be entitled to basic

notice and an opportunity to be heard which they were not provided in this case even though as in

McGee, supra. the statute does not specifically require it.

IV.  RECUSALS AND RE-ASSIGNMENT OF THE CASE

As previously stated, the case was originally assigned to Chief Judge Tomie Green.  Judge

Green entered an order of recusal and the case was re-assigned to Judge Kidd.  R.E. at pg. 2 item 5

and pg. 78.  Judge Kidd then later recused himself and the matter was not apparently re-assigned.
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R.E. at pg 2 item  6 and pg. 79.  Then, subsequently, Chief Judge Green entered a second order of

recusal, and the matter was re-assigned to Judge Weill.  R.E. at page 2 Item 8 and pg. 93.  It is

important to note that the recusal orders referenced hereinabove were only one-line orders of recusal

which did not offer any explanation for the recusals, nor did they reference the re-assignments.

However it appears from the docket that at the time of the hearing and decision by the trial court, the

case was still properly before Judge Weill, not Judge Gowan.  The counsel for Allen unilaterally

noticed the matter for hearing before Judge Gowan without consultation or prior notice to the City.

R.E at pp. 164-5.  While it is true that the City did not raise this matter prior to the hearing, the only

way the City would have been aware that the setting was improperly notice before the improper judge

would have been to review the Clerk’s docket, as this was the only place the re-assignment had been

noted.  The error was not discovered until the City began reviewing the record and preparing its

record excerpts for the instant appeal. 

While the City is not alleging that Allen or his counsel were “forum shopping” or that there

was any other impropriety other than Allen’s Counsel’s improper unilateral notice of the hearing

without prior consent of the City, or the trial court’s own failure to realize that the case had not been

assigned to Judge Gowan, the issue certainly raises the “spectre” of impropriety and defeats the

purpose of random re-assignment which was put in place by the higher Courts of the state just to

prevent the appearance of impropriety.

CONCLUSION

The trial court’s reversal of the City Council must be reversed because the trial court acted

without subject matter jurisdiction.  If the matter is remanded for further proceedings, the City would

assert that a proper hearing following the “New York Rule” as set forth in Belhaven Community
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Improvement Ass’n, supra. should be required as well as proper notice to the landowner and lessor.

WHEREFORE PREMISES CONSIDERED, the Appellant prays that the matter be reversed

and rendered, or in the alternative, reversed and remanded for a proper hearing on the issues of

standing and joinder/notice, and the merits once a proper Bill of Exceptions is before the Court.

Respectfully Submitted, this  the 10   day of October, 2016.th

THE CITY OF JACKSON, MISSISSIPPI

MONICA JOINER, CITY ATTORNEY

BY: ____/s/ J. Richard Davis__________________
J. Richard Davis, MSB #5994
Deputy City Attorney

OF COUNSEL
Office of the City Attorney
455 East Capitol Street
Post Office Box 2779
Jackson, MS 39207-2779
(601)960-1799
(601)960-1756 (facsimile)
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CERTIFICATE OF SERVICE

I, The undersigned, J. Richard Davis, do hereby certify that I have this date sent a true and

correct copy of the above and foregoing document via U.S. Mail and/or the Mississippi EFS to the

following at their regular address.

Hon. Sam Begley
Begley Law Firm PLLC
P. O. Box 287
Jackson, MS 39207

Hon. William Gowan
Hinds County Circuit Judge
407 E. Pascagoula St.
Jackson, Mississippi 39201

So certified, this the 10  day of October, 2016.th

___/s/ J. Richard Davis_____________
J. Richard Davis
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