
IN THE MISSISSIPPI SUPREME COURT
CASE NO.  2015-KA-00050

______________________________________________________________________________

HOSAN M. AZOMANI, Appellant 

v. 

STATE OF MISSISSIPPI, Appellee
______________________________________________________________________________

PETITION FOR WRIT OF CERTIORARI

COMES NOW, Appellant, Hosan M. Azomani, by and through counsel and pursuant to the 

Mississippi Rules of Appellate Procedure, and all other applicable law and files this Petition for Writ

of Certiorari as follows, to-wit:

Procedural Posture

Dr. Azomani was indicted on thirteen (13) counts of Medicaid Fraud on January 13, 2014. 

(C.P. 1-6).  The case was subsequently tried over multiple days.  At the end of the State’s case in-

chief, Dr. Azomani moved for a directed verdict based upon, inter alia, improper venue.  The trial

court found that venue was proper and denied the motion.  (Tr. 715-58).  Dr. Azomani was

subsequently convicted of two counts of Medicaid Fraud.  (C.P. 411).   

Dr. Azomani appealed, and in an opinion handed down August 9, 2016, the Court of Appeals

affirmed his convictions.  (Exhibit A).  A timely Motion for Rehearing was filed, (Exhibit B), and

by an Order handed down December 6, 2016, the motion was denied.   

Issues

Dr. Azomani respectfully submits that, as more fully set forth below, the decision of the

Mississippi Court of Appeals is in conflict with prior decisions of the Court of Appeals and the

Mississippi Supreme Court.  Additionally, Dr. Azomani asserts that this is a case that should have
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been heard by the Mississippi Supreme Court in the first instance because it involves fundamental

issues of broad public importance.  

Dr. Azomani respectfully submits the following issues in his Petition for Writ of Certiorari:

I. Hosan M. Azomani Was Denied His Right to Due Process under the United
States and Mississippi Constitutions When the State Failed to Establish Proper
Venue.

II. In Violation of Hosan M. Azomani’s Due Process Rights, Jury Instruction Nos.
11 and 12 Materially Varied from Counts I & II as Set Forth in the Indictment,
and Thereby Lowered the State’s Burden of Proof under the Indictment.

III. Hosan M. Azomani Was Denied His Right to Due Process When the Trial Court
Denied His Motion to Dismiss the Charges in the Indictment Based on the
Applicable Statute of Limitations.

IV. In Violation of Hosan M. Azomani’s Due Process Rights, the State Failed to
Prove Beyond a Reasonable Doubt That He Willfully, Unlawfully, and
Feloniously Made False, Fictitious and Fraudulent Claims for Medicaid
Benefits.  

V. Hosan M. Azomani Received Ineffective Assistance of Counsel at Trial in
Violation of His Rights under the Sixth and Fourteenth Amendments of the
United States Constitution and the Applicable Portions of the Mississippi
Constitution of 1890.

Argument

I. HOSAN M. AZOMANI WAS DENIED HIS RIGHT TO DUE PROCESS
UNDER THE UNITED STATES AND MISSISSIPPI CONSTITUTIONS
WHEN THE STATE FAILED TO ESTABLISH PROPER VENUE.

The Court of Appeals rejected Dr. Azomani’s argument that the State failed to establish

proper venue because “Dr. Azomani waived this issue when he declined to go forward with his

motion, and waited to raise it for the first time on appeal.”  Azomani v. State, No.

2015-KA-00050-COA (Miss. Ct. App. August 9, 2016) (hereafter Slip Op.), at ¶ 9.  The Court of

Appeals  further found that alternatively “Dr. Azomani’s claim lacks merit.”  Id. at ¶ 10.  
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In affirming the decision below, the Court of Appeals specifically found that “ Dr. Azomani

seeks to assert a perceived statutory right for the first time on appeal, as opposed to a constitutional

right.”  Azomani v. State, Slip. Op. at ¶ 8 (emphasis in original).  But Dr. Azomani argued that venue

was improper in Washington County, Mississippi because he was not a resident of Washington

County, and that the “trial court clearly erred in denying Dr. Azomani’s Motion for a Directed

Verdict.”  (Brief of the Appellant at pp. 9-10). 

The Court of Appeals additionally found Dr. Azomani’s venue claim procedurally barred

because the first time it was raised was on direct appeal.  Azomani v. State, Slip. Op. at ¶ 9.  But the

law says that since venue is jurisdictional in criminal cases, it can be raised for the first time on

appeal.  Nuckolls v. State, 179 So. 3d 1046, 1050 (Miss. 2015); Rogers v. State, 95 So. 3d 623, 630

(Miss. 2012);  Street. v. State, 209 Miss. 735, 737, 48 So. 2d 358, 359 (1950).  Thus, the Court of

Appeals’ decision is in conflict with prior Mississippi decisions. 

The Court of Appeals also found Dr. Azomani’s claim that Washington County, Mississippi

was an improper venue was without merit, procedural bar notwithstanding.  Azomani v. State, Slip.

Op. at ¶ 10.  The Court of Appeals found that Miss. Code Ann. § 43-13-223(1) only applies to civil

actions under the Medicaid Fraud Control Act.  Azomani v. State, Slip. Op. at ¶ 13.  Miss. Code Ann.

§ 43-13-223 provides in relevant part: 

(1) An action brought in connection with any matter under this article may be filed
in the circuit court of the First Judicial District of Hinds County or in the circuit court
of the county in which the defendant resides, and may be prosecuted to final
judgment in satisfaction there.

(Emphasis added).  

As can be seen, the plain language of the statute provides the venue for “any matter” brought
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under the Medicaid Fraud Control Act, not just civil actions.  Sections 43-13-213 and 43-13-215 of

the Mississippi Code Annotated are both within Article 5 of the Medicaid Fraud Control Act.  See

Miss. Code Ann. § § 43-13-201 through 43-13-233.  Accordingly, any actions, either criminal or

civil,  brought under the Medicaid Control Fraud Act must either be brought in the Circuit Court of

the First Judicial District of Hinds County, Mississippi or in the county where the defendant resides. 

Miss. Code Ann. § 43-13-223.  Consequently, the Court should grant certiorari and reverse and

remand for a new trial.  Travis v. State, 230 Miss. 578, 582, 93 So. 2d 468, 470 (1957); Street. v.

State, 209 Miss. 735, 737, 48 So. 2d 358, 359 (1950).

II. IN VIOLATION OF HOSAN M. AZOMANI’S DUE PROCESS RIGHTS,
JURY INSTRUCTION NOS. 11 AND 12 MATERIALLY VARIED FROM
COUNTS I & II AS SET FORTH IN THE INDICTMENT, AND THEREBY
LOWERED THE STATE’S BURDEN OF PROOF UNDER THE
INDICTMENT.

The indictment in Counts I and II charged Dr. Azomani with submitting “false, fictitious[,]

and fraudulent claims for Medicaid benefits.”  (C.P. 1-2) (emphasis added).  Jury instructions 11 and

12, however, only required the State to prove that Dr. Azomani presented “false, fictitious[,] or

fraudulent claims for Medicaid benefits.”  (C.P. 299-302) (emphasis added).  As can be seen, the

language of the Jury Instruction Nos. 11 and 12 materially varied from the language of the

indictment, thereby lowering the State’s burden of proof under the indictment.  

On this issue, the Court of Appeals first found the issue to be procedurally barred.  Azomani

v. State, Slip Op. at ¶ 19.  Alternatively, the Court of Appeals found the issue to be without merit. 

Azomani v. State, Slip Op. at ¶ 20.  

With all due respect, the Court of Appeals erred in holding the issue to be procedurally

barred.  By unconstitutionally lowering the burden of proof of the State, the error here is so

4



fundamental that it creates a miscarriage of justice, and therefore it should be recognized as plain

error.  McGee v. State, 953 So. 2d 211, 215 (Miss.  2007); Williams v. State, 794 So. 2d 181, 187-88

(Miss. 2001).  

Additionally, this issue is meritorious.  Here, the State’s decision to use the conjunctive “and”

in the indictment “became the road map for the trial.”  Clayton v. State, 759 So. 2d 1169, 1173

(Miss. 1999).  In Clayton, the Mississippi Supreme Court held:

The robbery statute is disjunctive, and ordinarily the State must only prove
the taking occurred by fear or violence.  However, in the present case the indictment
only alleged that Clayton took Gray's purse by placing her in fear of immediate injury
to her person.  The State's decision to narrow the indictment by not alleging the
taking took place by violence, became the road map for the trial.  Because the State
had the option of delineating the route, we hold it between the ditches in this case,
and therefore reverse Clayton's conviction for robbery.

Clayton v. State, 759 So. 2d 1169, 1173 (Miss. 1999).  The Clayton Court reversed and rendered

Clayton’s conviction because “‘[d]ue process requires the State to prove each element of the offense

charged in the indictment beyond a reasonable doubt.  Washington v. State, 645 So. 2d 915, 918

(Miss. 1994).’”  Clayton v. State, 759 So. 2d 1169, 1173 (Miss. 1999) (quoting Hennington v. State,

702 So. 2d 403, 408 (Miss.1997)).

In the case sub judice, because Jury Instructions Nos. 11 and 12 materially varied from the

language of the indictment by using the disjunctive “or” rather than the required conjunctive “and,”

(C.P. 1-2), they unconstitutionally lessened the State’s burden of proof.  Clayton v. State, 759 So.

2d at 1173.  Where a “jury instruction’s variance from the language of the indictment” is “‘material’”

it is considered reversible error.  Nix v. State, 8 So. 3d 141, 145 (Miss. 2009) (quoting Williams v.

State, 445 So.2d 798, 806 (Miss.1984)).  Moreover, it constitutes structural error that is not subject

to harmless error review.  Sullivan v. Louisiana, 508 U.S. 275 (1993) (the denial of the right to trial
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by jury by the giving of a defective reasonable-doubt instruction results in structural error). The

Court should grant certiorari and reverse and remand on this issue. 

III. HOSAN M. AZOMANI WAS DENIED HIS RIGHT TO DUE PROCESS
WHEN THE TRIAL COURT DENIED HIS MOTION TO DISMISS THE
CHARGES IN THE INDICTMENT BASED ON THE APPLICABLE
STATUTE OF LIMITATIONS.

Here the Court of Appeals found that Medicaid Fraud is not subject to the two-year statute

of limitations because it falls within the definition of obtaining money or property under false

pretenses or by fraud.  Azomani v. State, Slip. Op. at ¶ 17.   Specifically, the Court found in relevant

part: 

Medicaid fraud is within the definition of “obtaining money or property under false
pretenses or by fraud.” Miss. Code Ann. § 99-1-5.  There is no statute of limitations
applicable to either of those offenses.  Id.  Accordingly, Medicaid fraud is not subject
to the general two-year statute of limitations, and we find no merit to this issue.

Azomani v. State, Slip Op. at ¶¶ 15-17 (citing Hernandez v. State, 137 So. 3d 889, 891(Miss. Ct.

App. 2013).     

Miss. Code Ann. § 99-1-5 lists the specific offenses which are exempt from the general

two-year statute of limitations and also provides a five-year and six-year statute of limitations for

specifically identified offenses.  The offenses enumerated in Miss. Code Ann. § § 43-13-213 and 43-

13-215 are not listed in Miss. Code Ann. § 99-1-5 as crimes which are exempt from the general

two-year statute of limitations nor are they identified as crimes which are subject to the five or

six-year statute of limitations.  Consequently, the charges contained in the indictment are subject to

the general two-year statute of limitations.  Miss. Code Ann. § 99-1-5.  

Moreover, exceptions to statutes of limitations are strictly construed.  Bryant v. Associates

Disc. Corp., 251 Miss. 1, 11, 167 So. 2d 657, 659-60 (1964) (citing 34 Am.Jur., Limitation of
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Actions, §§ 201, 192; 54 C.J.S. Limitations of Actions §§ 216, 242).  In Toussie v. United States,

the United States Supreme Court specifically held “criminal limitations statutes are ‘to be liberally

interpreted in favor of repose.’  United States v. Scharton, 285 U.S. 518, 522 (1932).”  Toussie v.

United States, 397 U.S. 112, 115 (1970) (quoting United States v. Habig, 390 U.S. 222, 227 (1968)). 

Moreover, “‘The court may not enlarge or restrict a statute where the meaning of the statute is

clear.’”  Gilmer v. State, 955 So. 2d 829, 833 (Miss. 2007) (quoting State v. Traylor, 100 Miss. 544,

558-59, 56 So. 521, 523 (1911)). 

Regarding exceptions to statutes, the Mississippi Supreme Court has stated, “Ordinarily, an

exception must appear plainly from the express words or necessary intendment of the statute.  Where

no exception in positive words is made, the presumption is the legislature intended to make none.” 

State v. Heard, 246 Miss. 774, 781, 151 So. 2d 417, 420 (1963).  Here the exceptions to Miss. Code

Ann. § 99-1-5 remove the specifically enumerated offenses from the general two-year statute of

limitations found in the statute.  See Campbell v. State, 309 So. 2d 172, 174 (Miss. 1975).  And

because Medicaid Fraud is not specifically enumerated as being excepted from the statute of

limitations, it is subject to the two-year general statute of limitations.  Moreover, the definition of

Medicaid Fraud is not within the definition of obtaining money or property under false pretenses or

by fraud.  Accordingly, the Court should grant certiorari and reverse and render on this issue.  

IV. IN VIOLATION OF HOSAN M. AZOMANI’S DUE PROCESS RIGHTS, THE
STATE FAILED TO PROVE BEYOND A REASONABLE DOUBT THAT HE
WILLFULLY, UNLAWFULLY, AND FELONIOUSLY MADE FALSE, FICTITIOUS
AND FRAUDULENT CLAIMS FOR MEDICAID BENEFITS.  

The State did not prove each and every allegation of the indictment beyond a reasonable

doubt.  Specifically the State failed to prove that Dr. Azomani “willfully, unlawfully, and
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feloniously” made, presented and caused to be made and presented, “false, fictitious and fraudulent

claims for Medicaid benefits,” as alleged in the indictment.  (C.P. 1-2).  (Emphasis added).  Nor did

the State prove that Dr. Azomani represented that he “had worked approximately 37.66 hours during

the 24 hour period,” of October 19, 2010, as alleged in Count I of the indictment or that “he had

worked approximately 46 hours during the 24 hour period,” of January 3, 2011, as alleged in Count

II of the indictment.  (C.P. 1-2). 

Dr. Azomani’s felonious intent, vel non, is the crux of the matter, and felonious intent must

be proven by the State beyond a reasonable doubt.  Washington v. State, 645 So. 2d 915, 918

(Miss.1994).  During the trial, there was no evidence presented whatsoever that Dr. Azomani

“willfully, unlawfully, and feloniously” made false, fictitious, or fraudulent claims in his use and

application of CPT code 99215. 

It is critical to note that Dr. Azomani testified and provided his explanation at trial regarding

his use and application of the codes and his reliance on the 2007 Audit by the Division of Medicaid. 

(Tr. 939; 943; 972).  The State failed to rebut this testimony in any manner, and his testimony did

not conflict with any of the other witnesses’ testimony.  The State failed to even provide what it

alleged to be the proper CPT code, much less evidence sufficient to prove that Dr. Azomani intended

to commit a crime.  Thus, just as in Henley v. State, 136 So. 3d 413 (Miss. 2014), the jury could only

speculate regarding Dr. Azomani’s intent because the State did not put forth a scintilla of evidence

to show that Dr. Azomani intentionally or knowingly presented false, fictitious, and fraudulent

claims to the Division of Medicaid.  

Additionally, the State failed to prove beyond a reasonable doubt that Dr. Azomani

represented that he “had worked approximately 37.66 hours during the 24 hour period,” on October
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19, 2010, as alleged in Count I of the indictment or that “he had worked approximately 46 hours

during the 24 hour period,” on January 3, 2011, as alleged in Count II of the indictment.  (C.P. 1-2). 

The State’s own witnesses admitted that a 40 minute face-to-face consult with the patient is

not required in order to use CPT Code 99215.  (Tr. 395;  628-29; 650-51; 683; 691-93; ).  In fact,

Dr. Abney testified that a consultation with a patient could last as little as five minutes and the use

of CPT Code 99215 would still be appropriate.  (Tr. 691-93). Thus, there was no evidence presented

at trial that Dr. Azomani claimed to have spent 40 minutes in a face-to-face consult with each patient

seen on October 19, 2010, as alleged in Count I of the indictment or on January 3, 2011, as alleged

in Count II of the indictment.  (C.P. 1-2).  

Therefore, because CPT Code 99215 does not require a 40 minute face-to-face consultation

with the patient, the State failed to prove beyond a reasonable doubt that Dr. Azomani represented

that he “had worked approximately 37.66 hours during the 24 hour period,” on October 19, 2010,

as alleged in Count I of the indictment or that “he had worked approximately 46 hours during the 24

hour period,” on January 3, 2011, as alleged in Count II of the indictment.  (C.P. 1-2).  Accordingly,

the State failed to meet its burden to prove each and every element of the indictment.  Clayton v.

State, 759 So. 2d 1169, 1173 (Miss. 1999).  The Court should grant certiorari and reverse and render

on this issue.  

V. HOSAN M. AZOMANI RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL
AT TRIAL IN VIOLATION OF HIS RIGHTS UNDER THE SIXTH AND
FOURTEENTH AMENDMENTS OF THE UNITED STATES CONSTITUTION AND
THE APPLICABLE PORTIONS OF THE MISSISSIPPI CONSTITUTION OF 1890.

Dr. Azomani’s trial counsel were constitutionally ineffective in submitting Jury Instruction

Nos. 11 and 12 that materially varied from Counts I and II as set forth in the indictment.  The Court
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of Appeals went through a myriad of reasons why defense counsel did not object to the defective

instructions before deferring the issue for post-conviction proceedings.  Azomani v. State, Slip. Op.

at ¶ 34.  But it was defense counsel, not the prosecution, that submitted the erroneous jury

instructions.  Thus, the Court of Appeals’ reasons why defense counsel may not have objected to the

instructions in question are inapplicable to the present case.  Rather, this case is one where defense

counsel submitted erroneous instructions that unconstitutionally lowered the State’s burden of proof. 

The substantive basis for counsel to submit proper instructions has been long established

under the clearly established precedent of both the United States Supreme Court and Mississippi law. 

See  Sullivan v. Louisiana, 508 U.S. 275 (1993) (the denial of the right to trial by jury by the giving

of a defective reasonable-doubt instruction results in structural error).  See also Clayton v. State, 759

So. 2d 1169, 1173 (Miss. 1999); Hennington v. State, 702 So. 2d 403, 408 (Miss.1997); Washington

v. State, 645 So. 2d 915, 918 (Miss.1994).  The prejudice to Dr. Azomani is self-evident under

Sullivan.  Consequently, the Court should grant certiorari, and reverse and remand for a new trial. 

Conclusion

Based on the foregoing, Dr. Azomani prays that the Court will grant certiorari, review the

opinion of the Court of Appeals, and reverse and render his convictions, or alternatively, reverse and

remand for a new trial.  

RESPECTFULLY SUBMITTED, this the 12  day of December, 2016. th

HOSAN M. AZOMANI, APPELLANT

By: /s/ Glenn S. Swartzfager                                       
Glenn S. Swartzfager
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Of Counsel:

Glenn S. Swartzfager, (MSB# 9535)
HANCOCK LAW FIRM, PLLC
Post Office Box 1078
Ridgeland, MS 39158
Telephone: (601) 853-2223
Facsimile: (601) 853-9693

CERTIFICATE OF SERVICE

I, Glenn S. Swartzfager, do hereby certify that I have this day electronically filed the

foregoing Petition for Writ of Certiorari with the Clerk of the Court using the MEC system which

issued electronic notification of such filing to: 

Laura H. Tedder, Esq. 
Special Assistant Mississippi Attorney General
Post Office Box 220
Jackson, Mississippi 39205

Further, I hereby certify that I have also this day mailed a hard copy to the following person

not notified by the MEC system by United States Mail, first class postage prepaid: 

Hon. Betty W. Sanders
Former Circuit Court Judge
Post Office Box 1775
Greenville, Mississippi 38072

SO CERTIFIED, this the 12  day of December, 2016. th

            /s/ Glenn S. Swartzfager                  
Glenn S. Swartzfager
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